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STATEMENT OF FACTS

On the norning of January 25, 1986, Corporal Ron Val enti was
di spatched to a Publix on Dale Mabry H ghway at 1:56 a.m (V7/340)
In route to the call, he spotted two cars pulled off to the side of
the road at Lake Magdal ene and Smtter Road. One of the cars had
its lights flashing and the cars were about 3 feet apart. (V7/341-
43) After running one of the tags, which canme back to a 2 door
1984 Pontiac registered to a Cheryl and Gscar R Bolin, Valenti
pul |l ed up beside the second car. A white male between 25 and 30,
wi th sandy hair and a noustache was seating in the driver’s seat of
the second car next to a 25 to 30 year old female with dark hair.
Valenti identified appellant, Oscar Ray Bolin, as the man he saw
that night.! (V7/345-47) Upon questioning, Bolin told Valenti
that he had run out of gas and that she was taking himto get gas.
Thinking that it was odd that if he ran out of gas he would be
sitting in the driver’s seat of her car, the officer |eaned a
little to the front to get a glinpse of the woman and said in her
direction, “Are you okay?” As soon as he said that, Bolin |ooked
at the worman and said some statenent to her, which the officer
could not hear. She then | eaned forward and said sonething to the
effect of, “I’mokay; everything is fine.” Wth that the officer

proceeded on to his original call. (V7/348)

! Valenti was shown a photopak on July 10, 1990 by Detective
Staunko and fromthe pak identified Bolin as the man he had seen.
He also identified Bolin at trial. (V7/347, 350)
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Several hours |later, as CGerald Sage jogged down a dirt path by
hi s house, he noticed a set of tire tracks over his daughter’s tire
tracks nade at approximately 1:00 to 1:30 that norning. Upon
i nvestigating, he discovered the body of Natalie Holley in an
orange grove. (V7/T284-86, 294) Ms. Holley was the Assistant
Manager of the Church’s Chicken | ocated on the corner of Nebraska
and Fowl er Ave. in Tanpa, Florida and was | ast seen alive by co-
wor ker, Vinda Wodson, at 1:30 a.m on January 25, when they got
of f work. (V7/277-279)

An exam nation of Ms. Holley's body reveal ed that she had been
st abbed to death; she received 8 kni fe wounds in her chest, 2 fatal
wounds to her heart and lung and 2 in her neck. She was stabbed
t hrough her cl othes and there was no evi dence of sexual activity or
def ensi ve wounds. Ms. Holley was wearing jewelry and a tanpon.
(V9/ 497-502) She would have been wunconscious in 2 mnutes.
(V9/503)

Ms. Holley's car was | ater discovered at the Lake Magdal ene
and Smitter Road | ocation, 5.4 mles fromwhere her body was found.
| nvestigating officers collected hair and fibers fromM. Holley's
body and clothing and plaster casts were taken from tracks and
prints. Shoe inpressions found outside the car on Smtter road
mat ched the inpression from Trax shoes from Kmart. (Vv7/318-19
330; V8/397-401)

After hearing about the discovery of the body and car, Deputy
Val enti contacted Sergeant Steve Raney and advised him of the
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encounter he had with the Bolin vehicle. Raney went to see Cheryl
Bol i n who advi sed himthat her car was at her house at the tine in
guestion and they had not been driving it. (V7/330, 334; V8/447-
48)

In the sumrer of 1990, detectives fromthe Hillsborough County
Sheriff's Ofice again interviewed Cheryl Bolin. By that tinme, she
had divorced Bolin in 1989, nmarried Daniel Coby, changed her nane
to Cheryl Jo Coby and noved to Portland, |ndiana. After first
denyi ng any knowl edge of the crine, Cheryl Coby finally told the
detectives about Gscar Ray Bolin’s involvenent in the 1986 nurder
of Natalie Holley. (V8/424, 450-51)

Cheryl Coby testified that in 1986 she was nmarried to Gscar
Ray Bolin. After getting out of the hospital in January 1986, she
returned to their trailer on North Florida Ave. Ml onda WIIlians
and Frank Bolin occasionally stayed there. Mel onda was Bolin’s
stepsi ster and worked at Church’s with Natalie Holley. (V8/425-26)
Cheryl and Oscar Ray Bolin owed a Grand Prix and an |suzu 4x4.
(Vv8/427) On January 24, 1986, they went to the Burger King across
from the Church’s on Fow er ave. They sat in the parking |ot
facing Church’s for an hour. Bolin told her he was “scoping the
pl ace out.” Wen they got hone, she went to bed. Several hours
| ater Bolin woke her up. She testified that she |ooked at the
clock and that it was 2: 00 a.m when he woke her. He acted nervous
and upset. (V8/ 428-32, 468) He had bl ood on his shoes. They were
Trax shoes from Kmart with a fairly distinctive tread pattern
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Bolin dropped a purse at her feet and went through it. There were
pills, a tanpon, a wallet and seventy-five dollars in the purse.
Bolin told her it belonged to the manager of the Church’s Fried
Chi cken. (Vv8/433-37) She went with Bolin to Ehrlich Road.
(v8/438) On the way he told her that he had foll owed Holl ey and
got her to pull over by flashing his head Iights. H's plan was to
take the days cash from the Church’'s deposit. (V8/439) Wen he
pul | ed her over, Holley said “you scared ne, but now that | know
who you are | am not scared.” Then the cop pulled up, so Bolin
pul l ed out his gun and told Holley to tell the cop she was having
car probl ens and he was hel ping her. (V8/440) He said he took her
to an orange grove to kill her. He couldn’t shoot her cause it
woul d make to nmuch noise, so he stabbed her and she started to
scream He then stabbed her in the throat. Bolin said he had to
keep stabbing her because she wouldn’t die. (V8/441) Bolin told
her he wore gloves because he did not want to |eave anything
behi nd. (V8/469)

When they got to Holley’'s car at Smtter Road and Lake
Magdal ene, Bolin parked in the opposite direction of Holley' s car.
(v8/442) He got out of the truck, got a branch and dragged it
across the ground covering up tracks. He canme back to the truck
and got a towel fromunder the seat. He used the towel to w pe the
car down inside and out. Bolin then w ped down tread marks from
the truck and got back on interstate heading north. (V8/443-44)
At Hw 52, they exited and he threw the shoes and purse out of the
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wi ndow. (V8/445) Later that day, Bolin took the Gand Prix to a
car wash and washed it thoroughly. (V8/446)

Upon receiving this information in 1990, H Il sborough County
Sheriff's officials brought Cheryl Coby to Florida. Coby took
Major Gary Terry to the |ocations she described, including the
Church’s Chicken, Bolin's residence and where Holley's car was
f ound. They also located Bolin's 1984 Gand Prix in Scranton
Pennsyl vania. (V8 406-7) They took swatches fromboth the carpet
and the seats of the car for conparison with fibers found on the
body. (Vv8/ 416) Two nylon fibers found on the victim were
consistent with the fibers taken the seat of the Gand Prix
(V9/534) The shoe prints found outside of Holley' s car and a pair
of Trax shoes, which Cheryl said were the type Bolin was wearing
the night of the crine, were found to be consistent.

After the state rested and notion for judgnent of acquittal
was denied the defense presented its case. Det. Lee Baker
testified that he went to Indiana to interview Coby and coll ected
cl ot hes and shoes fromher. (V9/578) Anmong the itens were a pair
of Pro-Line shoes which were represented to be Bolin’s. (V9/587)
He had no know edge if Trax shoes were popular in 1986 and Pro-
Lines were popular in 1990 nor could he say that the Pro-Line
shoes were Bolin's. (V9/587).

Royce W/ son, Bureau commander with the Hi |l sborough County
Sheriff's Ofice testified that he did a conparison of twenty
prints from Ms. Holley' s Dodge Dart and that ten lifts were of
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conparison value. (V9/593) None matched Bolin. (V9/594) Seven
were Holley' s, one belonged to a police officer and he couldn’t
match the rest. (V9/595-96)

Sergeant Steve Raney testified that Trax shoes only canme in
blue. (V10/619). He interviewed Cheryl Bolin the day after the
nmurder; she told him that they went to bed at 2230 or 2300 on
January 24, 1986 and said no one drove her car. (V10/621-22) He
interviewed Deputy Valenti. Valenti said he exited the car, said
he couldn’t see the female’'s face. (V10/623-24) Raney says when
he bought the Trax shoe he was told the print | ooked |like a size 9;
he did not know why he picked up a 10. (V10/626)

Robert Lima testified that he was the manager of Men’'s
War ehouse on Kennedy Blvd. He has sold shoes for forty years. He
measured Bolin's feet and his shoes sizeis 7-1/2 to 8, preferably
an 8. Defense counsel Qoer is one of his custoners. (V10/632) On
cross exam nation he admtted that he is not an expert and that in
nmost cases people wear a slightly larger size in sneakers; the
measuring device is a starting point and there is a subjectivity on
the range. (V10/633-634)

Mel onda W lians Adans testified that she lived wth Bolin and
Cheryl at tinme of nurder. She stated that they were rel ated by
marriage. The Bolins would pick her up fromwork in either car;
she would sit in the back seat. Bolin never asked her about how
the noney was handled at Church’s. (V10/638-640) She testified
she was at Bolin's the night of the nurder. (V10/642) She doesn’t
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remenber Cheryl being in the hospital. (V10/ 643) She doesn’t
remenber being interviewed or who interviewed her. She can't read
well. She denies telling Det. Noblitt that Ray and Cheryl would
conme into Church’s office and eat. (V10/644-46) On the two nights
before the nurder, Bolin picked her up in the Gand Prix and
Natalie Holley was there. (V10/646)

After the defense rested, the state re-opened their case and
call ed Sergeant Steve Raney. (V10/653) He introduced phot ographs
of the shoe inpressions fromthe scene. (V10/654)

Det. Janes Noblitt was also called. He described his
intervieww th Mel onda Wl lianms and what she told themabout Bolin
comng into Church’s and sitting in the restaurant. (V10/658) She
had told hi mthat Cheryl and Bolin would cone into the Church’s and
eat. They would sit in the booth next to where she and Ms. Holl ey
wor ked. (V10/658) WIllianms also told themthat she did not work
the night before Ms. Holley was nurdered, but that two nights
before, she worked and Bolin picked her up in the Gand Prix
(VV10/ 658)

The jury returned a verdict of guilty as charged. (V10/744)

At the penalty phase the state i ntroduced evi dence concerning
Bolin's prior convictions for kidnapping and rape in Chio and
evidence of the conviction for the first degree nurder of Terri
Lynn Matthews in Pasco County.

Gary Kling of the Pasco County Sheriff’'s Ofice testifiedthat
t he body of Terri Lynn Matthews, a 26 year old femal e, was found on
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Decenber 5, 1986, wearing wet clothes. She had 12 to 15 blows to
her head and 5 or 6 stab wounds. (V11/777-781) Ms. WMatthews had
di sappeared from the Pasco County Post O fice where Bolin had a
P.O Box and drove a wecker in the area. (V11/787) Det. Kling
testified that Bolin's brother, Phillip Bolin, had w tnessed the
mur der and told hi mabout Bolin's nmurder of Matthews. (V11/788-90)

In support of the OGChio rape and kidnapping conviction,
Jennifer LeFevre testified that on Novenber 18, 1987, she was
ki dnapped by Bolin at gunpoint. (V11/790-92) Bolin put her in a
sem-truck wwth 2 other males. (V11/793) She testified that she
begged himnot to kill her, not to rape her and he told her to just
accept it because it was going to happen. After he raped her he
woul d not let her get dressed. (V11/795-97) She testified that
she heard them say they were going to have to get rid of her.
(v11/801) Bolin blindfolded her and took her out into a ditch
(V11/802) She begged himnot to kill her. Bolin tossed her over
a fence and told her to run. Bolin pled guilty and was sentenced
to 75 years. (V11/803)

Rosalie Bolin testified for the defense. She described going
to work for the Public Defender and neeting Bolin. She described
how | onely and scared Bolin was and how he shaved his nustache
because she told himto do so. She also told the jury about the
break up of her marriage to a promnent |ocal attorney during this
period of time and that shortly after her divorce she and Bolin

were married. (V11/810-817)



The jury recommended death by a vote of 11 to 1. (V11/851)



SUMVARY OF THE ARGUMENT

ISSUE | - Bolin's first claimis that this Court should once
again review the Second District’s opinion overturning the circuit
court’s granting of a notion to suppress Bolin's letter to Mjor
Terry. Bolin has not established either the existence of materi al
changes in the evidence or the exi stence of an interveni ng deci sion
by a higher court contrary to the decision in the fornmer appea
which would resul t in mani f est injustice and require
reconsi deration by this Court.

The evidence in the instant case establishes that Bolin,
knowing that his cell was searched daily, placed the letter
addressed to Major Terry in plain view and then attenpted suicide.
G ven the routine and frequent searches of Bolin's cell and his
bel ongings for security purposes, Bolin had no reasonable
expectation of privacy, as he knew that he had no privacy in the
cell or its contents. Thus, the Second District correctly
concl uded that the search of Bolin’s cell following his attenpted
sui ci de was conducted solely to further the needs and objectives of
the jail to ensure the safety of both the staff and inmates and
that no constitutional violation occurred.

ISSUE Il - Appellant’s next claimis that the |ower court
erred in finding that Bolin s letter constituted a waiver of the
spousal privilege. It is the state’s position that Bolin waived
the privilege when he wote a letter to Major Gary Terry and gave
his permssion for Major Terry to inquire of Cheryl Coby as to
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anyt hi ng concerning these nurders.

ISSUE |1l - Bolin"s next claimis essentially that the state
failed to present evidence he had planned on rebutting. Bolin now
contends that al though he did not object when he was notified as to
the change in witness, he declined a chance to interview the
wi tness and did not object to the wtness testifying, since the
second agent (G lkerson) did not testify as the first agent
(Heil man) had at the prior trial about the size of the shoe that
made the print, Bolin was precluded fromintroducing testinony that
woul d rebut the testinony FBI agent Heil man gave in the prior trial
and was not presented in the instant trial. To suggest that this
is error by the state or the trial court that requires a newtri al
defies all logic. Nothing precluded Bolin frompresenting evidence
to refute the state’s contention that the inpression was |left by
the sanme type of shoe that Bolin was known to wear. Nowhere is
t here any support for the contention that the state is required to
present evidence sinply because defense counsel was anticipating
the opportunity to rebut it. This is especially true when it is
undi sputed that the state never argued that the shoe print was the

sane size as Bolin's. The trial court conducted a Ri chardson

inquiry and correctly found no prejudicial error.

| SSUE IV - Bolin next contends that the trial court erred in
failing to dismss counts two and three of the indictnent on the
basis that the prosecution was conmmenced beyond the four year
statute of limtations for first degree felonies. |In this case,
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Bolin does not dispute the fact that he was out of state from
Cct ober 6, 1987 until he was brought back to face these charges in
1990. Consequently, on the facts devel oped below the trial court
correctly denied the notion to dismss. The tine for filing the
indictment for the instant offenses was tolled while Bolin was
absent fromthe state. The statute of |limtations for the instant
of fenses woul d have been exceeded by approxi mately seven nonths
wi thout the tolling of thelimtations period all owed under section
775.15 (6). However, by operation of that provision the statute of
limtations for the subject offenses was tolled while Bolin
remained in Chio for approximately three years. Accordingly, the
trial court properly denied Bolin's notion to dismss counts two
and three of the indictnent

ISSUE V - Appellant’s next claim is premsed on the
i ntroduction and consi deration of his Pasco County convi ction which
was reversed and remanded for a new trial in 1999 based on the
trial court’s refusal to allowindividual and sequestered voir dire
of prospective jurors. VWiile Bolin contends that since this
conviction and the evidence in support of it were considered by the
penalty phase jury, that jury s recommendation is tainted, he is
al so apparently suggesting that error was created by the type of
evi dence presented in support of the Pasco conviction. It is the
state’s position that the evidence was properly presented and t hat
the error created by the subsequent reversal of one of Bolin's
prior felony convictions, is harnl ess.
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| SSUE VI - Next appellant contends that the trial court commtted
reversible error in denying his request for an addition to the
standard instruction on pecuniary gain. Atrial court’s ruling on
whet her or not to give a specially requested jury instruction is
reviewed under an ‘abuse of discretion’ standard and a judgnent
shoul d not be reversed for failure to give a particular jury charge
where the instructions given are cl ear, conprehensive, and correct.
In view of the jury's verdict in the guilt phase that Bolin was
guilty of the kidnapping and robbery wth a weapon of Natalie
Holley this aggravating circunstance was established beyond a
reasonabl e doubt and no further instruction was required.

| SSUE VI1 - Appellant’s next claimis that the trial court
commtted several errors in the sentencing order, including
considering the Pasco County conviction, a factual m sstatenent,
finding of the pecuniary gain factor and sunmary treatnent of
mtigating factors. It is the state’s contention that this order

conplies with this Court’s holding in Canpbell v. State, 571 So. 2d

415 (Fla. 1990) and that error, if any is harmess beyond a
reasonabl e doubt .

| SSUE VIIlI - Appellee agrees that if it is true that no
scoresheet was prepared, that it was error to sentence Bolin to
life without a scoresheet reflecting that it is the appropriate

sentence or witten reasons reflecting the basis for any departure.
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ARGUMENT
| SSUE |
WHETHER THI S COURT’ S PRI OR DENI AL OF REVI EW OF
THE SECOND DI STRI CT COURT OF APPEAL’ S RULI NG
ON THE | NTERLOCUTORY STATE APPEAL FROM THE
TRI AL COURT’ S GRANTI NG OF A MOTI ON TO SUPPRESS
SHOULD BE REVI SI TED BY TH S COURT.
This is Bolin's second trial for the kidnap and rnurder of
Natalie Holley. The first conviction was overturned by this Court
based on a finding that taking a discovery deposition did not

constitute a waiver of marital privilege and, therefore, Bolin's

former wife's testinony was inproperly admtted. Bolin v. State,

642 So.2d 540 (Fla. 1994). The Court did not address the state’s
alternate argunent that the contents of aletter Bolin addressed to
Maj or Gary Terry of the Hillsborough County Sheriff’'s Ofice and
placed on top of a box in his cell before attenpting suicide
constituted a waiver of the spousal privilege. Subsequent | y,
however, wupon review of Bolin s convictions for the nurders of
Stephanie Collins and Terri Lynn Matthews, this Court in Bolin v.

State, 650 So.2d 21 (Fla.1995) and Bolin v. State, 650 So.2d 19

(Fla. 1995), held that if on remand the trial court determ ned from
the circunstances in which a letter fromBolin to Major Terry was
sent and from the content of the letter itself that the letter
constituted a voluntary consent to such disclosure, then the

marital privilege would be waived pursuant to section 90.507,
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Florida Statutes and the testinony of Bolin' s former spouse woul d
be adm ssi bl e.

In light of this ruling, Bolin filed a notion to suppress the
letter in circuit court based on a contention that Major Terry’'s
receipt of the letter constituted an illegal search and seizure.
After an evidentiary hearing, the trial court found there was no
probabl e cause for the search and suppressed the evidence. The
state took an interlocutory appeal to the Second District Court of
Appeal which reversed the ruling of the lower court. State v.
Bolin, 693 So.2d 583 (Fla.App. 2 Dist. 1997) Bolin then sought

review in this Court which was deni ed. Bolin v. State, 697 So.2d

1215 (Fla. 1997). The United States Suprene Court denied Bolin's

Petition for Wit of Certiorari. Bolin v. Florida, 522 U S. 973

(1997) .

Now on appeal, Bolin is once again urging this Court to review
the Second District’s opinion and suppress Bolin's letter to Mjor
Terry. This Court has repeatedly held that all points of | aw which
have been previously adjudicated becone the “law of the case” and
may be reconsidered only where exceptional circunstances exist
whereby reliance upon the previous decision would result in

mani fest injustice. Van Poyck v. Singletary, 715 So.2d 930, 940

(Fla. 1998); Henry v. State, 649 So.2d 1361, 1364 (Fl a.1994), cert.

denied, 516 U. S 830, 116 S.C. 101, 133 L.Ed.2d 55 (1995);
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Preston v. State, 444 So.2d 939, 942 (Fla.1984); see also U.S

Concrete Pipe Co. v. Bould, 437 So.2d 1061, 1063 (Fla.1983)

(hol ding that doctrine of law of the case is limted to rulings on
questions of law actually presented and considered on forner

appeal ); Strazzulla v. Hendrick, 177 So.2d 1, 4 (Fl a.1965) (noting

that “an exception to the general rule binding the parties to ‘the
| aw of the case’ at the retrial and at all subsequent proceedi ngs
shoul d not be nade except in unusual circunstances and for the nost
cogent reasons--and always, of course, only where ‘nanifest
injustice’ wll result froma strict and rigid adherence to the
rule”). Exceptional circunstances include an intervening deci sion
by a higher court contrary to the decision in the forner appeal,

Brunner Enterprises, Inc. v. Departnent of Revenue, 452 So.2d 550,

553 (Fla. 1984) or a showi ng at a subsequent hearing or trial that

there are material changes in the evidence. Steele v. Pendaris

Chevrolet, Inc., 220 So.2d 372, 376 (Fla. 1969); Ball v. Yates, 29

So.2d 729, 738 (Fla. 1946).

Bolin has not established either the existence of material
changes in the evidence or the exi stence of an intervening deci sion
by a higher court contrary to the decision in the fornmer appea
whi ch would result in manifest injustice. To the contrary what
Bolin is seeking is essentially a second appeal on a question

determ ned on the first appeal. This Court has held that revi ew of
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a prior decision should never be allowed when it would anmount to
not hi ng nore than a second appeal on a question determ ned on the
first appeal. Van Poyck, 715 So.2d at 940. Therefore, the Second
District Court O Appeal’s prior finding that suppression was not
warranted and this Court’s denial of review, precl udes
reconsi deration of this issue.

Assum ng, arguendo, that this Court should determ ne that
review is appropriate, a review of the Second District’s decision
bel ow i ndi cates that no relief is warranted.

The facts surrounding Major Terry’ s recei pt of the letter were
stated by the Second District as foll ows:

At the suppression hearing, the foll ow ng
evi dence was adduced. |In June 1991, Bolin was
awaiting trial in the H Il sborough County Jai
for these two homicides. Major Terry of the
Hi | | sborough County Sheriff’'s Ofice was the
chief investigator on both hom cides and was

assisted by Corporal Baker. Part of the
i nvestigations took place in Chio where Bolin
was i nprisoned. During the course of these
investigations, Mjor Terry had persona
contact with Bolin. Bolin was not hostile
toward | aw enforcenent officers and accepted
their role in the investigations. At one
point, Bolin sent a request through the jail
to see Mjor Terry. The public defender

advi sed Major Terry that Bolin would not be
permtted to speak wwth him

Wiile Bolin was in the Hillsborough

County Jail in 1991, he was classified as a
severe escape risk and danger to hinself and
ot hers. Bolin was classified as a severe

escape risk because he had been charged with
mur der, and because he had attenpted to escape
while incarcerated in Onio. During this
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attenpted escape, Bolin hit a detention
correctional officer with a piece of netal
Additionally, during Bolin’s detention in the
Hi | | sborough County Jail, there was evidence
that Bolin plotted with his girlfriend and
another inmate to kidnap nenbers of Major
Terry's famly, Corporal Baker’s famly, the
sheriff's famly, and a judge’'s famly. The
all eged plan was to take the famly nenbers
out-of-state and hold them for ransom in
exchange for Bolin’s rel ease. After discovery
of the plan, Bolin was placed in a one-nman
cell with an officer |ocated outside of the
cell door watching Bolin twenty-four hours a
day.

Whenever Bolin was renoved fromhis cell
he was shackl ed, handcuf f ed, and his
activities severely restricted. To identify
possi bl e escape contraband, at |east once or
tw ce every eight-hour shift, jail personne

searched Bolin's cell. During the search,
Bolin was renoved from his cell, and an
officer searched the cell, replaced Bolin's

| inens and bed materials, and searched all of
the materials in the cell.

At 7:00 a.m on June 22, 1991, Lieutenant
Rivers of the sheriff’'s office was notified
that Bolin was observed in physical distress.
The nurses and jail personnel continued to
constantly nonitor Bolin's condition. At
11:20 a.m, Lieutenant Rivers entered Bolin's
cell and found Bolin lying on the floor and
found a cardboard box on the commobde. Bolin
usual Iy kept this box on the floor next to the
bed. Lieutenant Rivers had the jail personnel
take Bolin to the infirmary to receive nedi ca

attention. Wile in Bolin s cell, Lieutenant
Ri vers observed an envelope lying on top of
the box on the conmode. It was face-up and

addressed to Major Terry. \Wen he picked up
t he envel ope, a paper inside the envel ope fel
out . Lieutenant Rivers read the first
sentence or paragraph, and, believing the
letter to be a suicide note, he placed the
|l etter back into the envelope and laid it back
on the box.
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In 1991, WMajor Terry was a Bureau
Commander in crimnal investigations and, in
t hat capacity, routinely investigated suicides

or attenpted suicides in the jail. Maj or
Terry would conduct an investigation at the
jail if the suicide was successful or if an
attenpted suicide resulted in major injuries.
On June 22, 1991, in response to a
notification that Bolin had attenpted suici de,
Major Terry went to the jail. Corporal Baker
met Major Terry at the jail. The officers
went to Bolin's cell. By this tinme Bolin had

been transported to the hospital, where it had
been determ ned that he had attenpted suicide.

As soon as Major Terry was notified of
the attenpted suicide, he gave instructions
for Bolin's cell to be sealed. When Maj or
Terry and Cor poral Baker entered Bolin s cell,
they observed a cardboard box on Bolin's
commode, with an envel ope on top of the box.
After the cell was photographed, Mjor Terry
pi cked up the envel ope and opened it in the
presence of Corporal Baker. The envel ope had
a stanp on it and it was addressed to Mjor
Terry. At the tine Major Terry picked up the
letter, he believed that it m ght be a suicide

note. In Major Terry' s opinion, the contents
of the letter added significant information to
the hom cide investigations. After reading

the letter, Major Terry handed the letter to
Cor poral Baker for proper disposition.

Id. at 584-85
Based on these facts, the Second District reversed the
granting of the notion to suppress the suicide note found in plain
viewin Bolin s jail cell after the attenpted suicide. The Second
District agreed that the trial court erred in relying upon McCoy V.
State, 639 So.2d 163 (Fla. 1st DCA 1994).
The court in MCoy had previously held that MCoy as a

pretrial detainee whose cell was searched at the behest of the
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assi stant state attorney assigned to the case for the sol e purpose
of finding any witings by McCoy which would be incrimnating in
the pending prosecution was entitled to the protections of the

Fourth Anendnment. The McCoy court concl uded t hat Hudson v. Pal ner,

468 U. S. 517 (1984), which held that a prison inmte did not have
a reasonabl e expectation of privacy in his prison cell entitling
himto the protection of the Fourth Amendnent agai nst unreasonabl e
search and sei zures, did not apply to pretrial detai nees where the
search was not done in furtherance of any concern for institutional
security and was done solely to bolster the state’s case. MCoy,
639 So.2d at 167.

Relying on Bell v. WIfish, 441 U S. 520, 99 S.C. 1861, 60

L. Ed. 2d 447 (1979) (court wupheld a room search rule against a
Fourth Amendnent challenge by pretrial detainees), the Second
District rejected the conclusion in MCoy that Hudson did not apply
to pretrial detainees. The court noted that there is nothing in
Hudson that woul d support the First District’s determ nation that
it did not apply to pretrial detainees. The court additionally
found that Florida case |aw supports the fact that a person in
custody woul d not have a reasonabl e expectation of privacy. See,

State v. Smth, 641 So.2d 849, 851 (Fla.1994).

The Second District further noted, this case can be

di stingui shed from McCoy based on the facts as the search of the
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prison cell in MCoy was for the sole purpose of trying to find
incrimnating statenents nade by the defendant, and was spear-
headed by the prosecutor.

Conversely, the search of Bolin's cell was undertaken as part
of an investigation of Bolin's attenpted suicide. The officers did
not conme to the cell sinply to find evidence that would bol ster its
case as the assistant state attorney did in MCoy. Finding a
legitimate purpose for being in Bolin's cell, i.e., concern for
institutional security, the Second District agreed that the
i nspection of the letter for evidence of the attenpted suicide was
not an unreasonabl e search and seizure where the unsealed letter
was in plain view and plainly addressed to Major Terry.?2

Appel | ant urges, however, that Hudson v. Pal ner does not apply

to pretrial detainees and, furthernore, that the plain view
doctrine does not apply because the letter was not apparent
evidence of a crinme. Appellant suggests the fact that the letter
was stanped, but not yet delivered to jail authorities, indicates
that Bolin intended any delivery of the letter to be through the
postal systemand, until he released it, the letter would remain in

hi s possessi on. To suggest that a letter found in plain view,

2 1t is undisputed that Major Terry was lawfully in the cell as
part of his normal duties to investigate an attenpted suicide and
that the letter addressed to himwas in plain view on top of a box
of the defendant’s bel ongi ngs.
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addressed to an officer who the defendant had previously attenpted
to contact, at the site of an attenpted suicide is not apparent
evidence of the attenpted suicide and was not intended to be
delivered to that officer, defies all |ogic.

| f speculationis the test, the state contends that the record
nmore readily supports contrary inferences. It is far nore likely
t hat under these circunstances Bolin's intent was that Major Terry
shoul d receive the letter, whether it be by mail or by his insuring
that the letter was placed in a highly visible | ocation that would
be spotted by personnel who searched his cell a nunber of tinmes a
day.® The fact that it had a stanp on it nerely suggests that
Bolin wanted to avoid the risk that the letter mght not be
del i vered because it did not have a stanp. WMoreover, whatever el se
it my or may not include, it is reasonable to assune that such a
letter may include a statenment of the defendant’s intent in
commtting the suicide attenpt.

Bolin's reliance on Jones v. State, 648 So.2d 669 (Fla. 1994)

to support his claimof error is msplaced. |In Jones, this Court
hel d that even if Jones did not have an expectation of privacy in

a bag of his clothing stored in his hospital roomthat he did have

31Inlight of Bolin's prior escape attenpts, at | east once or tw ce
every eight-hour shift, jail personnel would search his cell
During these searches, an officer would renove Bolin, then search
all of the materials in the cell.
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a possesory right to the clothes thenselves. This Court found that
Jones had no reason to believe that his bel ongi ngs woul d be turned
over to police without his authorization even though hospital staff
generally had joint access to and control of personal effects kept
in patients’ roons, the staff cannot consent to search or seizure
of effects, as it has no right to nutual use of patients’
bel ongings. [d. at 675.

Unli ke a hospital, however, prison or jail officials have
legitimate institutional security reasons for conducting such
sear ches. Thus, prisoners do not have the sane expectation of
privacy that hospital patients have in their roons. See, Kight v.
State, 512 So.2d 922 (Fl a. 1987) (sei zure of clothing did not violate
the Fourth Anmendnent as defendant could not have reasonably
expected to have exclusive control over the clothing on his person
once arrested and placed in detention because the “clothing could
have been seized for legitimte health or security purposes at any
time during his detention.”)

The evidence in the instant case establishes that Bolin,
knowing that his cell was searched daily, placed the letter
addressed to Major Terry in plain view and then attenpted suicide.
Under these circunstances he had every reason to believe that the
letter would be turned over to Major Terry in his absence. In

fact, the contents of the letter express just such an intent.
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Bolin's letter directed Major Terry to forward his personal effects
to Susie, that he had already witten her a letter telling her what
he had asked of Major Terry's office. He then apol ogi zed to Mj or
Terry for “checking out like this.” (V3/ R382)

Under these circunstances, even if appellant was correct in
his assertion that, as a general proposition, pretrial detainees
mai ntain sonme reasonable expectation of privacy, it 1is not
di spositive of Bolin's claim* Gven the routine and frequent
searches of Bolin’s cell and his bel ongi ngs for security purposes,
Bolin had no reasonabl e expectation of privacy, as he knew t hat he

had no privacy in the cell or its contents. Kight v. State, 512

So. 2d 922 (Fla 1987).

Thus, the Second District correctly concluded that the search
of Bolin"s cell following his attenpted suicide was conducted
solely to further the needs and objectives of the jail to ensure
the safety of both the staff and i nmates and that no constitutional

vi ol ati on occurr ed.

41t should also be noted that while Bolin asserts that he was not
a prisoner but nerely a pretrial detainee, the record shows that at
the tinme of his attenpted suicide, he was serving 2 consecutive 8
to 25 year sentences for the Ohio kidnapping and rape of Jennifer
LeFevre. (V16/SR141) Thus, he was not sinply a pretrial detainee
for security purposes.
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| SSUE |1
WHETHER THE TRI AL JUDGE ERRED I N RULI NG THAT
BOLIN S LETTER TO MAJOR TERRY ACTED AS A
WAl VER OF THE SPOUSAL PRI VI LEGE
Appellant’s next claim is that the lower court erred in
finding that Bolin's letter constituted a waiver of the spousa
privilege. He contends that neither the circunstances surroundi ng
the letter nor the content of the letter denonstrate that Bolin
voluntarily consented to |law enforcenent officers talking wth
Cheryl Bolin concerning Bolin's crimnal activities. It is the
state’s position that Bolin waived the privilege when he wote a
letter to Major Gary Terry and gave his perm ssion for Major Terry
to inquire of Cheryl Coby as to anything concerning these nurders.
In reversing Bolin s prior convictioninthis case, this Court
held with regard to the letter:
In this appeal, the State also clains
that even if Bolin did not waive the spousa
privilege by taking Coby’'s deposition, he
personal |y waived the privilege in a letter he
wote to an investigating detective. There
was no need to consider this issue at tria

because the trial court ruled that Bolin
wai ved the spousal privilege by taking the

di scovery deposition. In light of our
conclusion here and in Bolin | that the
di scovery deposition did not waive Bolin's
spousal privilege, the State will certainly

raise at the retrial the i ssue of whether the
letter was a voluntary waiver. W therefore
address that issue here.

W agree that a letter may be used to
consent to the waiver of a privilege. See
St. Paul Fire & Marine Ins. Co. v. Wlsh, 501
So.2d 54 (Fla. 4th DCA 1987); People v. Fox,
862 P.2d 1000 (Colo.Ct.App.1993), cert.
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deni ed, No. 91CA0388 (Caol o. Dec. 6, 1993);
M d-Anerican Nat’|l & Trust Co. v. Cincinnati
Ins. Co., 74 Chio App.3d 481, 599 N E. 2d 699
(1991). We further agree that if a person
volunteers that his or her spouse nmy be
questioned about his or her involvenent in an
event or events, this may equate to consent
whi ch constitutes a waiver pursuant to section
90.507, Florida Statutes (1993). See Shell v.
State, 554 So.2d 887, 894 (M ss.1989), rev'd
in part on other grounds, 498 U S 1, 111
S .. 313, 112 L.Ed.2d 1 (1990). Section
90.507 specifically states that a waiver
occurs when the person “consents to disclosure
of any significant part of the mtter or
comuni cation.”

The i ssue then with respect to the waiver
is whether the circunmstances surroundi ng the
letter and the content of the letter
denonstrate that this defendant voluntarily
consented to | aw enforcenent officers talking
with his spouse about her know edge of his
alleged crimnal activities. (FN3) Because
this i ssue was not addressed at the trial, the
record is not sufficiently conplete for us to
determ ne whether the letter constituted a
vol untary consent. (FMN4) If on remand the
trial court determ nes fromthe circunstances
in which the letter was sent (FN5) and from
the content of the letter itself that the
letter constituted a voluntary consent to such
di scl osure, then the marital privilege would
be wai ved pursuant to section 90.507. Bolin’s
voluntarily consented to the questioning of
his fornmer spouse about her know edge of the
crimnal activities for which Bolin was being
i nvestigated would permt his forner spouse to
testify as to Bolin's statenments to her
regarding the nurder because the statenents
conprised part of what she knew about his
activities. See Hoyas v. State, 456 So. 2d
1225 (Fla. 3d DCA 1984). If the court
determ nes, however, that the circunstances
together with the content of the letter do not
indicate that Bolin voluntarily consented to
di scl osure by Coby of what she knew about
Bolins alleged crimnal activities, then
there was not a wai ver.
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FN3. W note that Florida' s Evidence Code does
not require that the privilege holder's
consent be knowi ng. See Charles W Ehrhardt,
Florida Evidence, Sec. 507.1, at 324 (1994
ed.).

FNA. There is testinony in the record about
the letter, but the letter itself is not
i ncl uded.

FN5. The testinony of the officer who received
the letter indicates that it m ght have been
witten in conjunction with a suicide attenpt
by Bolin. That fact alone would not render
the content of the letter involuntary. The
court, however, should consider the alleged
suicide attenpt as evidence relevant to
whether the Iletter contained a voluntary
consent.

Bolin v. State, 650 So.2d 21, 23-24
(Fla. 1995).

Maj or Terry testified that he received a letter fromGOscar Ray
Bolin on June 22, 1991, in which Bolintold him “If there was ever
anything else that he really wanted to know about [him to ask
Cheryl Jo because she knew just about everything [he] was ever a
part of and that she knew about the hom cides [he] was charged
with.” (V3/382-88) The trial court correctly found that this
letter constitutes a personal wai ver of any privil eged
communi cations. It is the state’s position that, as in the case of
a notion to suppress, thetrial court’s determ nation after hearing
the evidence that this was a voluntary waiver of the privilege
comes to this Court clothed with a presunption of correctness

Accordingly, this Court nust interpret the evidence and reasonabl e
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i nferences and deductions derived therefrom in a nmanner nost

favorable to sustaining the trial court’s ruling. Owen v. State,

560 So. 2d 207, 211 (Fla.1990), receded fromon other grounds, State

v. Ownen, 696 So.2d 715 (Fla.1997). The record supports the trial
court’s conclusion that the context in which the letter was
conveyed to Major Terry conbined with the statenents in the letter
established a waiver of the privilege. Thus, the court’s ruling

must be upheld. Conpare, San Martin v. State, 717 So.2d 462, 23

Fla. L. Wekly S335 (Fla. 1998), Rhodes v. State, 638 So.2d 920,

925-26 (Fla.1994) (stating that ruling on notion to suppress is

presuned correct and will be upheld if supported by the record).
The spousal privilege is deened wai ved when t he person who has

the privilege consents to disclosure of any significant part of the

matter or conmuni cation. Saenz v. Al exander, 584 So.2d 1060 (Fl a.

1st DCA 1991). Thus, Bolin's statenent in the letter to Myjor
Terry that Cheryl Coby knew all about the hom ci des he was charged
with and that Terry was free to ask about it constitutes a waiver
of any privilege regarding the matter.

Nevertheless, Bolin contends that 1) the circunstances
surrounding the letter, 2) the content of the letter, 3) the trial
court’s ruling and 4) the timng of the letter do not support a
finding that the letter constituted a valid waiver of the spousal
privilege rendering the evidence adm ssible. A review of each of
the clains, taken in the Iight nost favorable to support the trial
court’s ruling, refutes this contention.
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1. G rcunstances Surrounding the Letter

A. Voluntary Delivery

Appel lant first contends that even if the letter was properly
seized, the circunstances show that Bolin did not voluntarily
consent to the delivery of the letter and, therefore, the letter
remai ned his personal property. This position is not supported by
either the facts or the |aw.

First, the facts surroundi ng the suicide, the placenent of the
letter and the content of the letter established that Bolin
intended for Major Terry to receive the letter when jail personnel
entered the cell to renpbve Bolin after the suicide attenpt. As
previously, noted this letter was placed i n a conspi cuous pl ace and
clearly addressed to Major Terry. The placenent of a stanp on the
| etter evidences that Bolin wanted to insure that Terry receive the
letter whether it was hand delivered or mail ed.

Appellant’s reliance on State v. Stewartson, 443 So.2d 1074

(Fla. 1984) for the proposition that the “interception” of aletter

does not waive the privilege msses the point. In Stewartson, the

def endant | eft a suicide note for her husband whi ch was found by an
investigating officer. The court found that Stewartson’s letter
sei zed by police officers was witten during the marriage, left in
the marital hone, in a sealed envelope and addressed to the
husband. The court noted al so that Stewartson’s note was not found
inthe “crinme scene” area and that |ittle nore than curiosity could
have | ed the policewoman to open the envel ope and read the letter.
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Wereas, in the instant case, the letter was not in a home but in
Bolin's cell which was subject to daily searches, it was addressed
to Major Terry and opened by Capt Terry. It was not nere curiosity
that caused Terry to open the letter as it was clearly reasonable
for him to assune the letter was intended for him under the
ci rcunst ances. Moreover, the letter did not contain privileged
i nformati on whi ch anyone i s suggesti ng was wai ved by the di scovery
of the letter.

Appel l ant al so contends that under the “mailbox rule” the
| etter was never | ogged as required before mailing and, therefore,
it could not be released to Mjor Terry. Under si gned counsel
cannot find, and appellant counsel does not assert, that this
particular argunment was ever raised to the court Dbelow
Accordingly, it is waived. In any event, it is wthout nerit.
Appel I ant is apparently suggesting that until any itemis | ogged in
to the system even when it is delivered directly to the intended
receiver, that it is not a valid transfer. The “mailbox rule,”
concerns when docunents mail ed by prisoners are deened to have been

filed. Haag v. State, 591 So.2d 614 (Fla. 1992). dCdearly, that is

not the issue here. The only question is whether the statenent
contained in the letter was intended as a waiver which Bolin
intended for Terry to receive. Base on the facts of this case, it
is clear that the waiver was intended for Terry and that it was a
vol untary wai ver.

B. Prior Events Establishing Bolin's |ntent
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Appel I ant cont ends that agai nst the backdrop of the history of
this case, Bolin's statenment in his letter to Terry was not
intended to be a wai ver. He contends that since Bolin thought that
counsel had already waived the privilege, Bolin no |onger felt
there was a need to protect the privilege that had already been
| ost.

To support his claim Bolin anal ogizes his waiver to those
cases where a defendant testifies in order to explain a prior

confession that has been erroneously admtted. See, Zeigler v.

State, 471 So.2d 172 (Fla. 1DCA 1985). Cearly, the situations are
di sti ngui shabl e. A defendant who is faced with an illegally
obt ai ned confession, may feel that the only way to overcone the
confession in front of a jury is to testify and explain the
circunstances surrounding the confession. As the Court in
Harrison, expl ai ned:

Here, however, the petitioner testified

only after the Governnment had illegally
introduced into evidence three confessions,
al | wongfully obtained, and the sane

principle t hat prohibits t he use of
confessions so procured al so prohi bits the use
of any testinony inpelled thereby--the fruit
of the poisonous tree, to invoke a tine-worn
met aphor . For the ‘essence of a provision
forbidding the acquisition of evidence in a
certain way is that not nerely evidence so
acquired shall not be used before the Court
but that it shall not be used at all.’
Silverthorne Lunber Co. v. United States, 251
U S 385 392, 40 S . Ct. 182, 183, 64 L. Ed.
3109.

I n concluding that the petitioner’s prior
testinmony could be used against him w thout

31



regard to the confessions that had been
introduced in evidence before he testified,
the Court of Appeals relied on the fact that
the petitioner had made a conscious tactical
deci sion to seek acquittal by taking the stand
after (his) in-custody statenents had been | et
in * * * But that observation is beside the
poi nt .. The question is not whether the
petitioner made a knowi ng decision to testify,
but why. If he did so in order to overcone the
i npact of confessions illegally obtained and
hence i nproperly i nt roduced, t hen hi s
testinmony was tainted by the sane illegality
that rendered the confessions thenselves
i nadni ssi bl e.

Harrison v. United States, 392 U. S
219, 222-23 (1968) (enphasis added)

Nothing in Bolin's letter or in Bolin's expressed desire to
speak to Major Terry without his |awers indicates that the waiver
was part of a tactical plan that was necessitated by the finding
of a prior waiver. Thus, unlike Harrison or Zeigler, Bolin was not
painted into a corner by the court’s ruling and the subsequent
wai ver was not intended to renmedy any damage caused by the prior
ruling. Rat her, the situation is nore akin to a defendant’s
maki ng i ncul patory statenents after having been found guilty and
t hi nki ng he had nothing left to protect. A subsequent reversal of
the conviction would not render his inculpatory statenents

i nadm ssi bl e. Conpare, Sikes v. State, 313 So.2d 436 (Fla.App

2DCA 1975) (Confessions defendant nmade to prison enpl oyees while
her first appeal was pending were adm ssible at her second trial);

Long v. State, 610 So.2d 1276, 1278 (Fla. 1992); Long v. State, 689

So. 2d 1055(Fl a. 1997), rev. on other grounds (State next produced

32



at Long’' s second trial videotaped interview of Long by CBS News
whi ch took place after his initial trial and conviction.)

2. Content of Letter

Appel | ant next argues that the content of the |l etter evidences
that Bolin did not intend for Major Terry to speak to Cheryl Coby
until and unless he [Bolin] died. Although, the letter does not
actually say that Major Terry can only speak to Coby in the event
Bolin's attenpted sui ci de was successful, counsel suggests that the
use of future terms (i.e. “you’ll haft to”) inplies that Bolin
expected Terry to only speak to Coby in the future when Bolin was
dead. Again counsel is speculating that Bolin's intent may have
been other than that expressly stated in the letter. As the trial
court made a contrary finding that is supported by the evidence,
this Court should reject appellant’s claim

3. The Trial Court’'s Ruling

The trial judge found that Bolin' s waiver was voluntary and
al though it was prospective only in its tone, it had the |ega
effect of acting or operating retroactively. (V13/ T1177)
Appel lant contends that the waiver was not retroactive and,
therefore, did not render the prior statenments nade by Coby
adm ssi bl e.

The “inevitable discovery” doctrine adopted in NXx V.
WIllians, 467 U. S. 431, 448 (1984), provides that evi dence obtai ned
as the result of wunconstitutional police procedure may still be
adm ssible provided the evidence could have ultimately been
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di scovered by | egal neans. Under this theory, the fact that an
officer may have already obtained information as a result of an
illegal search, does not preclude adm ssion of this sanme evidence
where it can be established that the sane evi dence coul d have been

obtained in alawful manner. Hayes v. State, 488 So.2d 77, 11 Fl a.

L. Weekly 304, (Fla. 2d DCA 1986) (Defendant’s inked fingerprints,
t hough taken in violation of Fourth Anendnment were adm ssi bl e under
i nevitable discovery exception to exclusionary rule, where
defendant’s fingerprints were avail abl e fromi ndependent sources.)
Therefore, as the content of Cheryl Coby’'s testinony woul d have
been the sanme if Major Terry had spoken to her again imredi ately
after receiving Bolin's letter, the failure to do so does not
render this evidence inadm ssible.

4. Retroactivity of the Wiver

Appel l ant again asserts that even if Bolins letter was a
wai ver, it should not be applied retroactively. He suggests that
the only tinme a voluntary but unknow ng waiver is enforceable is
when the hol der of the privilege attenpts to use the privilege as
both a sword and a shield. He urges that since Bolin did not do
so, that his waiver, once retracted, acts as a bar to the adm ssion
of the evidence.

Thi s argunent has several flaws. First, as previously noted,
under the i nevitabl e discovery doctrine this evidence is adm ssible
because |aw enforcenent obtained it before the waiver of the
privil ege was revoked. Under these circunstances, the waiver, once
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gi ven, could not be retracted because the information had already
been recei ved.

Second, although knowl edge is not required, there is no
showi ng that Bolin' s waiver was unknowi ng. The statenent in the
letter very clearly gives Major Terry the authority to speak to
Cheryl Coby about the prior homcides, despite counsel’s prior
attenpts to keep this information out of the hands of |aw
enf or cenment .

Finally, appellant has not presented this Court with any case
| aw supporting the proposition that such a waiver is only valid
when t he defendant uses the privilege as a sword and a shield. He
assunes that because it is a consideration in some cases, it is
consideration in every case. To the contrary, nothing in the
statute suggests that a waiver is only valid when the defendant
stands to gain fromthe waiver. See, 8§ 90.507, Fla. Stat. (Waiver
of privilege by voluntary disclosure.) The only requirenent is
that the person maintaining the privilege (Bolin) ceases to treat
the matter as private. Bolin's statement to Major Terry that he
was free to ask Cheryl Coby about any of these homi cides that he
was charged with clearly indicates that Bolin had ceased to treat
the matter as confidential and had waived the privilege.

5. Revocation of Wi ver

At the close of the notion in limne hearing on March 16
1998, Circuit Judge Padgett found that the “letter amobunts to a
wai ver of the spousal privilege, subsequently w thdrawn.” (XIV,
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T1202) Based on this finding, appellant again offers the
unsupported proposition that the waiver only applied to any
privileged material that was disclosed during the period that the
wai ver was in effect and not to information previously obtained.
The state has previously addressed this claim There was no
requirenent that Mjor Terry re-interview Ms. Coby to obtain
information already given during the discovery deposition.
Clearly, Bolin knew that Coby had given this information to |aw
enforcement. Whatever notivated Bolinto wite the letter, it was
done with the know edge that this information would lose it’s
privileged status when Major Terry received Bolin s directive to
speak to Cheryl Coby.

Wil e as a general proposition the state would agree that a
wai ver does not occur until there has been an actual disclosure of

the confidential conmmunication, Eastern Air Lines v. Gellert, 431

So.2d 329, 332 (Fla. 3d DCA 1983), justice no nore requires that
previously obtained information be excluded where there is a
subsequent waiver, than it does illegally obtained evidence which
is later determned to be adm ssible as inevitably discovered.
Based on the foregoing, the state urges this Court to affirm
the trial court’s conclusion that this was a voluntary wai ver of
t he spousal privilege which rendered the testinony of Cheryl Coby

adm ssi bl e.
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I SSUE 111
WHETHER THE TRI AL JUDGE ERRED BY FAILING TO
FIND A DI SCOVERY VI OLATION WHEN A DI FFERENT
FBI AGENT TESTI FI ED ABOUT SHOEPRI NT EVI DENCE
PRECLUDI NG APPELLANT FROM REBUTTI NG THE PRI OR
DEPGCSI TI ON TESTI MONY OF THE FBI AGENT.

Bolins next claimis essentially that the state failed to
present evidence he had planned on rebutting. As the follow ng
w Il show, this claimis not adequately preserved, it is neritless
and harnl ess.

During the previous trial, FBI Agent WIlliamHeilmman testified
on behal f of the state concerning shoe print inpressions found near
the victims car. On cross-exam nation, defense counsel asked

Hei l man a nunber of questions concerning the size of the Trax

tenni s shoe used as a known shoe for conparison to the print found:

Q [M. Firmani] And do you know what size
t he known shoe was?
A. [ Agent Hei | man] I don’t know wi t hout

| ooki ng inside. They have the designation in
the interior of the shoe as a size 10.

Q Ckay. And being a size 10, do you know
what the size of the shoe would be of the
gquestioned i npression?

A No. | do not. | should explain that
several sizes of shoes my have nade an
i npression that size. In other words, perhaps

a ten-and-a-half or an 11, or a nine-and-a-
hal f may have nmade an inpression of a simlar
size that’s represented by the questioned
I npr essi on.

So in other words, if you ask ne what
si ze of shoe nmade t he questioned i npression, |

would say | could not give you an accurate
answer. | could not say specifically it was a
size 10. It may be a size 9; it may be a size

ten-and-a-half or 11.
(PR-V6/ 691)
Prior to the instant trial, FBI Agent G | kerson was added to
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the state’s witness |ist. Def ense counsel did not object or
request an opportunity to depose the wtness prior to trial,
despite the state’s offer to make hi mavail able. (V9/557) Defense
counsel did not notify the state until after the start of the trial
that they intended on putting on a shoe expert. (V9/557)

G lkerson testified at trial that he had conpared the shoe
i npressions with Trax tennis shoes and that they were consistent.?®
(V9/544-48) He explained that there is no way to determ ne what
size shoes nmade the inpressions because the shoe size is an
i nternal nmeasurenent of the shoe and the outsole of the shoe is an
external feature of the shoe. Therefore, there is no direct
correl ation between the two. (V9/549) G | kerson further expl ai ned
t hat al t hough he had read Heil man’s prior testinony, he did not use
it to arrive at his conclusions in this case. (V9/553) After
G |l kerson testified without objection, the court took a 20 m nute
recess. Wen the proceedi ngs resuned, defense counsel stated to
the court that he wanted to put something on the record. He then
expl ained to the court about his expectations that G| kerson would
testify as Heilman had previously about the shoe size. Counsel
conceded that although he had | earned of the substitution several
days prior to trial, he had not asked to take the wtness’
deposition because it seened to himthe shoe print analysis was

relatively cut and dried. (V9/556) He noted that the i ssue m ght

5 Sergeant Steve Rai ney had previously testified that the prints
had been found near Holley' s car. (V7/299)

38



nmore properly be raised in a Rule 3.850 proceedi ng. Counsel then
noted the distinctions between G| kerson and Heil man’s testi noni es
and contended they were vastly different because Heil man gave a
range for the shoe size that made the inpression and G| kerson
could not. Accordingly, he asked the court to find a discovery
violation, declare a mstrial or strike the testinony. (V9/557)
The state explained that defense counsel was advised of the
substitution, that she offered to make G | kerson avai |l abl e and t hat
she did not know until after the start of trial that the defense
was going to put on a witness to testify concerning Bolin's shoe
size. (V9/557) The state also noted that because of the defense’s
| ate notice about their witness, the state was unable to find any
one to refute evidence about Bolin’s shoe size and, therefore,
asked Gl kerson his opinion on being able to identify shoe size
froma shoe i npression plaster cast. (V9/557-58) Defense counsel
expl ai ned that they had received a box fromthe sheriff’'s office
| ast week that has 3 size 81/2 shoes. Know ng that the Trax shoe
used at the last trial was a size 10, they fornmulated a plan to
present evidence as to Bolin's shoe size.® The state noted that
during the past thirteen years, Bolin could have infornmed his

counsel what size shoe he wore. (V7/559)

6 Sergeant Rainey testified that he bought the Trax shoes at Kmart
in a size 10 because he thought sonewhere it had been determ ned
t hat shoe size was perhaps a 9 or 10. (V7/319)
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The court subsequently noted that after conducting the
Ri chardson hearing, and finding there was no viol ati on and that the
testinony is not unduly or unfairly prejudicial to the defense's
preparation of the case, the notions were denied. (V9/586)

After the state rested their case, they were notified by the
defense of a new witness who was going to testify as to Bolin's
shoe si ze. The state objected to the evidence as a discovery
vi ol ati on. (V10/611) The court ruled that the defense w tness
could testify that he had neasured Bolin’s foot and as to what size
it measured. He could not, however, testify that there is m ni mal
variation within a style wwth respect to the size sole that would
be put on a given shoe size. (V10/615)

Robert Lina testified for the defense that he was manager of
the Men’s Wearhouse and that he has sold shoes for forty years.
(V10/ 631) He testified that Bolin's shoe size is 7-/2 to 8,
preferably an 8. M. Lima also noted that defense counsel Qoer is
one of his custoners. (V10/632) On cross-exam nation, M. Lim
admtted that he was not considered an expert. He al so agreed that
in nmost cases people wear a slightly larger size in sneakers and
that the nmeasuring device used to ascertain size is a starting
point and there is a subjectivity on the range. (V10/633-634)

Bolin now contends that since Glkerson did not testify as
Hei | man had at the prior trial about the size of the shoe that nade
the print, he was precluded fromintroducing testinony that would
rebut the testinony FBI agent Heilman gave in the prior trial and
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was not presented in the instant trial. To suggest that this is
error by the state or the trial court that requires a new tria
defies all |ogic.

Agent Heilman's testinony that “if you ask nme what size of
shoe made the questioned inpression, | would say | could not give
you an accurate answer,” was presented at trial in 1991. The state
never argued that the shoe print was the sane size as Bolin’s. The
only evidence the state advanced was that it was consistent with
Bolin's shoe of choice. Eight years later, if Bolin wanted to
present evidence to refute the state’s contention that the
i npression was |left by the sanme type of shoe that Bolin was known
to wear by producing evidence that the print was made by soneone
who wore a shoe size larger than the size he wore, all he would
have to do is present an expert who could give an opinion as to
what size shoe made the inpression and then conpare it with his
shoe size. He certainly did not have to depend on the possibility
that the state would present this evidence.

Furthernore, there is no support for the contention that the
state is required to present evidence sinply because defense
counsel was anticipating the opportunity to rebut it. This is
especially true when it is undisputed that

Rel ying on Mobley v. State, 705 So.2d 609 (Fla. 4'" DCA 1997),

appel l ant al so contends that the trial court commtted error by

failing to conduct an adequate Ri chardson hearing. Unlike Mbl ey,

where the witness was not disclosed until after the jury was sworn
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and where defense counsel imediately objected, the record is
clear, in the instant case, that no objection was nmade at the tine
Bolin was notified of the change or at the time of the witness’s
testinmony. It was not until after Gl kerson testified that defense
counsel noted that he wanted to put sonething on the record. At

that point the judge conducted a R chardson hearing. \Wile the

state maintains that this objection was too little too late to
preserve this claim for appeal, the trial court’s inquiry was
sufficient and there was no reasonabl e probability that the notice

given prior to trial prejudiced the defense. State v. Schopp, 653

So.2d 1016, 1020 (Fla.1995). In Loren v. State, 518 So.2d 342,

346-47 (Fla.App. 1 Dist. 1987), the district court reviewed a
di scovery chall enge where the Loren contended that a discovery
viol ation occurred when the state, after advising defense counsel
that it “did not know whether the state intended to use any
wi tness fromthe Florida Departnent of Law Enforcenent Crine Lab,
cal l ed FDLE enpl oyee David Leroy Wllians, afirearmidentification
expert, to testify as to the type of weapon and amrunition used in
the nmurder. Upon rejecting the claim the court stated:

W find, contrary to appel l ant’ s
assertion, that the trial judge, although
expressing sonme doubt that a Ri chardson issue
was presented, nevertheless conducted an
inquiry, and after a conference found that the
firearns expert was i nadvertently left off the
di scovery list furnished to defense counsel.
The trial judge also recessed the trial to
al l ow def ense counsel to interview or depose
the w tness before proceeding. It is clear
that the trial court was of the opinion that
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t he defense was not prejudiced by the state’s
om ssi on. WIllians’ testinony was nerely
cunmul ative and corroborative of codefendant
Briggs' testinony as to the type of gun he
used in the shooting, and of the testinony of
Briggs and w tness Robert Dukes that Dukes
sold Blazer ammunition to codefendant W] son
on the day of the crine. W find no
reversible error occurred. See, Cooper v.
State, 336 So.2d 1133 (Fl a.1976); Sl aughter v.
State, 301 So.2d 762 (Fla.1974); Taylor v.
State, 386 So.2d 825 (Fla. 3rd DCA 1980).

Loren V. St at e, 518 So.2d 342, 346- 47
(Fla. App. 1 Dist. 1987)

In the instant case, defense counsel knew the state was goi ng
to present an FBI agent to testify as to the shoe print inpression.
The fact that the identity of that w tness changed a week prior to
trial, at which point counsel was notified of the change, does not
alter the fact that appellant still knew that a wtness would
testify concerning that evidence. This situation is nore akin to
a changed testinony situation than the late notice of a wtness.
This Court has held that “unlike failure to nane a w tness, changed
testinony does not rise to the level of a discovery violation and

will not support a notion for a Richardson inquiry.” Bush v.

State, 461 So.2d 936 (Fla. 1984); Johnson v. State, 696 So.2d 326

(Fla. 1997).

Bolin additionally asserts that the trial court’s limtation
of his shoe salesman’s testinony conpounded the error. M. Lim
testified that he had been a shoe sal esman for forty years and t hat
based on this experience he had neasured Bolin’s feet. There was
nothing in his experience that qualified himto state that Trax
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shoes nade soles of different sizes. Fi nney v. State, 660 So.2d

674 (Fla. 1995). Thislimtation was within the court’s discretion
and appellant has failed to show an abuse of that discretion.
Finally, despite Bolin s assertion that but for the alleged
di scovery errors, counsel would have been able to assert that “if
it doesn’t fit you must acquit,” nothing in the facts of this case
establish that even if the prints were not made by Bolin that this
woul d have resulted in an acquittal of the charge. These prints
were made on a public street and while they constituted
circunstantial evidence of Bolin s guilt, the possibility that they
wer e nade by soneone el se has al ways exi sted and does not underm ne
t he wei ght of evidence that supports Bolin's guilt for the instant
of f ense. Accordingly, error, if any, is harmess beyond a

reasonabl e doubt.
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| SSUE |V
VWHETHER THE TRIAL COURT PROPERLY DEN ED
APPELLANT' S MOTI ON TO DI SM SS COUNTS TWO AND
THREE OF THE | NDI CTMENT BASED ON H' S CLAIM
THAT THE STATUTE OF LIM TATIONS HAD RUN ON
THESE OFFENSES.

Bolin next contends that the trial court erred in failing to
dismss counts two and three of the indictnment on the basis that
the prosecution was commenced beyond the four year statute of
limtations for first degree felonies. The State disagrees.

It was undi sputed bel ow that Bolin was absent fromthe state
of Florida continuously from October of 1987 until he was brought
back to Florida pursuant to a valid capias. Cor poral Baker
testified that Bolin left the state “around COct ober sixth of 1987"
and remained in Chio until he was brought back to face the instant
charges.” (SR 90). VWiile in Chio, Bolin was incarcerated from
late 1987 and apparently renmained in continuous custody. Id.
Bolin was indicted on the instant offenses August 1, 1990. (R1
34- 36) . As there is no allegation of unreasonable delay in
executing the capias, the prosecution is deenmed to have conmmenced
on the date of +the indictment. Section 775.15(5)(1985)(“A
prosecution is comrenced when either an indictnent or information

is filed, provided the capias, sumons or other process issued on

such indictnent or information is executed w thout unreasonabl e

‘Bolin was on probation in Florida for “domestic abuse” during
1987. (SR 91).
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del ay.”).

The charged offenses occurred in January of 1986. (V-1, 35-
37). Bolin correctly states that kidnapping and robbery charges
carry a four year statute of Ilimtations. Florida Statute
775.15(2)(a) (1985). However, Bolin m stakenly asserts that the
State nust establish diligent efforts to indict a defendant even
when t he defendant | eaves the State. (Appellant’s Brief at 69-70).
The pl ai n | anguage of Section 775.15(6) provides that the period of

[imtation does not run during the tinme the defendant is

continuously absent from the state. The Statute provides, as
fol |l ows:
The period of limtation does not run
during any tine when the defendant is

continuously absent fromthe state or has no
reasonably ascertainable place of abode or
work within the state, but in no case shal
this provision extend the period of limtation
by nore than 3 years.

Section 775.15(6).
In Sochor v. State, 619 So.2d 285, 289 (Fla. 1993), cert.

deni ed, 510 U.S. 1025, 114 S. . 638, 126 L.Ed.2d 596 (1994), the
def endant clainmed that the | ower court commtted fundanental error
by failing toinstruct the jury on the statute of limtations as an
absol ute defense to felony nurder and ki dnapping. This Court
rejected the defense argunent, stating:

Had it been raised, the state could have shown

that, even though Sochor was indicted for

ki dnapi ng beyond the applicable four-year

[imtation period, his undisputed, continuous

absence fromthe state tolled the running of
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the statute. See § 775.15(6), Fla.Stat.
(1989). Thus, the trial court did not commt
fundanmental error by failing to instruct the

jury in this regard. In addition, capita
crimes are not subject to a statute of
[imtation. Section 775.15(1), Fla. Stat.
(1989). Hence, Sochor’s argunent that his

murder conviction nust be overturned and
remanded for a new trial because the
[imtation period had expired on several of
t he underlying fel onies supporting a possible
fel ony-nmurder theory is untenable.

Sochor, 619 So.2d at 290.

In this case, Bolin does not dispute the fact that he was out
of state from October 6, 1987 until he was brought back to face
t hese charges in 1990. Consequently, on the facts devel oped bel ow
the trial court correctly denied the notion to dismss. The tine
for filing the indictnment for the instant of fenses was tolled while

Bolin was absent fromthe state.

Bolin s reliance upon Brown v. State, 674 So.2d 738 (Fla. 2d

DCA 1995), is m splaced. In Brown, the State filed informations
agai nst the defendant in 1983 within the applicable statute of
[imtations period. However, the State did not seek to execute the
capias on the defendant until 1993, well after the statute of
limtations had run on the charged offenses. The Brown court was
only addressing the application of Section 775.15(5): Subsection
(6) did not apply under the facts of that case. The Brown court
noted that the only question presented “is whether the capiases
were ‘executed w thout unreasonable delay.’” The State nade no

reasonabl e efforts to “execute” the capias within a reasonable tine
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period in Brown. 674 So.2d at 740.

In the instant case, unlike Brown, the applicable statutory
provision is section 775.15(6), not 775.15(5). The State did not
file an information against the defendant and then wait an
unreasonabl e period of tinme to execute the capias as in Brown. As
not ed above, section 775.15(6) excuses any delay in the indictnent
for up to three years as long as a defendant is continuously absent
fromthe state. Section 775.15(6) does not inpose upon the State
a requirenent that it make a diligent search before it nmay benefit
from the extended period for the statute of limtations. It is
enough that the defendant left the jurisdiction of the state. The
statute protects agai nst unreasonable delay in the prosecution by
providing that the applicable tolling of the statute cannot exceed
three years.?®

A case nore directly on point is King v. State, 687 So.2d 917

(Fla. 5'" DCA 1997), rev. denied, 695 So.2d 700 (1997), which

addressed the application of section 775.15(6). In King, the
def endant was not served with the capias “within the four year

statute of limtation applicable to first degree felonies.” 687

8The civil cases cited by Bolin provide little support for his
argunent on appeal. The applicable civil statute specifies that
the out of state tolling provision does “not apply if service of
process or service by publication can be nmade in a manner
sufficient to confer jurisdiction to grant the relief sought.”
Section 95.051(1)(e), Fla.Stat. (1974 Supp.). The current statute
al so provides that if service can be made to confer jurisdiction

the statute of limtations wll not be tolled. Section 95.051
(1)(h), Fla. Stat. (1999).
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So.2d at 918. The defendant argued that while the indictnment was
filed in 1992, the State did not serve himwth the “capias until
Cct ober 20, 1995.” The court noted with two m nor exceptions, King
was conti nuously outside of Florida while serving a federal prison

sentence for bank robbery. Citing Picklesiner v. State, 606 So. 2d

473 (Fla. 4'" DCA 1992), the Fifth District rejected the defense
contention that the prosecution was comenced beyond t he st atute of
[imtations:

W agree with Picklesinmer’s conclusion that
subsections 775.15(5)and (6) are independent
provi si ons. Provi ded t hat bot h t he
information and capias are served within the
applicable statute of Iimtations, whether or
not that period is extended by the application
of subsection 775.15(6), the prosecution nust
be deened tinely comenced. There is no need
for an exam nation of whether the state was
diligent in its efforts to serve a defendant
under that scenario. Such is the instant
case. Here, the period of limtation was
tolled due to King’'s absence from the state.
The information was filed and the capias was
served wthin the period of I|imtation
Accordingly, the State’'s failure to adduce
evidence that it had diligently attenpted to
execute the <capias 1is irrelevant. The
prosecution was tinely comenced.

King, 687 So.2d at 919.°

The statute of limtations for the instant offenses woul d have

The King court al so distinguished Brown on the facts:

In Brown, the informations were tinely filed, but the
capai ses ere not executed until after the limtations
period had expired. In determning whether the
prosecutions had been tinely begun, the Second District
correctly focused on whet her the capi ases were “executed
W t hi out unreasonabl e del ay,” a subsection (5) anal ysis.
687 So.2d at 919.
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been exceeded by approxi mately seven nonths w thout the tolling of
the limtations period all owed under section 775.15 (6). However,
by operation of that provision the statute of |imtations for the
subject offenses was tolled while Bolin remained in GChio for
approximately three years. Accordingly, the trial court properly
denied Bolin's notion to dismss counts two and three of the

i ndi ct ment . 10

°Assum ng, arguendo, Bolin has established that prosecution for
ki dnappi ng and r obbery conmmenced beyond the statute of [imtations,
the remedy would be sinply to discharge Bolin on those two
of f enses. Bolin's nurder conviction and death sentence would
remain intact. See Sochor, 619 So.2d at 290-291 (“In addition,
capital crinmes are not subject to a statute of limtation. Section
775.15(1), Fla.Stat. (1989). Hence, Sochor’s argument that his
mur der conviction nust be overturned and remanded for a new tri al
because the limtation period had expired on several of t4he
underlying felonies supporting a possible felony-nurder theory is
untenable.”).
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| SSUE V
WHETHER THE PENALTY PHASE JURY RECOMMENDATI ON
WAS TAI NTED BECAUSE EVI DENCE ABOUT BOLIN S
CONVI CTI ON  FOR ANOTHER MJURDER WAS PRESENTED
BEFORE THE JURY AND TH' S CONVICTION WAS
REMANDED FOR A NEW TRI AL.
Appellant’s next claimis prem sed on the introduction and
consi deration of his Pasco County convi cti on which was reversed and
remanded for a newtrial in 1999 based on the trial court’s refusal

to allow individual and sequestered voir dire of prospective

jurors. Bolin v. State, 736 So.2d 1160 (Fla. 1999). While Bolin

contends that since this conviction and the evidence in support of
it were considered by the penalty phase jury, that jury’'s
recommendation is tainted, he is also apparently suggesting that
error was created by the type of evidence presented in support of
t he Pasco conviction. It is the state’s position that the evidence
was properly presented and that the error created by the subsequent
reversal of one of Bolin's prior felony convictions, is harmnl ess.

In the instant case, Bolin was convicted of the first degree
mur der, robbery with a weapon and ki dnapping of Natalie Holley.
(V1/ 35-37) The jury recommended death by a vote of 11 to 1.
(Vv11/851). The trial judge followed this recomendati on and

sentenced appellant to death for the first degree nurder conviction

and to two |life sentences for the Kkidnapping and robbery
convi ctions. The trial court found the follow ng aggravating
factors:
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AGCRAVATI NG FACTORS

1. The def endant was previ ously convicted
of a felony involving the use or threat of
vi ol ence to another.

The court and jury heard the testinony of
the victimof a kidnapping and rape commtted
by the defendant in Chio in 1987 and certified
court records of the defendant’s convictions
for those offenses were received into
evi dence. Additionally, certified court
records of the defendant’s earlier conviction
for First Degree Murder of Terry Lynn Matthews
in Pasco County were received into evidence.

Thi s aggravating factor was proved beyond
a reasonabl e doubt.

2. The capital felony was conmtted whil e
the defendant was engaged in comm ssion of

ki dnappi ng.

The testinony of wtnesses Valenti and
Coby showed that the victim was abducted by
the defendant from the parking lot of her
pl ace of enploynent and driven, at gunpoint,
for sonme mles before her death

Thi s aggravati ng factor was proved beyond
a reasonabl e doubt.

3. The capital felony was commtted for
financial gain.

The testinony of w tness Coby was that
she saw the defendant in possession of the
victims purse i mediately after the killing,
that he took $75.00 therefrom and comented
that he had expected, or hoped, that the
victi mwoul d be carrying her enpl oyer’s noney.

Thi s aggravati ng factor was proved beyond
a reasonabl e doubt.

(\v4/ 588-91)

This Court has had the opportunity to consider simlar cases
where a prior violent felony conviction has been reversed and

remanded for a newtrial. In Rverav. State, 629 So.2d 105 (Fl a.

52



1993) this Court noted that where a prior convictionis reversed it

is subject to the harmess error rule under Preston v. State, 564

So.2d 120 (Fla. 1990) and Johnson v. M ssissippi, 486 U S. 578

(1988) . This Court has specifically recognized that where, as
here, the reversed prior violent felony did not serve as the sole
basis of the prior violent felony aggravator that a subsequent
reversal does not mandate a new sentencing proceeding. Duest v.
Dugger, 555 So.2d 849 (Fla. 1990) (Not entitled to new sentencing
proceedi ng when conviction for prior arnmed assault with intent to
mur der was vacated where defendant’s part in robbery conviction
remai ned undi sturbed and there was thus still a basis for
aggravating circunstance of prior conviction of violent felony, and
there were three other valid aggravating circunstances applicable

to the sentence); Daugherty v. State, 533 So.2d 287 (Fla. 1988)

(Reversal of one prior conviction for violent felony did not render
def endant’ s deat h sentence unconstitutionally unreliable or require
resent enci ng where the aggravating circunstance that defendant had
previously been convicted of another capital felony or felony
involving the wuse or threat of force applied by virtue of
defendant’s other prior convictions for nurder, arned robbery, and
aggravat ed assaul t)

As previously noted, the evidence in the instant case,
included a prior conviction for the rape and ki dnapping in Chio.
In support of the Ohio rape and kidnapping conviction, Bolin's
victim Jennifer LeFevre, testified during the penalty phase. On
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Novenber 18, 1987, she was kidnapped by Bolin at gunpoint.
(V11/790-92) Bolin put her in a sem-truck with 2 other males

(V11/793) She testified that she begged himnot to kill her, not
to rape her and he told her to just accept it because it was goi ng
to happen. After he raped her he would not |et her get dressed.
(V11/795-97) She testified that she heard themsay t hey were goi ng
to have to get rid of her. (V11/801) Bolin blindfolded her and
took her out into a ditch. (V11/802) She begged himnot to kil

her. Bolin tossed her over a fence and told her to run. (V11/803)

In addition to the LaFevre rape and kidnapping, the tria

court also found that the instant crime was commtted during the
course of a kidnapping and for pecuniary gain. Finally, the state
woul d note that this error is further rendered harnl ess by the fact
that in the event of a remand, Bolin’s conviction and sentence for
the murder of Stephanie Collins could be considered in support of
the prior violent felony aggravator. In that case, which is
currently pending on appeal to this Court in Case No. SC95775

Bolin was re-sentenced to death on the sane date that the sentence
in the instant case was entered. (V14/1220) As violent felony
convictions suffice for purposes of the prior violent felony
aggravat or when the convictions predate the sentencing, even when
the crimes underlying the conviction occurred after the crine for
whi ch the defendant is being sentenced, the Collins conviction
coul d have been considered in support of the prior violent felony

aggr avat or. Knight v. State, 746 So.2d 423, 434 (Fla. 1998)
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Therefore, since wupon remand the lower could rely on this
conviction, the consideration of the Pasco conviction is harmnl ess.

In light of the facts of this case, the jury’'s recommendati on
of death by a vote of 11 to 1, the insignificant mtigation
presented, the Jennifer LeFevre and Stephanie Collins’ prior
violent felonies, it is beyond a reasonabl e doubt that the vacating
of the Pasco sentence was harm ess and that resentencing is not
required.

As for appellant’s argunent that the court erred in allow ng
Det. Kling to testify regarding the prior conviction, this Court
has repeatedly held that the adm ssion of such evidence is proper.

Hudson v. State, 708 So.2d 256, 261 (Fla.1998); dark v. State,

613 So.2d 412, 415 (Fla. 1992); Jones v. State, 748 So.2d 1012,

1026 (Fla. 1999); Waterhouse v. State, 596 So.2d 1008, 1016

(Fl a. 1992). Appellant’s contention that he was denied the
opportunity to present to the jury the fact that Philip changed his
testinmony several tines prior to trial is equally wthout nerit.
Def ense counsel could have introduced this evidence through the
cross-examnation of Det. Kling or during his own case. The
failure to avail hinself of this opportunity does not equate with
a denial of the right to rebut the hearsay evidence.

The chal l enge to the introduction of the photographs of Terr
Mat t hews’ body is also without nerit as this evidence was rel evant
and adm ssible to assist the jury in evaluating the character of
t he defendant and the circunstances of the crine. Upon rejecting
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a simlar argunent in Zakrzewski v. State, 717 So.2d 488 (Fl a.

1998), this Court noted that 8921.142(2), Florida Statutes (1995),
descri bes the procedure for the penalty phase of a capital case,
states "[a] ny such evidence which the court deens to have probative
val ue may be received, regardless of its admssibility under the
exclusionary rules of evidence...." 1d.at 494-495. Accordingly,
as the phot ographs were not unduly focused upon in the proceeding,
or made a feature of the trial and as they were relevant to assi st
the jury in evaluating the character of the defendant and the

circunstances of the crine, no error resulted fromtheir adm ssi on.

See, Jones v. State, 748 So.2d 1012, 1026 (Fla. 1999); Hudson v.
State, 708 So.2d 256, 261 (Fla.1998).

Moreover, as previously noted, any error with regard to the
consideration of this evidence was harnl ess beyond a reasonable
doubt, where the factor is well established by the evidence
presented in support of Bolin's other prior violent felony

convi cti ons.
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| SSUE VI
WHETHER THE TRIAL JUDGE ERRED BY DENYI NG
APPELLANT’ S SPECI ALLY REQUESTED PENALTY JURY
| NSTRUCTI ON ON THE PECUNI ARY GAI N AGGRAVATI NG
FACTOR.
Next appellant contends that the trial court commtted
reversible error in denying his request for an addition to the
standard i nstruction on pecuniary gain. “Atrial court’s ruling on

whet her or not to give a specially requested jury instruction is

revi ewed under an ‘abuse of discretion’ standard.” Shear er .

State, 2000 WL 380214 (Fla.App. 1 Dist. 2000), citing Beatty v.
State, 500 So.2d 173, 174 (Fla. 1st DCA 1986). A judgnent shoul d
not be reversed for failure to give a particular jury charge where
the instructions given are clear, conprehensive, and correct.
Shearer.

Thi s Court has repeatedly approved the standard i nstructi on on
pecuniary gain instruction. In Walker, infra., this Court held:

As to the pecuniary gain aggravator and
instruction, this Court stated in Chaky v.
State, 651 So.2d 1169 (Fla.1995), that the
pecuni ary gain aggravator applies where “the
murder is an integral step in obtaining sone
sought-after specific gain.” Id. at 1172. W
further explained the applicability of this
aggravator in Finney v. State, 660 So.2d 674
(Fla.1995), stating that "[i]n order to
establish this aggravating factor, the State
must prove beyond a reasonabl e doubt that the
murder was notivated, at least in part, by a
desire to obtain noney, property, or other
financial gain." Id. at 680. Thus, the
standard instruction which the jury received
in this case was appropriate in light of the
evi dence showi ng that Wil ker did not want to
take responsibility for Quinton Jones, asked
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Joanne Jones to get the support paynents
reduced, and killed both victins after arguing
with Ms. Jones about child support.

Wl ker v. State, 707 So.2d 300,
316 (Fla. 1997).

In the instant case, the trial court found the followng in
support of the pecuniary gain factor:

3. The capital felony was commtted for
financial gain.

The testinony of w tness Coby was that
she saw the defendant in possession of the
victims purse i mediately after the killing,
that he took $75.00 therefrom and comented
that he had expected, or hoped, that the
victi mwoul d be carryi ng her enpl oyer’s noney.

Thi s aggravating factor was proved beyond
a reasonabl e doubt.

(\v4/ 588-591)

Moreover, in view of the jury's verdict in the guilt phase
that Bolin was guilty of the kidnapping and robbery with a weapon
of Natalie Holley this aggravating circunstance was established
beyond a reasonabl e doubt and no further instruction was required. !

See, Cole v. State, 701 So.2d 845, 852 (Fla. 1997); Fotopoul os v.

State, 608 So.2d 784, 793 (Fla. 1992); Perry v. State, 522 So.2d

817, 820 (Fla.1988). As appellant has failed to establish as abuse
of discretion on the part of the trial court, this claimshould be
deni ed. However, even if this Court should find that this
instruction should have been altered, under the circunstances of

this case, any error would be harnl ess.

11 Bolin does not challenge either of these convictions on appeal.
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| SSUE VI I
WHETHER THE TRIAL JUDGE' S SENTENCI NG ORDER
PROPERLY WEI GHS AND FI NDS CERTAI N AGGRAVATI NG
FACTORS AND G VES ONLY SUMVARY TREATMENT TO
THE M Tl GATI ON EVI DENCE PRESENTED
Appellant’s next claimis that the trial court commtted
several errors in the sentencing order, including considering the
Pasco County conviction, a factual msstatenent, finding of the
pecuni ary gain factor and sunmary treatnment of mtigating factors.

It is the state’s contention that this order conplies with this

Court’s holding in Canpbell v. State, 571 So.2d 415 (Fla. 1990) and

that error, if any is harm ess beyond a reasonabl e doubt.

a. Pasco County Conviction

As stated in Issue V, the court’s consideration of the
subsequently reversed Pasco Conviction is harnl ess.

b. Fi ndi ngs i n Support of Ki dnappi ng Agdr avat or

Appel | ant objects to Judge Padgett’s findings that the victim
bei ng abducted fromthe parking | ot at her place of enploynent and
to her being driven at gunpoint for sone mles before her death.
The state contends that the reference to the parking lot is a
harm ess m sstatenent of fact and the reference to the abduction at
gunpoint is well supported by the record.

Cheryl Coby testified that she and Bolin sat in the parking
lot while Bolin surveyed the Church’s Chicken where Ms. Holley
wor ked. (V8/428-32) Bolin then subsequently followed M. Holley
after she got off work, until he was able to force her off the
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road. He then held her at gunpoint until they drove to the orange
grove. Cheryl testified that Bolin told her he couldn’t shoot Ms.
Hol | ey because it would nmake too nuch noise, so he stabbed her

When she started to scream he stabbed her in the throat. (V8/439-
41) Furthernore, the jury convicted Bolin of M. Holley's
ki dnappi ng. Accordingly, any error in the recitation of these
facts is harnmless, as the finding is well supported by the

evidence. Bates v. State, 750 So.2d 6, 13 (Fla. 1999)

C. Pecuni ary Gain

As previously noted in Issue VI, inviewof the jury’s verdict
in the guilt phase that Bolin was guilty of the kidnapping and
robbery with a weapon of Natalie Holley this aggravating
ci rcunst ance was establi shed beyond a reasonabl e doubt. See, Cole

v. State, 701 So.2d 845, 852 (Fla. 1997); Fotopoulos v. State, 608

So.2d 784, 793 (Fla.1992); Perry v. State, 522 So.2d 817, 820

(Fl a. 1988) .

d. Treatnent of M tigation

Appel l ant next clains that the trial court’s treatnent of the
mtigating factors was insufficient and conpares it to the

sentencing order in Crunp v. State, 654 So.2d 545 (Fla. 1995). A

conparison of the order found insufficient in Crunp bears no
resenblance to the order witten in the instant case. Crunmp’ s
sentencing order and it’s deficiencies were described as foll ows:

The sentenci ng order we are now present ed

with is three pages in length, and the only

ment i on of t he specific non-statutory

60



mtigation proposed by Crunp is the attached
list of suggested mtigation filed by Crunp
hi msel f. The sentencing order contains only
t he foll ow ng | anguage concer ni ng t he
eval uati on and wei ghing of the non-statutory
mtigation:

6. Each non-statutory mtigating circunstance
proposed by the Defendant was reasonably
established by a greater weight of the
evidence; considered to be mtigating in
nature; and given sonme, but very little,
wei ght .

7. The non-statutory mitigating circunstances,
when considered collectively, should be and
are given slight weight.

8. The statutory aggravating circunstance
clearly outwei ghs the non-statutory mtigating
circunstances and justice denmands that the
Def endant be sentenced to death.

In contrast the order in the instant case, with regard to the
mtigating circunstances extensively sets forth the factors found
and the wei ght assigned to each factor:

M TI GATI NG FACTORS

The defendant elected to call one w tness
during the penalty phase of the trial, his
wfe. She married the defendant since his
confinement to death row and her testinony in
mtigation amounted to her description of the
defendant’s attitude and conduct toward her
and in her presence. In that context she
testified to the following non-statutory
mtigating factors:

1. The defendant can be a gentle and
caring person.

2. The defendant has an appealing sense
of hunor.

3. The defendant is respectful towards
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her.

4. The defendant | oves her and she | oves
hi m

5. She visits him regularly and woul d
continue to do so.

I n addition the defendant attached to his
sentencing nenorandum a transcript of the
testimony of his nother which was given in an
earlier penalty phase. Regarding the
defendant’s childhood she testified to the
foll ow ng non-statutory mtigating factors:

6. The defendant’s father, with whomthe
defendant’s nother lived, nore or |ess, but
never married, neglected the defendant during
his chil dhood by frequent extended absences,
refusal of material support and wi thhol di ng of
attention.

7. The defendant’s father abused and
deneaned t he def endant physi cal |y and
enotionally by beating him and sonetines
throwing food on the floor and ordering the
defendant to “eat it |like a dog”.

8. The defendant wtnessed frequent
vi ol ence between his nother and father,
i ncludi ng gunfire.

9. The defendant’'s father threatened,
nmore than once, to kill him

10. The defendant was taken by his not her
to and from the school bus stop with a dog
chain attached to his waist.

The defendant offered no statutory
mtigating factors.

VEI GH NG PROCESS

The court, after careful consideration
assigns the greatest possible weight to
aggravating factors one and two and sone
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wei ght to aggravating factor three.

The court assigns little weight to
mtigating factors one through five and sone
wei ght to mtigating factors six through ten.

Al though the jury did not hear the
testinony of the defendant’s nother, still the
court agrees wth the jury that t he
aggravating factors outweigh the mtigating
factors.

(V4/ 589- 591)

This order conplies with the dictates of Canpbell, where this
Court explained that if a death sentence is i nposed, the court nust
not only consider any and all mtigating evidence, but nust
“expressly evaluate in its witten order each mtigating
ci rcunst ance proposed by the defendant to determ ne whether it is
supported by the evidence.” Canpbell, 571 So.2d at 419 (footnote
omtted). The order in the instant case clearly shows what factors
were found and considered by the court and the weight the court
assigned to each factor.

No error has been shown. Assunm ng, arguendo, that the court’s
order is insufficient in sone regard, this Court has nmade it clear

t hat such errors can be harml ess. Recently, in Bates v. State, 750

So.2d 6,(Fla. 1999), this Court addressed as simlar argunent and
hel d:

In his fifth issue, appellant contends
that the trial court erred by failing to
eval uate or even consider other nonstatutory
mtigation. At  his allocution hearing,
appel l ant presented the trial court with: (1)
his Depart nent of Corrections records,
asserting in his sentenci ng menorandumt hat he
had a good institutional record; and (2) a
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sworn wai ver of parole. Regarding appellant's
wai ver of parole, we have already determ ned
that this was irrelevant evidence and find
that the trial court did not err by not
considering the waiver. Regarding the prison
records, we find that the trial court’s
failure to address appellant’s prison records
in the sentencing order was error. See
Campbell v. State, 571 So.2d 415, 419
(Fl a. 1990) (“When addr essi ng mtigating
ci rcunstances, the sentencing court nust
expressly evaluate in its witten order each
mtigating circunstance proposed by the
defendant....”). However, we conclude that
this error was harml ess beyond a reasonable
doubt . See Foster v. State, 679 So.2d 747
(Fla.1996); Lucas v. State, 613 So.2d 408, 410
(Fl a. 1992)

Bates at 750 So.2d 13

Based on the foregoing the state urges this Court to find that
the order in the instant case sufficiently conplies with Canpbell

and that, error, if any, is harnl ess.
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| SSUE VI |

VWHETHER THE TRI AL JUDGE ERRED | N SENTENCI NG
BOLI N ON THE NON- CAPI TAL FELONY COUNTS.

Appel l ee agrees that if it is true that no scoresheet was
prepared, that it was error to sentence Bolin to life without a
scoresheet reflecting that it is the appropriate sentence or
witten reasons reflecting the basis for any departure. It is
apparent, however, fromthe statenents of both the state and the
defense that they were aware of what Bolin's score wuld be and
that he would score out to life for each of the non-capital
convi ctions. 2 (V14/1221)

Even if this were a departure sentence, the capital conviction

is a valid basis for departure. See Benedith v. State, 717 So.2d

472, 477 (Fla. 1998) and Hansbrough v. State, 509 So.2d 1081, 1087

(Fla. 1987) (conviction and sentence for first-degree nurder is
val id reason for departure fromsentenci ng gui delines). Therefore,
appel | ant can be resentenced on these convictions either within the

guidelines or with reasons stated for the departure.

2. The prior record on appeal shows that a scoresheet was prepared
on these sane offenses. (PR13/1607)
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CONCLUSI ON

Based on the foregoing argunents and aut horities, the judgnent
and sentence shoul d be affirned.
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