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PRELI M NARY STATEMENT

The record on appeal consists of two sections and athree vol une
suppl enent. The first part, containedinvolunes 1through 4 (pages 1-
518) consists of docunents supplied by the clerk. Reference to this
part of the record on appeal wi |l be designated by "V', the vol une
nunber (1-4), and "R' precedi ng t he page nunber. The second part of
the record contains the court transcripts fromthetrial and pretri al
hearings. Referencestothis part of therecordw || bereferredto by
"V', the vol unme nunber, then by "T" and t he appropri at e page nunber.
Ref erences to t he suppl enental recordwi || bereferredto as "SR' and

t he appropriate page nunber.

STATEMENT OF THE CASE

A Hil Il sborough Grand Jury returned an | ndictment on August 1,
1990, charging Gscar Ray Bolin, Jr. with first degree nurder, attenpted
robbery, and ki dnappi ng. (V1, R29-32) Appellant's subsequent convi c-
tions for first degree nurder and fal se i npri sonnent were overturned by

this Court on February 9, 1995. (V1,T33-41); Bolinv. State, 650 So. 2d

21 (Fla. 1995).

This Court reversed for aviolationof the spousal privilege. In
that opinion, this Court stated that a letter fromBolin to the
investigating detective mght establish a waiver of the spousal
privilege. 650 So. 2d at 23-4. It was left to the trial court to

1



det erm ne whet her "t he ci rcunst ances toget her with the content of the
letter...indicate that Bolin voluntarily consented to di scl osure by
Coby of what she knewabout Bolin's allegedcrimnal activities". 650
at 24.

On remand to the circuit court, the original trial judge dis-
qualified hinself on March 8, 1995, pursuant to Appellant's notion.
(V1, R46-55) Bolinthen noved to suppresstheletter, seized fromhis
jail cell follow ng his attenpted suicideinJune 1991, whi ch cont ai ned
t he possi bl e wai ver of the spousal privilege. (V1,R73-77) After a
suppr essi on heari ng hel d August 3, 1995, thetrial court ruledthat the
| etter had been seized fromBolin's jail cell w thout probabl e cause
that it was either contraband or evidence of a crine. (V2, R58; SR155-
156) The State appeal edto the Second District, whichreversed onthe
rationale that the letter was "in plain view' and "evidence of the

attenpted suicide". Statev. Bolin, 693 So. 2d 583 (Fl a. 2d DCA 1997) .

In an order dated July 10, 1997, this Court declined to accept

jurisdiction. (V2, R368); Bolinv. State, 697 So. 2d 1215 (Fl a. 1997).

The Uni ted States Supreme Court denied certiorari; 552 U. S. 973 (Fl a.
1997).

The circuit court then heard Bolin's "MotioninLimne Letters"
(V2,R371-376) on February 23 and March 16, 1998. (V11, T737-921)

After hearing wi t nesses and evi dence regardi ng the authenticity of a



letter witten by Bolin and addressed to hi s attorneys, the court rul ed
that this letter was not authentic. (V11, T919)

The judge then addressed the waiver question. Appel l ant' s
"Amended Motionin Limne...Wiver of Spousal Privilege. . ." (V1, R83-
102) had origi nal Il y been decl ared noot fol |l owi ng t he 1995 rul i ng whi ch
suppressed the letter. (V6,R19, SRI56) At the pretrial hearing on
February 23,1998, the court heard argunent fromdefense counsel that
Appellant's letter to Captain Terry shoul d not be treated as a wai ver
of hi s spousal privilege. (V11, T838) Counsel noted that Bolin did not
di scl ose any confidential comunication in the letter. (V2, R315-
318,V11,T839) At thetinethat theletter was witten, thetrial judge
had al ready rul ed t hat he no | onger retained the privil ege. (V2, R315,
324-5; V11, T839-40) Moreover, Bolin had pl aced a post age stanp on t he
letter, but never released it to the jail personnel for mailing.
(V2, R323; V11,1842, 844) Therefore, there was no vol untary delivery of
the letter to Captain Terry. (V2,R316, 323;V11, T840)

Counsel further argued that Bolin's previous filing of a notion
to di scharge hi s attorneys because their acti ons had causedthe tri al
judge to find a wai ver of the spousal privilege showed his intent to
assert his privilege at all tinmes. (V2, R324; V11, 8t 42-44) Therefore,
hi s sui ci de not e shoul d not be construed as a vol untary wai ver when t he
j udge had al ready told hi mthat he no | onger retained the privil ege.

(V2, R324- 25; V11, T842- 45)



The third point was even if the letter could be found to be a
wai ver, the waiver would only be prospective, not retrospective.
(V2, R321, 328-36; V11, T846-7) Therefore, any wai ver was subsequently
revoked by reassertion of the privilege before Bolin's ex-wfe
testified at trial. (V2,RL06, 331-332; V11, T1s46-49) It was al so
contingent upon Bolin's attenpted suicide actually resultinginhis
deat h. (V1, R332-33; V11, T146-48)

Inruling, thetrial court conjecturedthat this Court woul d have
been awar e of the sequence of events and accordi ngly nust have found
that any waiver could be applied retroactively to Cheryl Coby's
depositiontestinony. (V11, T864-865. 869-70,873-74) Heruled Bolin's
| etter was a vol untary wai ver which, while "prospectiveonly inits
tone, had the legal effect of acting or operating retroactively".
(V11, T890, 893-94) At the March 16, 1998 hearing, the court reiterated
hisruling; "the... letter anounts to a wai ver of the spousal i nmunity
privil ege, subsequently w thdrawn". (V11, T919)

At the February 4, 1999 heari ng, defense counsel asked the judge
to rehear his "Motion to Dism ss Counts Two and Three of the | ndict-
ment" (V1, R19-21; V3, R464- 465; V12, T1043) Thi s noti on, based upont he
running of the statute of limtations before the indictnment was
returned, had originally been heard and deni ed on August 3, 1995.

(V1, R19) The basis for the rehearing was subsequent case | aw, which



was argued to the court. (V12, R491, V12, T1058) The trial judge adhered
to the prior ruling. (V3,R491; V12, T1058)

The court then consi dered Appel lant's "Mtion for Reheari ng of
MotioninLimne- Spousal Privilege." (V2, R468-471, V12, T1058-1065)
The notion was based upon further research on whether a waiver of a
privilege couldlater berevoked. (V3, R468-470; V12, T1059- 1061) Def ense
counsel argued that a wai ver can be revoked as | ong as the privil eged
mat eri al was not disclosed during the period that the waiver was in
effect. (V12,T1059-1063) The State insistedthat the only issue before
thetrial court was whether Bolin's waiver intheletter was vol untary.
(V13,T1064) The judge denied the notion. (V3, R468; V12, T1065)

Def ense counsel al so noved to continue the trial based upon his
i nvestigator's recei pt of atel ephone call froma prospective def ense
wi t ness who woul d testify t hat anot her person confessed to t he hom ci de
shortly after it took place. (V3,R487489; V12, T1068-1073. Thi s
prospective defense wi tness coul d not be subpoenaed because he was
avoidingwarrants for his arrest. (V12, T1072) However, he said that he
was pl anning to turn hinself in soon. (V12, T1072) The court denied
the notion for continuance. (V3, R487; V12, T1075)

The def ense successful | y excl uded t apes nade by Cheryl Coby whil e

wearing a body bug. (V3, R500-502)



Appel | ant sought to excl ude evidence relatingto M tochondrial DNA
fromhistrial. (V3, R395-463) Foll owi ng a heari ng on February 4, 1999,
the Motion in Limne was denied. (V3, R395)

M. Bolin was tried by a jury on the charges of first degree
murder and fal seinprisonnent on April 6-8, 1999, with G rcuit Judge J.
Rogers Padgett, presiding. (V3, R464-465;491; V5-11)

bj ections to the use of any statenents whi ch woul d have been
excl uded under a spousal privilege were renewed. During the trial
Bol i n noved t o excl ude Cheryl Coby's vi deo-taped testinony whi ch had
been taken due to her ill health in an effort to preserve her testi-
mony. (V3,R518) Defense counsel argued that the attorney who had
represented Bolin when Coby's testinony was video-taped had been
i neffectiveincross-exam ning her onthe tape. (V3, R513) On April 7,
1999, Defense counsel pointed out nunerous instances where Coby's
vi deo-taped testinony differed fromthat in her earlier recorded
statenents and where the attorney had failed to point them out.
(V9, T507) The notion was deni ed. (V3, R513) Three defense exhibits, a
di scovery deposition, Cherly Coby's testinony fromthe 1991 trial, and
a deposition to perpetuate testinony were filed with the clerk by
def ense counsel. (SR3, R238-461)

During the testinony of Captain Terry, defense counsel objected
totestinony that Bolin had att enpted sui cide. (V8, T380-381) Defense

counsel argued that the suicide attenpt was anal ogous to flight, was



not relevant, and cast M. Bolin in a bad |light. (V8,T380-381) The
trial court overruled the objection. (V8,T382)

The jury returned verdicts of guilty as charged on April 8,
1999. (V4, R555)

I n t he subsequent penalty trial defense counsel objectedtothe
State' s use of photographs of the body of Terry Matthews and Natalie
Hol | ey. Over objection, Gary Kling was permttedtotestify about what
an al | eged eyewitness, PhilipBolin, tothe Matt hews case, had tol d him
about the circunmstances of that hom cide. Over objection, John King
testified as to the details of the Holl ey nmurder. (V10, T652-54) The
jury was i nstructed on one aggravating circunstance, that Bolin had
previ ously been convicted of a felony involving force or viol ence.
(V4, R361)

The jury returned a recomrendati on of death by a vote of 12 to
0. (V4,T564)

Bot h t he Spencer hearing and the hearing on the Mdtion for New
Trial were held on May 14, 1999. (V4, R612-616) No testinony was t aken.
The Motion for New Trial was denied. (V12,T1100)

M. Bolin was sentenced to death on June 4, 1999. (V12,T1107)
Sentencing orders were filed contenporaneously. (V12,T1107) The
witten order reflectedthe follow ng findings: asingle aggravating

factor, that the defendant was previously convicted of a felony



involving the use of force or violence, which was assigned the
"greatest possible weight". (V4, R629)

No statutory mtigators were found. Five non-statutory mtigators
were found to exist fromMs. Bolin's testinony: gentle and caring
per son; appeal i ng sense of hunor; defendant is respectful to her; she
and def endant | ove each ot her; she visits defendant. Each was assi gned
little weight. (V4,R630) Five non-statutory mtigators were found
based upon the transcript of M. Bolin's nother: defendant's father
negl ected himduring his childhood; defendant's father abused and
deneaned hi mphysi cal |y and enoti onal | y by beati ng hi mand orderi ng him
to eat |like a dog; the defendant w tnessed frequent vi ol ence bet ween
hi s parents; the defendant's father threatened to kill hi mnore t han
once; and that the defendant's not her took hi mto school chained to a
dog | eash. (V4,R630) Each was assigned sone wei ght. (V4, R630)

M. Bolinwas al so sentencedto five years onthe fal seinprison-
ment charge, to run consecutive to the death sentence. (V4, R624, 626)

Appellant filed a tinmely Notice of Appeal on June 4, 1999.
(Vv4, R632) Pursuant to Article V,Section 3(b)(1) of the Florida
constitutionand Fla. R &im P. 9.030(a)(1)(A) (i), jurisdictionlies

with this Court.

STATEMENT OF THE FACTS

A. PRETRI AL HEARI NGS




1. Frye Heari ng Regardi ng M tochondrial DNA

On February 20, 1999, the court conducted a hearing onthe adm s-
sibility of evidence relating to Mtochondrial DNA. The foll ow ng
testi nony was presented at that hearing:

John Stewart, a forensic exam ner for the FBI | aboratory, tes-
tifiedfor the State. Accordingto M. Stewart, his |ab perforns nt DNA
anal ysis. (V12,T947) There are two types of DNA -- nucl ear DNA and
nm DNA.  Nuclear DNA is contained in the nucleus of a cell and is
inherited fromboth the father and nother. (V12,T948) ntDNAis found
out side the nucleus of acell andis inherited only fromthe nother.
(V12, T948)

nm DNAdi ffers fromnucl ear DNAi n significant ways beyond t he way
it isinherited. (V12,T949) Nucl ear DNA degrades very rapi dly, nt DNA
at a slower rate. (V12,T950) ntDNA is used when nucl ear DNA i s not
avai l able. (V12, T950)

It was first believed that nt DNA was honopl asm ¢, |i ke nucl ear
DNA. (V12,T959) 1In 1997 it was determned that ntDNA is actually
heteropl asm c. (V12, T959) There are two types of het eropl asny- poi nt
and "C' stretch. (V12,T960) In point heteropl asny a singl e individual
can have two di fferent bases at one spot. (V12,T960) It is estimted
that this occurs in 8to 10%of the population. (V12,T960) In "C
stretch heteropl asny extra "C' bases areinsertedinalong strain of

"C'''s. (V12, T960)



M DNAi s subject tonutation. (V12, T960) A singl e paper publi shed
in 1997 estimated nt DNA nut ates once in 33 generations. (V12,T961)
There is di sagreenent withinthe scientific comunity onthis figure.
(V12, T961)

Mut ati on can al so occur within anindividual's mt DNA (V12, T967)
For exanpl e, one string of bases sequences nm ght be vi ewed i n one part
of an i ndividual and a di fferent sequence found i n anot her part of the
sane person. (V12, T967)

Contam nation is a major concern with ntDNA (V12, T961) FB
personnel wear gloves and | ab coats. Efforts are taken to prevent
cross contam nation. (V12,T962) The FBI follows the guidelines
devel oped by a t echni cal working group call ed Twi g Dam (V12, T963) The
FBlI adopted a 10:1 (ten parts sanple to one part contamnant) ruleto
deal with contam nation

Contam nationis al so aproblemduringthe anplification process.
(V12,T969) Anplification increases the copies of contam nation.
(V12,T969) This type of contam nationis greater with nt DNAthan t he
PCR anplification of nucl ear DNA. (V12, T969) Contam nation can al so
m m ¢ heteropl asny. (V12, T981)

According to Stewart, nt DNA analysisis usedindifferent areas
of academa and in the field of ani mal and pl ant bi ol ogy. (V12, T952)

It has been used to identify unknown remains. (V12, T952) The FB
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becane i nvol ved i n mt DNA anal ysis to hel p identify evidence t hat had
been exposed the environnment for |ong periods of time. (V12, T953)

Publication in the area of nt DNA began in 1988. (V12, T954)
Anot her paper followed in 1990, this one generated by the FBI.
(V12,T954) (State Exhibit 6) The FBI began testing mtDNAin 1992 and
vari ous enpl oyees of the FBI | ab have publi shed papers i n 1994, 1995,
and 1997. (V12,T956-959) (State's Exhibits 2,3,4) Stewart acknow edged
t hat anyt hi ng published prior to 1996 had relied upon the incorrect
assunption that nt DNA was honoplasmc. (V12, T966-967)

nt DNA anal ysis i s done by extracting very small anounts of DNA
fromthe bone, teeth, or hair. (V12,T948) This extrenely snall anount
of DNAis anplified, or copied many tines. (12, T949; 951) These copi es
are then sequenced to allow the individual base letters to be read.
(V12,T949) Two regions (HV-1 and HV-2) of the nt DNA strand are read.
(V12,T948) The questioned sanple is then conpared with the known
sanple. (V12,T949) Adifference of tw bases between t he questi oned
sanpl e and the known sanple is an exclusion, assunmng there is no
het eropl asny. (V12,T973) If there is no base difference between the
known sanple and the questioned sanple, the individual cannot be
excl uded from being the source of the unknown sanple. (V12,T973)

According to Stewart, nt DNA has been previously accepted in 13
instances, 12 in the United States and 1 in Australia. (V12,T979)

Stewart opined that nt DNA was generally accepted in the scientific
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community. (V12,T965) Thi s opi ni on was based upon the i nput Stewart
received at neetings and fromother scientists. (V12, T966)

On cross-exam nation, Stewart acknow edged t hat ot her nenbers of
the scientific comunity aside fromthe FBI felt that nt DNAtesti ng was
initsinfancy and that know edge about the essenti al genetic features
of nmt DNA was scanty. (V12,T970) Stewart allowed that other studies
were finding high degrees of nutation in pedigree sanples. (V12,T970)

Stewart acknow edged on cross that nt DNAi s t he newest formof DNA
testing. (V12,T972) mDNAis theleast sensitiveandtheleast ableto
make differentiation of the available DNA testing nethods. (V12, T982)

The dat abase upon whi ch the FBI relies upontoreach statisti cal
conpari son was conposed of 1600 sanples at the tinme of the hearing.
(V12, T973) The sanpl es were taken from887 Caucasi ans, 99 Hi spani cs,
349 Africans, and 221 Asi ans. (V12,T978) At thetinme of thetestingin
t hi s case t he dat abase nunbered 1500. (V12,T973) Inthis case, there
wer e 8 sanpl es i nthe database that differed fromthe hair renoved from
the towel by one base and 36 sanples that differed by two bases.
(V12,T977) The eight sanples that differed by one base coul d not be
excluded according to FBI criteria (V12,T986-987) According to
Stewart, M. Bolin's profile had not been seen before in the 887
Caucasi ans fromt he dat abase. (V12,T981) The statistical cal cul ati on,
accordingto Stewart, was that it was 141 tinmes as likely that the hair

cane fromM. Bolin than soneone drawn at random and Caucasi an; 55
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times norelikely that it cane froman African at random 16 ti nes nore
i kely than froma H spanic; and 35 noretinmes |ikely than an Asi an at
random (V12, T1026-1027)

Stewart was not an expert in statistics and couldn't comment on
chal l enges to the statistical conputations that he submtted. (V12,
T983-985) Stewart di d knowt hat the ot her 8 sanpl es t hat coul d not be
excluded were not figuredintothe statistical conpilationsreachedin
the this case by the statistician, Dr. Basten. (V12, T987) Stewart
coul d not say whether the statistical method of conmputationinthis
case had ever been utilized in any other case anywhere. (V12, T989)
Stewart was unawar e of any peer reviewor of any publications dealing
with the nmethod of statistical calculation used in this case.
(V12, T990)

Dr. WIlliamShields testified for the defense. (V12,T990) Dr.
Shields is a professor at State University of New York, Syracuse.
(V12,T991) Approximately two thirds of his work there deal s wi t h DNA.
(V12, T991) He conducts researchinto the area of popul ati on geneti cs.
(V12,T992) Since 1990 Dr. Shields has been doing work on the
statistical aspects and the database aspects of forensic DNA and
exam ning the databases that are used at a variety of forensic
| aborat ori es that performboth nucl ear and nt DNA anal ysis. (V12, T993)
Dr. Shields hastestified as an expert approxi mately 90 ti nes, for both

t he defense and the prosecution. (V12,T993; 1021) M. Bolin's case
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denotes the sixth tinme (and was t he second case in Fl ori da) wherein Dr.
Shields testifiedonntDNA (V12,T993-994) Inadditionto his testino-
ny, a copy of a paper by Dr. Shields was introduced as evidence.
(V3, R443- 463)

Accordingto Dr. Shields, contamnationis avery big problemwth
nmt DNA. (V12,T994) The reason is two-fold: The sanpl es of nt DNA are
much snal | er and consi st of only 26, 000 base pairs as conpared to t he
billions of pairs wth nuclear DNA. The nunber of anplifications that
must be done in order to conpare sanples causes a rnuch higher
probability of contam nation in mDNA that affects validity of the
final results. (V12,T995)

According to Dr. Shields, the saf eguards agai nst contam nati on
used by t he FBI that cane fromthe WI son paper are i nadequate for two
reasons. The first is that the testing which led to the 10:1 rule
promul gated by the W1 son paper was only perforned once and with too
smal |l a sanple -- a sanple size of only five. This sanple was too
smal | to produce validresults. (V12,T996) Accordingto Dr. Shields,
such a st udy woul d be t he equi val ent of wat chi ng Penny Har daway shoot
five free throws, see himnmake all five, and then conclude that he
never m sses. (V12,T997)

The second reasonthe 10: 1 ratioisinvalidrelatestothe faulty
way the FBI has of washing hairs. (V12,T997) The initial method of

washi ng the FBI used didn't get ridof contam nants. (V12, T997) They
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have since switched to a sonewhat better nethod. (V12,T997) This
second net hod, t hough, was used by an di fferent | ab, Labcore. Labcore
conduct ed val i dati on studies in which they found that they coul d not
get rid of contam nationwth the second net hod. (V12, T998) Labcore
switchedtothird nethod, rejectingthe onestill enpl oyed by the FBI.
(V12, T998)

Dr. Shields al so questioned the validity of the FBI nethods of
statistical cal culations as reportedin published papers. (V12, T998)
The sanpl es t he FBI used were not | arge enough to reach val i d concl u-
sions. (V12,T998) Sanplesizeiscrucial tothereliableuse of nt DNA
(V12, T999)

According to Dr. Shields, the early papers validating nt DNA
relieduponthe fal se assunpti on of honopl asny. (V12, T998) Honopl asny
was considered to be an inportant feature of ntDNA (V12, T999)
Nucl ear DNAi s honmopl asm ¢, you inherit half fromyour not her and hal f
fromyour father. (V12, T1000) Thus, all the cells in an individual
wi |l have the sanme DNA. (V12, T1000)

On t he ot her hand, nt DNA cones only fromthe nother. (12, T1001)
Therefore, if a nother has nore than one ki nd of nt DNA, a child's nt DNA
may differs fromthat of his nother or siblings. (V12,T1001) The
nmot her can al so pass on nore than one kind of mDNA to an i ndi vi dual
child. (V12,T1003) Heteroplasny results when an individual has sone

tests which showthat they are consistent with the parent, and ot her
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tests showi ng that they are i nconsi stent with the parent. (V12, T1001)
Wth nt DNA you don't al ways get the same strand froman i ndi vi dual --
you can get different strands. (V12, T1002) Thus, when N DNA is
anal yzed, you can end upwith a famly that shows differences on the
sane site across individuals that are supposed to be identical with
each other. (V12, T1003)

Het eropl asny can al so occur in different sanples. (V12, T1004)
Thus, hair can show a di fferent nt DNA sequence than the blood in the
sane i ndi vidual . (V12,T1004) Thisis problematicinthis case because
t he known sanple fromM . Bolin was bl ood and t hat was bei ng conpar ed
to a different sanple, the hair. (V12, T1004)

Het er opl asnmy and nut ati on conpound t he probl emof contam nati on
wi th nt DNA. (V12, T1005) The only way to conclude that theresults are
correct is to test nultiple sanples to determ ne heteroplasia as
opposed to contam nation. (V12, T1006)

Accordingto Dr. Shields, far greater | evel s of heteropl asi a and
contam nation exist inmDNAthan Stewart woul d admt to. (V12, T1006)
For exanpl e, evenif the FBI exam ners wear gl oves, they produce enough
floating DNAthat it can get into the solutions they are testing and
cause contam nation. (V12,T1007) Dr. Shields is not alone in his
concl usions regardi ng the high |l evels of contam nation. (V12, T1007)

Contam nation | eads to m sreadi ng of sanples. (V12, T1007)
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Mutationis al so agreat problem (V12,T1008) The 33 generati on
nmut ati on rat e does not nean 33 gener ati ons as defi ned by reproducti on.
(V12,T1008) Thisrateistherate of reproduction of thecells. These
constantly occurring divisions can offer opportunity for nutation.
(V12,T1008) This can lead to "somatic nutation", wherein a person
coul d produce a patch of hair or skin that has a different ntDNA
sequence t han what that individual had tostart wth. (V12, T1008) In
ot her words, an i ndividual's nt DNA may change over tine. (V12, T1008)
Het eropl asny may al so be the result of nutation in an individual.
(V12, T1009)

The older the DNA sanple, the higher the probability that
contam nati on occurs. (V12,T1009-1010) Bacteria, over tinme, will eat
away DNA. (V12,T1009) As the DNA anpunts decline, the |evel of
anplification nust beincreasedin order to get conparative sanpl es.
The greater the anount of anplification, the greater the odds of
contam nation. (V12,T1010)

Dr. Shieldstestifiedastothe statistical nethod enpl oyed by t he
FBI with the 1600 sanpl e dat abase. (V12, T1010) Dr. Shi el ds opi ned t he

cal cul ations nade by the FBI with this database are statistically

i ndef ensi bl e. (enphasi s added) (V12, T1010) Accordingto Dr. Shields, the

FBI uses faulty reasoningtoreach the conclusionthat "It is not true

that you didn't find it because you did find it". (V12, T1010)
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The FBI dat abases are too small. (V12,T1011) The database is
built fromadjudi cated cases. (V21, T1011) Dr. Shields foundthat the
i nclusion of "Zero", as in "This has been seen zero ti nes before" was
wrong, because it has been seen at |east once. (V12, T1011) Dr.
Shi el ds found the use of zero "positively msleading". (V12,T1012)
According to Dr. Shields, when you have only a snall nunber in the
dat abase, you can't have anythi ng be consi dered horrendously rare.
(V12, T1012)

| nstead, Dr. Shi el ds believed that nt DNA shoul d be anal yzed with
a statistical nodel called "pair-w se conparison”. (V12,T1013) Dr.
Shi el ds had j ust published a paper onthis and it was under goi ng peer
review (V12,T1013) Pair-w se conparison takes into considerationthe
ethnicity of the database and conpensates for the very rare and very
common sequences, sonething that Dr. Basten's nethod fails to do.
(V12,T1014) Pair-wi se conparison is used by the British.

According to Dr. Shields, there was not broad agreenent withinthe
scientific comunity onwhichstatistical treatnment could be appliedto
m DNA. (V12, T1018)

On cross-exam nation, Dr. Shields stated he had not been to the
FBI | abs, but had reviewed their protocols. (V12,T1021) Despite an FBI
report to the contrary, Dr. Shields believed there were signs of
contam nationinthis case. (V12,T1024) The FBI report did not state

t hat no contam nati on was present -- just that no contam nation t hat
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caused thema problemwas present. What this really neans that no
contam nation in excess of the 10:1 ratio was found. (V12, T1030)

Dr. Shields had al soread inthe FBI reports that hetero-plasny
was not anissueinthis case. (V12,T1024) Dr. Shields took issuewth
this finding. Becausethe FBI didnot findit intheir sanple does not
mean that it does not exist inthis case. (V12, T1029) Heteroplasny
does not showup in every sanple that is run and the FBI ran only one
sanple. (V12,T1030)

Accordingto Dr. Shields it isnot fair tosay that M. Bolinis
444 nore tinmes |ikely than an i ndividual selected at randomto have
this nt DNA pattern, the concl usi onreached by Dr. Basten. (V12, T1031)
Thi s concl usi on nust include the caveat "based upon thi s database.™
(V12,T1031) The FBI nunbers, of onein 887, with ahighrangeor 1in
1600 and a low of 1 in 400 is not accurate either, considering the
quality of the database. (V12, T1031)

The court found by a preponderance of the evi dence t hat nt DNA was
sufficiently established to be adm ssible. The court "had alittle
nore problemwi th finding that the State by a preponderance of the
evi dence has shown that the testing procedures used to apply that
principletothe facts of the case at hand, and | enphasi ze t hose | ast
fewwords, "has been proven," but |I'mgoi ng to go ahead and rul e t hat
it has been." (V12,T1042) The court then deni ed a def ense request to

have the hair tested by an i ndependent |aboratory. (V12,T1043)
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B. TRIAL TESTI MONY

1. Evidence presented by the State

St ephani e Col | i ns was 17 years ol d i n Novenber 1986. (V7, T270) She
was a student at Chanberl ai n H gh School and hel d a part-tinme job at an
Eckerd drugs i n the Market pl ace Nort h Shoppi ng Center i n Tanpa, | ess
than a mle fromwhere she lived. (V7,T271)

On Novenber 6, 1986, Donna Wtner, Stephanie' s nother, reported
her m ssing around 1: 00 a.m when Stephanie did not return hone.
(V7,T274) Ms. Wtner did not see Stephani e before sheleft for school
on the 5th, but she knewthat Stephani e had st opped at hone because her
school books were on the table. (V7,T273) Ms. Wtnmer knew that
St ephani e had choir practice on the evening of the fifth, but sone of
St ephanie's friends tol d her that Stephani e had not cone to practi ce.
(V7,T274) Ms. Wtner found Stephani e' s car i nthe Eckerd parking | ot
on Novenber 6th. (V7,T274-275)

Cathy Cunpstone was friends with Stephanie Collins in 1986.
(Vv8, T370) On Novenber 5th, she went honme with Ms. Collins after
school . (V8, T370) They stayed there 20 to 30 m nutes, then Stephanie
drove Cathy home around 4:15 p.m (V8,T371) According to Ms.
Cunpst one, Stephani e was goingtogoto Eckerd' s total k about her work
schedul e and then go to chorus practice at school. (V8, T371) M.
Col l'i ns had on white tennis shoes, a white sweater, and pi nk | eggi ngs

when she left Ms. Cunpstone. (V8, T372)

20



Kei t h Copel and was wor ki ng at t he Eckerds where Stephanie Collins
wor ked in Novenber 1986. (V7,T286) Stephanie cane into the store
around 4: 00 p.m and asked to work extra hours during the holidays.
(Vv7,T287) M. Copel and asked Ms. Col lins towork that eveni ng, but she
could not due to choir practice. (V7,T288) M. Collins was in the
store fifteen to twenty m nutes. (V7,T288)

Jerry Col | ey dat ed Stephanie Collins in 1986. (V7,T281) Around
9: 00 p.m on the evening of Novenber 5, 1986, he saw her car in the
parking | ot at Eckerd's. (V7,T281) He stopped to say hello, waited
fifteen m nutes, but never sawMs. Collins. (V7,T283) He believed M.
Collins to be a cautious person. (V7,T284)

Ji my Joe Garrison worked for H Il sborough County as a nowi ng crew
supervi sor in 1986. (V7,T277) On the norning of Decenber 5, 1986, he
di scovered a body in a ditch by Morris Bridge Road whil e nmowi ng t he
grass. (V7,T278) M. Garrison calledthe H || sborough County Sheriff.
(V7, T279)

Deputy Karen Crockett was on patrol and responded to Morri s Bri dge
Road. (V7,T290) She observed a body approxi mately 100 yards fromt he
road. (V7,T291) The upper half of the body was w apped i n a bl anket,
the | egs were exposed. (V7,T291) A purse was sitting on the body.
(V7,T299) The body appeared to be in an advanced state of

deconposition. (V7,T291)
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Sergeant Harol d Wnsl ett vi ewed t he body at the scene. (V7, T296)
Based upon his earlier investigation, he believed that the body was
t hat of Stephanie Collins. (V7,T296-296) The defense sti pul ated t hat
the body was that of Stephanie Collins. (V7,T336)

The body was not noved until the nedical exam ner arrived.
(V7,T299) The purse and sone | oose towel s | ayi ng around t he body were
col | ect ed and bagged. (V7,T299) The body was then takento the office
of the nedical exam ner. (V7,T300)

According to Sergeant Wnslett, asteril e sheet was pl aced onthe
floor, the body was placed on a table that was then placed on the
sheet, and t he body was unw apped and undressed. (V7, T300-301) The
first itemrenoved was a bedspread. (V7,T301;347) The second item
renoved was a pi nk and white sheet. (V7,T303) After the sheet, atowel
mar ked "hospital property"” was renoved. (V7,T304; 347) Each itemof
clothing was renoved and placed on the sterile sheet. (V7, T309)
Jewel ry was al so renoved and identified by Ms. Collins' nother as
bel onging to Stephanie. (V7,T313;348)

More t han one hair was found on the w appi ngs surroundi ng t he
body, however Sergeant Wnslett coul d not recall hownany were f ound.
(V7,T311) Sergeant Wnslett agreed that the nunber was around a hal f
dozen. (V7,T313)

One hair found on the towel which wapped t he body was subm tted

tothe FBI in March, 1998. (V9, T468) According to FBI hair anal yst
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Robert Fram other hairs found were | ooked at, but Fram gave no
testinony as to the results of those other exam nations. (V9, T475)
Fram conpared the towel hair with the known hair of M. Bolin.
(V9, T469) Ther e was not hi ng unusual or renar kabl e about t he hair found
onthetowel. (V9, T474) Framconcl uded t hat t he caucasi an hair found on
the towel was consistent as comng fromM. Bolin. (V9, T469)

Fram had no i dea how the hair got on the towel. (V9,T471) It
could have conme from soneone using the towel after a shower and
remai ned there. (V9,T472) After concluding his exam nation of the
towel hair, Framrenoved a 3/4" piece fromthe root end and f or war ded
that piece to the mDNA |ab. (V9, T470)

John Stewart, fromthe nt DNA section of the FBI | ab, perfornmed an
analysis on the hair sent to himby Fram (V9,T478;484) Stewart
expl ained what m DNA is. (V9,T481-483) (Stewart's explanation was
substantially simlar tothat offeredinthe Frye heari ng sunmari zed
previously in the Statenent of the Facts). Stewart perfornmed a
conpari son between the m tochondri al base patterns inthe towel hair
wi th the mtochondrial base patterns in a bl ood sanpl e taken fromM.
Bolin. (V9,T484) According to Stewart, the mtochondrial sequences
between the two sanples were the sane and M. Bolin could not be
elimnated as the source of the hair. (V9, T485)

Chri stopher Basten, a research statistician at North Carolina

Uni versity, conducts statistical genetics research. (V9, T488) Basten
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al so perforns cal cul ati on probabilities in DNA anal ysis. (V9, T488)
Basten perforned that calculationinthis case. (V9, T488) Basten was
asked to determ ne the probability that the hair i n question bel onged
to soneone other than M. Bolin. (V9, T488)

Bast en was furni shed with FBI reports and used t he DNA dat abase
frequenci es supplied by the FBI | ab. (V9, T488) Over objectiontothe
use of these databases by Basten, Basten was allowed to offer his
opi nion. (V9, T491) Basten admtted he had no idea how the FBI
det er m ned whet her or not a particul ar sanpl e was excl uded as a nmat ch.
(V9, T494)

Bast en st at ed t he dat abase he based hi s cal cul ati ons on nunber ed
887 Caucasi ans and that there were no copies of this type of mtDNAInN
t hat dat abase. (V9, T491) Basten added two to t he database (M. Bolin
and the true perpetrator) for a total of 888 and then divided that
nunber by 2, for a probability of 1in 444. (V9, T491) This nunber was
the probability that the hair cane fromsonebody unrelatedto M. Bolin
who was a Caucasi an. (V9, T491)

Basten did cal cul ate the probabilities fromother raci al databases
i ncase the true perpetrator was not Caucasi an. (V9, T492) Since the
initial calcul ati ons had been done, a perfect match to t hi s sanme nt DNA
profile had occurred in the Hi spani c dat abase mai ntai ned by t he FBI.
(V9, T493) That dat abase nunbered 302 at the tinme of trial, giving a

probability of about 1in 101. (V9, T493) The African- Amreri can dat abase
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of 349 at the tinme of trial yielded a probability of 1 in 175.
(V9, T494) These probabilities were all based upon t he assunpti on t hat
t he perpetrator was not M. Bolin and not soneone of maternal rel ation.
(V9, T494)

Taken together, the total FBlI database at the tine of trial
nunbered only 2,246. In that database there was one exact match t hat
had t he sane type nt DNA patternas M. Bolin. (V9, T495) Basten had no
i dea who that person was. (V9, T496)

Dr. Peter Lardi zabal perforned a vi sual exam nati on and aut opsy
on Stephanie Collins. (V8, T346) He observed six slits or cuts to Ms.
Collins shirt. (V8,T351) The left cup of the brassiere and the right
rear band of the brassiere were also cut. (V8, T351)

Dr. Lardi zabal found no corresponding injuries to the ribs.
(V7,T352) He found no evidence of injury to nuscle or tissue dueto
the l ength of ti nme t he body had been out si de. (V8, T352) Two ri bs, two
cervical vertebrae, and two | unbar vertebrae were mssing fromthe
body, likely the result of animals. (V8,T353-354) Dr. Lardizaba
opined that it would be awld guess totry to determ ne the path of
any stabbi ng wounds. (V8, T354)

There were no renai ni ng i nternal organs to be exam ned. (V8, T355)
The brain was al so m ssing. (V8, T35)

According to Dr. Lardizabal, the skull was the nost i nportant part

of this autopsy. (V8,T355) The skull had been hit with a heavy
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metal lic blunt object such as a hammer or pipe. (V8,T355;363) The
skul |l was fragnented into 28 parts. (V8, T355) Damage to the petrous
portion of the | eft tenporal bone was 100%deadly. (V8, T358) Based
upon an exam nation of the skull, Dr. Lardi zabal opi ned that there were
ni ne poi nts of i npact tothe top and si des of the skull. (V8, T358-363-
364) The blows would have been quickly fatal. (V8, T365) The

i ndi vi dual bl ows woul d have caused i mredi at e unconsci ousness. (V8, T366)

Royce Wl son, of the H || sborough Sheriff's departnent, exam ned
32 finger print lifts fromStephanie Collins' car. (V7, T328) He found
only 18 prints of conparable value. (V7,T328) None of the prints
mat ched t hose of M. Bolin or Cheryl Bolin Coby. (V7, T332) No known
prints of Ms. Collins were avail able for conparison. (V7,T309)

Over objection, a video tape of Cheryl Bolin Coby was pl ayed to
the jury. (V8,T387-388) Cheryl Coby testified that she had been
married to M. Bolin from February 11, 1983 until April of 1989.
(Vv8,T392) She and M. Bolin had two children- Christopher, who was
born Decenber 31, 1985 and died within 40 hours, and Jared, who was
born in May 1987. (V8, T393) Coby was a severe diabetic and the com
plications withthe pregnanci es caused her to be hospitalized nunerous
times in 1986. (V8,T393) Coby would often take itens |ike towels and

bl ankets fromt he hospital and bring themhone wi th her. (V8, T394) As
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a result of her diabetes, Coby was legally blind, had a heart
condition, and had |ost both legs in the last year. (V8, T393)

Wil e they were marri ed, Coby and M. Bol i n worked t he car ni val
circuit. (V8,T394) They returned to Tanpa in |ate October 1986.
(Vv8,T394) They owned a Ford pick-up truck and had a travel trailer
that they livedin. (V8,6 T395) The trail er was about 12 feet w de and
30 feet long. (V8,T395) It was parked in a trailer park on North
Nebraska Avenue in Tanpa. (V8,T397) M. Bolin was staying at the
trail er and Coby had been stayingwi th a friend, Paul a Caneron, since
they had arrived in town due to marital probl ens between she and M.
Bolin. (V8,T401;429) Coby wouldgotothetrailer fromtinetotine.
(Vv8, T402) Coby recalled that she had taken a shower at the travel
trailer during the afternoon of Novenber 5, 1986. (V8, T429)

On t he eveni ng of Novenber 5, 1986, Coby went wi t h Paul a Camer on
toawal k-inclinic and | earned that she was pregnant. (V8, T400) M.
Bolin did not want her to have anot her child because of the health
ri sks. (Vv8,T426) Coby and Caneron went to a Waffl e House rest aur ant
around 6: 00 p. m (V8, T400) They net soneone naned Ronni e and soneone
named Duane there. (V8,T402) M. Bolin arrived between 7: 00 and 8: 00
p.m (V8, T402)

M. Bolin sat down and ate a bow of chili. (V8,T403) Coby

bel i eved he acted | i ke sonet hi ng was on his mnd. (V8, T403) M. Bolin
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asked i f she was ready to | eave and Coby said that it was too soon.
(Vv8, T403) Alittlelater they left inthe pick-uptogether. (V8, T403)
Wi | e dri vi ng Coby asked Bolinif everything was okay. (V8, T404)
M. Bolin responded that there was a dead body in the travel trailer
and he offered three explanations as to how it got there:
1. That he had picked up a guy and a girl to help him
kidnap the Chillura boy for ransomand they went to the
trailer. The girl overheard he and the guy tal king, so
the guy killed her and left M. Bolin to get rid of the
body;
2. The guy and the girl both cane into the travel
trailer and when the girl heard everything about the
ki dnappi ng she ran out screamng. M. Bolin brought her
back in and the guy killed her. M. Bolin then killed
the guy and dunped his body over the Gandy Bri dge.
3. M. Bolin got rid of the girl because she could ID
him He did not say he killed her. (V8,T432) M. Bolin
said he hit her over the head and stabbed her. (V8, T407)
On cross, Coby contended that it was her version of how she
interpreted what M. Bolinsaidthat |ed her totestify that hekilled
thegirl. (V8,T432) In none of the versions did M. Bolin say anyt hi ng

about ki dnapping Ms. Collins fromthe Eckerd's. (V8, T433) In none of
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t he versi ons was there anyt hi ng about an attenpt to rob Ms. Col lins.
(V8, T433)

When t hey reached the travel trailer, M. Bolin backed the truck
upto the door. (V8,T407) Coby told M. Bolinthat if hedidn't comnmt
t he murder he should go to the police. (V8,T407) M. Bolin said he
couldn't dothat, they couldendupjust likethegirl inthetrailer.
(V8,T408) The way M. Bolin said this made Coby think that it was
possi bl e t hat anot her i ndi vi dual had been at thetrailer. (V8,T439) As
he said this M. Bolin put his hand on a gun that was | aying on the
front seat of the truck. (V8,T408) Coby hadn't seen the gun before.
(Vv8, T409) She could never give a description of it. (V8,T435)

Coby woul d not goinside, soM. Bolinenteredthetrailer for 10
or 15 m nutes. (V8, T409) Coby sawM . Bolin pi ck sonet hi ng up t hat was
wrapped in her quilt and toss it over his shoulder. (V8,T409) M.
Bolin put the object in the back of the truck. (V8,T410) Coby
identified the linens renoved fromthe body of Stephanie Collins as
bei ng her sheets and conforter. (V8, T410)

Coby admtted that the lighting was mninmal at the trailer.
(Vv8, T437) She acknow edged that she was | egally blind and had addi -
tional trouble seeing at night. (V8,T437)

M. Bolin went back intothetrailer for 10 m nutes. (V8, T411)
He returned, saying that he had cl eaned t hi ngs up and had hosed down

t he bathroom (V8, T411)
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Coby and M. Bolin then drove off. (V8, T411) Wen t hey reached
Morris Bridge Road M. Bolin stopped and took the body to the ditch.
(Vv8,T411) M. Bolin checked to nmake sure the headlights didn't shine on
it. Satisfied that the body couldn't be seen, they left. (V8,T412)

Coby and M. Bolinreturned to the trailer and Coby went inside
to get sone clothes to take to Paul a's. (V8, T412) She saweverything
was wet -- the floor, the ceiling, the cabinet. (V8, T412) Coby
noti ced bl ood on the curtains, blinds, andwall. (V8, T413) She sawa
spot of bl ood on the carpet near the bed. (V8, T413) Coby found a
but cher knife laying on the counter by the sink instead of in the
drawer. (V8, T413) Coby had not nentioned the knife in earlier
statenents. (V8, T436) Coby saw no heavy object inthe trailer which
coul d have been used to kill Ms. Collins. (V8, T436)

The i nci dent was not di scussed between she and M. Bolin again
until Decenber 1986. (V8, T415) Coby had been admtted to the hospital
on Decenber 2. (V8,T415) Hospital records confirmed that Coby was
adm tted to Tanpa General Hospital on Decenber 2, 1986 and di schar ged
on Decenber 5, 1986. (V9,T498) M. Bolin was in her roomon Decenber
5, 1986, watching live T.V. coverage of the discovery of the body of
St ephanie Collins. (V8,T415) M. Bolinsaid"That's her, thegirl from
thetrailer." (V8,T416) Hospital records are not kept of visitors, but

the nursing charts wll sonetinmes reflect visitors. (V9, T500) Nursing
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charts did not reflect that Coby had visitor on Decenber 5, 1986.
(9, T500)

Coby never sawM. Bolinw th Stephani e Col lins and she never knew
M. Bolin to drive a white van. (V8, T424; 430)

Coby t ol d no one about this. She and M. Bolin divorced, and one
month later in April of 1989, Coby was preparing to marry Danny Coby.
(V8, T417; 421; 440) Coby told her future husband about Collins
(V8, T417)

When she and M. Coby separated in 1990, M. Coby called "Cri ne
St oppers” and reported what Cheryl Coby had told him (V8, T418; 440)
Coby col I ected $1, 000 for tipping "Crine Stoppers". (V8, T443) This
ledtothe police questioning Cheryl. (V8,T418) Initially, Coby denied
any know edge of Stephanie Collins.(V8,T418) After speaking to her
parents, Coby tol dthe police what she knewand i n July or August 1990
she went wi th Maj or Terry and showed hi mwher e St ephani e Col | i ns' body
had been left. (V8,T419)

Coby adm tted that at the ti me she was contacted by t he police she
had | ar ge out st andi ng nmedi cal bills. (V8,T422) She was not wor ki ng.
(Vv8, T423) Coby adm tted that in her first contact withthe policethey
told her there was reward in this case. (V8,T443) Coby | earned that
thereward total |l ed $63, 000. (V8, T444) Coby al solearnedthat if there

was no convi ction, there would be no reward. (V8, T444) Coby had her
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attorney find out howbi g the reward was and what steps needed to be
taken to claimit. (V8, T445)

During divorce proceedi ngs from Danny Coby, ownership of the
rewar d noney becane an i ssue. (V8, T445) Coby di d not want Danny t o get
it. (V8,T446) Coby admtted that she wanted the reward noney.
(V8, T450)

Coby admtted she did not want to be arrested for her role.
(V8, T449)

Paul a Caneron was | i ving i n Tanpa i n Novenber of 1986. (V7, T315)
She was friends with Cheryl Bolin Coby, whomshe cal | ed JoJo, and she
knew M. Bolin. (V7,T315) M. Caneron knew that Coby was a severe
di abetic. (V7,T316) M. Caneron knew that Coby had lost a child in
early 1986 and during that ti me she had been at Tanpa General Hospital.
(Vv8, T368)

M. Bolin and Coby lived in a travel trailer. (V7,T317) They
wor ked t he carnival circuit and had just returnedto Tanpa. (V7, T317)
M. Bolinwas driving awecker and was a | ong haul trucker. (V7,T317)

I n Novenber of 1986 she went with Coby to a wal k-in clinic where
Coby | earned that she was pregnant. (V7,T316) M. Caneron and Coby
went to a Waffl e House restaurant to eat and Ms. Caneron offered to | et
Coby live with her to help her with her sugar during the pregnancy.
(V7,T317) Around 7: 00 p.m M. Bolincanetothe Waffl e House and tol d

Coby she was going with him (V7,T318;320) M. Caneron objected,
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sayi ng that Coby needed to eat. (V7,T318) M. Bolin ate a bow of
chili and drank coffee whilewaiting for Coby toeat. (V7,T318) After
eating, Coby and M. Bolin left in their black and silver pick-up
truck. (V7,T318; 320)

Afewdays | ater, Coby noved inwth Ms. Caneron. (V7,T319) M.
Canmeron stated M. Bolin never drove a white van. (V7, T321)

Maj or Gary Terry was a captain in charge of crimnal investi-
gations in 1990. (V8,T377) He becane acquainted with M. Bolin and
devel oped arelationshipwth himas aresult of their conversations
over a period of tinme. (V8,T378-379)

Maj or Terry al so becane acquai nted with Cheryl Coby. (V8, T379)
Coby took Major Terry to the pl ace where Stephani e Collins' body was
di scovered. (V8, T379)

On June 22, 1991, M. Bolin attenpted suicide. (V8, T380) Anotion
for mstrial was made and deni ed. (V8, T380-384) Major Terry testified
that after thisincident hereceivedaletter fromM. Bolin. (V38, T384)
The | etter was addressed to him (V8, T384) An excerpt fromthat letter
directed Major Terry to ask Cheryl Coby about anything he wanted to
know because Cheryl Jo "knew just about everything that | was ever a
part of. She knew about this homcide, which I'm charged wth,
because it was her idea on how to dunp the body out." (V8, T384)

2. Evidence presented by the Defense
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The def ense sought to i npeach the vi deo-taped testinony of the
deceased Coby by t he use of i nconsi stenci es fromot her statenents she
had made. (V9, T502) The def ense sought to use these as rebuttal andto
attenpt to correct what was argued to be i neffective cross-exam nati on
of Coby by adifferent attorney during the video testinony. (V9, R507-8)
The State obj ect ed because t hey could not redirect.
(V9, T511; 514; 517, 519; 521) The court sustainedthe State's objection,
observing that the effectiveness of the other attorney was anot her
matter for another court at another tine. (V9, T526) The three prior
statenents of Coby were nade a part of the record and accept ed by the
trial court. (V9,T526-5272, SR3, R2138-461)

Henni e Neal and her boyfriend, David Fessler, knew Stephanie
Col l'ins i n Novenber 1986. (V9, T529; 538) On Novenber 5th, Henni e and
Davi d were going to an appoi ntnment around 4: 00 p. m or shortly after.
(V9, T529-30) They were driving south on Ehrlich approachi ng t he Gandy
road i ntersection. (V9, T530; 538) They saw St ephani e i n t he passenger
seat of a white van that was heading east toward Bearss avenue.
(V9, T531; 538; 540)

The van was descri bed as not new, a comrercial type, dirty and
beat up. (V9,T532;539) Neither could see the driver of the van.
(V9, T532) Henni e described himas atall male, slender, with brown
hair. (V9, T532; 535) Henni e stated he was wearing a | eat her jacket.

(V9, T534) David described the driver as a white nale with straight
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dar k- bl ack hair, very sl ender, probably tall build, and wearing awhite
T-shirt. (V9, T541; 544) Neither Henni e nor David sawthe man's face.
(V9, T532; 543) Neither would recognize him (V9, T533; 543)

Henni e nade eye contact wwth Ms. Collins. (V9,T533) Henniefelt
Ms. Collins was acting very ani mated, she was waving her arnms and
maki ng a point to be seen by Hennie. (V9,T533) Hennie thought M.
Col I'i ns seened funny because she was novi ng so nuch. (V9, T536) David
t hought Ms. Collins was arguing with the driver. (V9,T539; 544)

Upon | earning that Ms. Col | i ns had di sappear ed, Henni e and Davi d
contacted the police and told them what they had observed. (V9, T534)

C. PENALTY PHASE

1. Evidence presented by the State

Det ective John King testified that M. Bolin was convicted on
February 18, 1999, of the murder of 25-year-old Natalie Holley on
January 25, 1986. (V10, T652-654) Ms. Holley was di scovered in an
orange grove. M. Holley died frommnultiple stab wounds. (V10, T652)
Phot ogr aphs of the deceased body were admtted into evi dence over
obj ection. (V10, T654)

Lt. Gary Kling testified that M. Bolin was convicted of the
mur der of 26 year-old Terry Lynn Matthews which occurred in Pasco
County in early Decenber 1986. (V10,T675) M. Matthews died of
mul ti pl e st ab wounds and her body was di scoveredin an ditch wappedin

sheets fromSt. Joseph's hospital. (V10,T676-77) M. Bolin becane a
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suspect in 1990 after atip. (V10,T677) M. Bolinwas living within
1.1 mles of where the body was discovered. (V10, T677) Over
objection, Kling stated that Phillip Bolin, M. Bolin's younger
brother, had testified at trial that in the early norning hours of
Decenber 5, 1986, he had been | ed t o an obj ect wapped i n a sheet that
was nmeki ng whi ni ng sounds. (V10, T679) M. Bol i n was washi ng t he body
dowmn with water. (V10,T679) Phillip stated that M. Bolin stuck the
body in head 12 to 15 tines with a netal "tire buddy", then hosed it
down agai n. (V10, T679) Kl i ng acknow edged that Phillip Bolin had gi ven
many statenents t hat were not consistent wththe summary Kl i ng gave at
t hi s proceedi ng. (V10, T681) Klingrel ated only one of them (V10, T681)

Jenny LeFevre testified that in Novenber 1987 when she was 20
years ol d she was ki dnapped by M. Bolin and two ot her nmen froma truck
stop in Chio. (V10, T657-659) She was raped at gun point in a sem -
truck. (V10,T661) Ms. LeFevre was rel eased several hours later in
Pennsyl vani a. (V10, T662-667) M. Bolinpledguilty to charges ari sing
from that incident and was sentenced to 25 to 75 years prison.
(V10, T669)

2. Evidence presented by the Defense

Rosalie Bolin testified that she was fromTanpa. (V10, T682) She
married, had four children, and noved in Tanpa's social circles.

(V10, T682-686; 697-698) Ms. Bolin worked in various areas connected
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with the judicial systemand her ex-husband was a prom nent | ocal
| awyer. (V10, T686)

I n 1995 she net M. Bolin whileworkingfor the Public Defender's
Oficeasamtigationspecialist. (V10, T689-693) Wil e working on M.
Bolin's case, Rosalie becane aware that M. Bolin had devel oped
feelings for her. (V10,T694) Rosalie |earned about M. Bolin's
i npoveri shed background and becane anazed that he had survived it.
(V10, T695)

In 1995 Rosalie |l eft the Public Defender's O fice. (V10, T696)
Rosalie continued to work on M. Bolin's cases. (V10,T698) During a
trial she |l earned that her husband of 18 years had fil ed for divorce.
(V10,T698) After the divorce was final, M. Bolin askedto marry her
and she accepted. (V10,T700) Their marri age was hi ghly publicized.
(V10, T708)

Rosalietestifiedthat M. Bolinis gentleto her. (V10,T701) He
cares for her and puts her on an enotional pedestal. (V10,T701)
Rosalie credits M. Bolin wth saving her life. (V10,T703)

Addi tional evidence was i ntroduced at a Spencer heari ng on May 14,
1999. (V12,T1092-1102) Prior testinony of M. Bolin's nother was
attached tothe fil ed Menorandumof Lawi n Support of a Life sentence.

(V5, R563-596; V12, T1100)

SUMVARY OF THE ARGUMENT
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The trial judge's original ruling which suppressed the letter
seized fromBolin's jail cell after his suicide attenpt was correct.
The Second District erred by reversingthetrial court's ruling because
t he "pl ai n-vi ew' doctrine does not apply whentheitemis not apparent
evidence of a crinme. Also, many courts have agreed that pretrial
det ai nees (as opposed to convicted prisoners) retain a limted
expectation of privacy intheir personal effects whichis cognizable
under the Fourth Anendnent. Whileinstitutional security concerns are
par anount, searches and sei zures designedto find witings whichwll
bol ster the State's case at trial have been di sapproved.

The | anguage of the seized letter to Captain Terry did not
establish avoluntary waiver. Inthefirst place, theletter was not
voluntarily delivered. Bolindidnot invite Captain Terry to question
hi s ex-w fe; he sinply acknow edged t hat questi oni ng had been ongoi ng
and assuned that hi s attenpt ed sui ci de woul d succeed. Had t he sui ci de
been successful, there would not be anyone else with know edge of
Bolin's activities except Cheryl Coby.

Even if this Court finds that the content of the letter
constituted a waiver, principles of fairness would allow Bolin to
wi thdraw t he waiver. He clearly did so before the marital conmuni -
cations were reveal ed at trial. Nothing newwas | earned by the State

during the period when any wai ver woul d have been in effect.
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The trial court erredin findingthat the prosecution had shown
by a preponderance of the evidence that m DNA has gai ned general
acceptanceintherelevant scientific comunity. The state's evidence
showed that ntDNA is a new area of scientific research where the
know edge about it's essential genetic features is scanty. nmDNAis
the least discrimnating of DNA testing. The state's evidence
acknow edged t hree si gnificant areas of scientific debate that raise
gquestions about the use of MDNA in crimnal cases. Two of these,
het er opl asny and nut ati on have direct i npact on the accuracy of the
testing and t he det erm nati on of whet her or not a match has occurred.
The third, contam nation, affects the reliability of the testing
results.

Since the tine of the Frye hearing and the trial itself, new
research into nt DNA has substantially altered prior i nformati on about
the key features of maternal inheritance, the frequency of
het er opl asny, and the i nci dence of nmutation. Current devel opnentsin
scientific research have created a |l ack of consensusinthe scientific
comuni ty regardi ng the application of mDNA and its useful ness as a
tool in the crimnal arena.

The net hod by which the state experts assign a frequency to the
results of ntDNAtestingis the subject of i ntense scientific debate.
The dat abase used by the FBlI is acknow edged by both sides to be

insufficient. The FBI nethod has not been approved by any other
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testingfacility. Asecond nethod, usedinBritain, is beingurgedfor
use in the United States as well.

The State's failure to produce evi dence that their database and
met hod for cal culating frequency or rarity ratios is generally accepted
by the relevant scientific comunity precludes a finding of
adm ssibility. Because the nt DNA evi dence was i nproperly adm tted,
reversal is required.

The trial court erredwhenit refusedto permt Bolintoinpeach
t he vi deo testi nony of Cheryl Coby with prior inconsistent statenents.
At thetinme of trial Coby was deceased and her testi nony was present ed
tothe jury by way of video-tape. Defense counsel sought to i npeach
this testinony and expand on the cross-exam nation of the video
testi nony of Coby wi t h exanpl es of i nconsi stent statenents that she had
made i n a di scovery deposition, a depositionto perpetuate testinony,
and prior trial testinony. Thetrial court's refusal topermt these
i nconsi stent statenents to be published to the jury was a deni al of
Bolin' sright toconfront the wi t nesses agai nst hi mt hr ough t he use of
full and fair cross-exam nation and to due process of |aw.

The trial court erredindenyingBolin'smotionfor mstrial after
the state was i nperm ssibly allowed to present evidence to the jury
that beforetrial Bolinhad attenpted to commt suicide. The suicide

attenpt was inproper evidence of consciousness of guilt, and any
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rel evance was out wei ghed by t he prej udici al i npact of such testinony.

The penal ty jury recommendati on was t ai nt ed because t he evi dence
about M. Bolin's conviction for another nmurder was presented before

the jury and this conviction has since been vacat ed.

ARGUMENT

| SSUE |

THE TRI AL COURT' S RULI NG WHI CH SUP-
PRESSED BOLI N S LETTER ON BOTH FOURTH
AND SI XTH AMENDMVENT GROUNDS, WAS
ERRONEQUSLY REVERSED BY THE SECOND
DI STRICT I NSTATEV. BOLIN, 693 SO 2D
583 (FLA. 2D DCA 1997).

As a prelimnary matter, Bolin is entitled to review of this

suppression i ssue despite the fact that this Court previously denied

review. See, Bolinv. State, 697 So. 2d 1215 (Fla. 1997). The United
States Suprene Court also denied certiorari; 522 U S. 973 (1997).

In Prestonv. State, 444 So. 2d 939 (Fla. 1984), this Court held

that "law of the case" doctrine does not bar reconsideration in a
capi tal case of a suppressionissue al ready deci ded by a district court
of appeal. The Preston court pointed to the statutory mandate of
automatic and full reviewof all judgnents resultingininposition of
a deat h sentence, substantive due process, and the interest of justice

as factors warranting review of a search and sei zure i ssue al ready
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litigatedinthe Fifth District. Simlarly, in Jordanv. State, 694

So. 2d 708 (Fla. 1997), this Court considered whether to reviewthe
district court's granting of the State's certiorari petitiontolimt
di scovery. Because a death sentence had | at er been i nposed, the Jordan
court agreedto decide the nerits of the appellant's clai mdespitethe
State's argunent that it was procedurally barred.

At the suppression hearing, held August 3, 1995, evidence
established that in June 1991, Bolin was housed in the H || sborough
County Jail awaiting trial on two hom cide cases (SR98). He was
represented by the Public Defender (SR112-13). The portion of the
Hi | | sbor ough County Sheriff's O ficeresponsiblefor runningthejail
(detention bureau) i s aseparate departnent fromthe crimnal division
whi ch i nvesti gates cases (SR112). Major (then Captain) Terry was in
charge of the Crimnal I nvestigations Bureau of the Sheriff's Ofice
and of the investigationinto the nmurders which Bolin was accused of
having commtted (SR99). H s | eadinvestigator onthe charges agai nst
Bolin was Corporal Baker (SR98-99, 133).

Because Bolin was considered a security risk, his cell was
searched at | east every day (SR117-19). The box of papers which Bolin
kept in his cell was exam ned duri ng t hese shakedowns, but the contents
wer e not read (SR119, 127). Jail inmates typically keep si m | ar boxes

tostoretheir | egal materials (SRL09). The purpose of t hese searches,
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conduct ed by det enti on personnel , was sol el y to find contraband ( SRL20- 22, 126) .

On the norning of June 22, 1991, jail personnel observed that
Bolin was in physical distress (SR124). Eventual ly, a deputy
responsi bl e for nonitoring conditions at thejail, Lieutenant Rivers,
ordered that he be taken to the infirmary for medical attention
(SR125). In Bolin's jail cell, the detention |ieutenant noticed a
letter addressed to Captain Terry on top of the cardboard box
containing Bolin's personal possessions (SR127,131).

Terry was notified that Bolin mght have attenpted suicide
(SR100). He ordered that the cell be sealed until he and Corporal
Baker could examne it (SR102). Wen the two i nvestigators entered
Bolin's cell, they observed the stanped |letter addressed to Terry
(SR102-3,136). Theletter, alongw th Bolin's cardboard box of posses-
sions, was sei zed and | ater read at anot her | ocati on (SR103, 137, 139-
41). No contraband was found (SR142).

Maj or Terry conceded that the routine cell search was "not what
[ he and Baker] were doi ng" when t hey sei zed Bolin's box of papers and
the letter on top of it (SR40). As well as the letter addressed to
Terry, there were four or nore letters witten by Bolin to famly
menbers or friends whi ch Baker t ook fromt he box and put i nto evi dence
(SR111, 138-42) .

The Florida Adm nistrative Code sets forth regulations for

di sposition of abandoned jail inmate property (SR110-11). Major Terry
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agreed that the notification procedures required by the Regul ati ons
were not followed with respect to the letters seized from Bolin
(SR111) .

The trial judge ruled that the letter had been seized from
Appellant's jail cell wthout probable cause that it was either
cont raband or evi dence of acrinme (SR156-57). Alternatively, thetrial
court also ruled that the State had interfered with Bolin's
constitutional right tocounsel (SR156-57). An order suppressingthe
letter was entered (V2, R58).

I n the subsequent state appeal to the Second District Court of
Appeal , thetrial court's rulingwas reversed. 693 So. 2d 583 (Fl a. 2d
DCA 1997). The State argued that the United States Suprene Court's

decisionin Hudsonv. Palner, 468 U. S. 517 (1984) stripped all Fourth

Amendnent protection frompersons in custody. The State alsorelied
upon the "pl ain view' doctrineto support the seizure of theletter in
Bolin'sjail cell. The Second District agreed, statingthat theletter
"was i n pl ai nviewand was evi dence of the attenpted suicide". 693 So.

2d at 585. The court went on to criticize a decision of the First

District Court of Appeal, McCoy v. State, 639 So. 2d 163 (Fl a. 1st DCA
1994), which hel d that Hudson did not apply to pretrial detai nees. 693
So. 2d at 585. Finally, the Second District declinedtofinda Sixth
Amendnent viol ati on because the letter | acked "any attorney-client

information". 693 So. 2d at 585.

44



A) Plain View

At the outset, it should be recognized that the "plain-view
doctrine was inappropriately invoked by the Second District to

legitimze seizure of theletter. Mnnesota v. D ckerson, 508 U. S.

366, (1993), sets forth the paraneters of "plain-view':

if policearelawfully in a position fromwhich
they view an object, if its incrimnating
character is inmmediately apparent, and if the
officers have a |awful right of access to the
obj ect, they may seizeit without awarrant. See
Hortonv. California, 496 U.S. 128 (1990); Texas
v. Brown, 460 U S 730 (1983) (plurality
opinion). |If however, the police | ack probable
cause to believe that an object is contraband
wi t hout conducting some further search of the

object --i.e., if "itsincrimnating character
[isnot] "imredi ately apparent’'" Horton, supra,
at 136, -- the plain-viewdoctrine cannot justify
its seizure. Arizona v. Hicks, 480 U S. 321
(1987).

At bar, theinvestigating detectiveswerelawfullyinBolin'sjail
cel |l ; however, there was no probabl e cause to bel i eve t hat t he envel ope
cont ai ned contraband or evi dence of acrinme w thout openingtheletter
and reading it (a search). No incrimnating character was apparent
fromthe face of the envel ope.

The Second District attenpted to skirt the probable cause
requi renent by |l abeling the letter "a suicide note" and "evi dence of
t he attenpted sui cide" 693 So. 2d at 585. However, suicide notes are

usual | y not pl aced i n an addressed envel ope and stanped. WMjor Terry
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acknow edged at the hearing that he didn't guess about t he contents of
the letter before he read it:

At that time, | didn't knowwhat it [the letter]

woul d contain. | wasn't hopeful of anything"

(SR105) .
Cor poral Baker took a nore optim stic approach:

Q At that tinme, were you hoping that, that

envelope, if in fact witten by M. Bolin

cont ai ned some evi dence concerni ng t he Hol | ey or

Col l'i ns nurders?

A Yes.
(SR136). Accordingly, it was not even apparent that the |l etter was
rel evant to the attenpted suicideinvestigation, |et al one evidence of

a crinme which could be seized wi thout a warrant.

InJones v. State, 648 So. 2d 669 (Fla. 1994), this Court applied

M nnesota v. Dickerson, supra to a seizure from the defendant's

hospital room The facts showed that the police officers werelawfully
in Jones' hospital room They saw a bag containing his clothing.
However, the incrimnating character of the clothing was not
"I mredi ately apparent”; it was not until the bag was searched and soi |
stains found on sone clothing that it could be linked to the crine.
Consequently, this Court hel dthat the sei zure of Jones' cl ot hi ng was
illegal and the evidence shoul d have been suppressed.

The Second District's conclusion that "plain view' justified
seizure of Bolin's letter is equally insupportable. Not hi ng was

"i mredi at el y apparent” about the |l etter except that Bolin contenpl ated
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sending it to Captain Terry at alater tine. The fact that theletter
was st anped, but not yet deliveredtojail authorities, indicates that
Bolin intended that any delivery of the |l etter woul d be through the
postal system Until he released it, the letter remained Bolin's
possessi on.

B. Pretrial Detainees Retain D mnished Fourth Anmendnent
Constitutional Rights.

Appel | ant recogni zes that the seizurew || still be uphel d unl ess
this Court agrees that he retai ned sone expectation of privacyinhis
property within his jail cell which is cognizable under the Fourth
Amendnent, United States Constitutionand Articlel, section 12, of the
Florida Constitution. The Second District agreed wwth the State's

contentionthat Hudsonv. Palner, 468 U. S. 517 (1984) controlledthis

question and concl uded that the trial judge erroneously relied upon

McCoy v. State, 639 So. 2d 163 (Fl a. 1st DCA 1994) (fi ndi ng Hudson rul e

i napplicable to pretrial detainees). 693 So. 2d at 585.

| n Hudson v. Pal ner, a state prisoner had personal propertyinhis
cell seized and destroyed by a correctional officer. The prisoner
filed a8 1983 acti on agai nst the of ficer all egi ng a Fourth Amendnent
vi ol ati on and seeki ng noney damages. The Court held that a state
pri soner, because of his status, has neither aright toprivacyinhis
cell nor constitutional protection agai nst unreasonabl e sei zures of his

personal property. Although the prisoner's constitutional claim
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fail ed, he had a neani ngful renedy for his | oss under state | awbecause
he could file a tort claimagainst the officer.

At bar, Bolin was not a convicted state prisoner, but a county
jail inmate being held for trial. The search of his cell was not
carried out by detention personnel, but by the officers who were in
charge of the crimnal investigation. The seizure of his personal
property was notivated by the desire to find incrimnating evidence
that would bolster the State's case at trial. Adm ni strative
procedures were disregarded in the seizure. These are entirely
di fferent circunmstances fromthose i n Hudson and enbody several bases
on which other courts have distinguished the Fourth Amendnment issue.

When the United States Suprene Court has not addressed a
particul ar search and sei zure i ssue, Florida courts should rely upon

t heir own casel awprecedents. Socav. State, 673 So. 2d 24, 27 (Fla.),

cert.denied, 519 U S. 910 (1996); State v. Cross, 487 So. 2d 1056

(Fla.), cert.dism ssed, 479 U. S. 805 (1986). Sincethe circunstances

of the case at bar are materially different fromthose of Hudson, this
Court should not try to extend its holding. The search and sei zure
i ssue shoul d be deci ded on Fl ori da precedent and per suasi ve deci si ons
fromother jurisdictions involving jail inmates awaiting trial.

The prior Florida precedent is McCoy v. State, 639 So. 2d 163

(Fla. 1st DCA 1994). Al though the Second District's opinioninBolin

criticized McCoy because "there i s nothinginHudson that woul d support
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the First District's determ nation that Hudson does not apply to
pretrial detainees" (693 So. 2d at 585), it is also true that the
Hudson court did not "state that its holding applied to pretrial
det ai nees as well as convicted i nmates". MCoy, 639 So. 2d at 165.
The McCoy court alsofoundit significant that the Court releasedits

opinioninBlockv. Rutherford, 468 U. S. 576 (1984) on t he sane day as

Hudson. Since Bl ock examnedinpart theright of pretrial detainees
t o observe shakedown searches of their cells, it woul d have been easy
for the Court to sinply deny any Fourth Anendnent standing to pretri al
detainees as it did to convicted prisoners in Hudson. However, the
Bl ock court actual | y enpl oyed t he usual bal anci ng t est to concl ude t hat
institutional security concerns demand that the sound di scretion of
institutional authorities (rather thanthe courts) should "reconcile
conflicting clains affecting the security of the institution, the
wel fare of the prison staff, and the property rights of the detai nees”.

468 U. S. at 591 (quoting fromBell v. WIfish, 441 U S. 520 at 557,

n. 38 (1979).

On this anal ysis, the McCoy court concl uded t hat "i n Hudson, the
Court did not intend to deprive pretrial detainees of all Fourth
Amendnent protections”". 639 So. 2d at 165. |Indeed, shortly after

Hudson, the Court held in Wnston v. Lee, 470 U. S. 753 (1985) that a

pretrial detainee's Fourth Arendnent right inthe privacy of his person

out wei ghed t he prosecution's need for additi onal evidence of acrine
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whi ch coul d onl y be obt ai ned by surgically renoving a bullet fromthe
accused's chest. As an i ndependent rationale, the McCoy court al so
concl uded that Hudson was inapplicable to searches conducted for
i nvestigative purposes by the prosecution as opposed to searches
conducted by detention personnel pursuant to legitimte needs of
institutional security.

O her jurisdictions which have consi dered thi s i ssue seemto draw
the same |ine between searches of pretrial detai nees notivated by
institutional security concerns and those notivated by the
prosecution's desire to obtain evidence to be used at the defendant's

trial. InUnited States v. Cohen, 796 F. 2d 20 (2d Gir.), cert. deni ed,

479 U. S. 854 (1986) and 479 U. S. 1055 (1987), the court consi deredthe
warrantl ess search of a pretrial detainee's papers conducted by a
corrections officer, but directed by an Assistant United States
Attorney. Based oninformation gained fromthis warrantl ess search, a
warrant aut hori zi ng sei zure of "all witten non-1legal material s" from
t he defendant' s cel | was i ssued and served. The trial court suppressed
sone but not all of the papers seized. It declined to declare the
search unl awful on Fourth Amendment grounds.

On appeal , the governnent rel i ed upon Hudson and urged t he court
to hold that the fruits of a search conducted in a cell (whether

occupi ed by a convicted prisoner or a pretrial detainee) may not be
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suppressed on constitutional grounds. The Second Circuit, however,
di sti ngui shed Hudson saying that the Court

di d not contenpl ate a cell searchintended solely

to bol ster the prosecution's case agai nst a pre-

trial detainee awaiting his day in court....
796 F. 2d at 23. The Cohen court held that the validity of the search
coul d be chal | enged because it was i nsti gated by "non-prisonofficials
for non-institutional security related reasons”". 796 F. 2d at 24. The
trial court'srefusal to suppress all of the evidence sei zed on Fourth

Amendnent grounds was reversed.

More recently, in State v. Jackson, 321 N.J. Super. 365, 729 A

2d 55 (1999), the court reviewed cases involving this issue from
several jurisdictions. The Jackson court noted that deci sions where
the warrantl ess search and seizure of evidence fromthe cells of

pretrial detainees was uphel d! involved searches related to jail

security. Were the notivation for the search was obt ai ni ng evi dence
to be used at trial, the decisions held that the residual Fourth
Anmendnent rights of the pretrial detai nees were viol ated?. Because the
search and sei zure of Jackson's correspondence and docunents was

noti vat ed by t he prosecution's desiretorebut his alibi defense, the

1Peopl e v. Phillips, 219 Mch. App. 159, 555 N.W 2d 742 (1996),
and State v. Martin, 322 N.C. 229, 367 S.E. 2d 618 (1998).

These cases were (inadditionto Cohen): United States v. Santos,
961 F. Supp. 71 (S.D.N. Y. 1997); McCoy, supra; Lowe v. State, 203 Ga.
App. 277, 416 S.E. 2d 750 (1992); and State v. Neely, 236 Neb. 527, 462
N.W 2d 105 (1990).
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routi ne general search wherethe materi al was sei zed was deened nerel y
apretext. None of thematerial seizedviolatedjail regulations. The
court, in suppressing the evidence, wote:

He [Jackson] has been indicted but not vyet

convicted. At this juncture, heis cloakedwth

t he presunption of i nnocence. Wil e that cl oak

may not shield him or his property from the

prying eyes of his jailers in their efforts to

mai ntaininstitutional security, it wll insulate

hi mfromsurreptitious attenpts of the prosecutor

to obtain evidence w thout the benefit of a

war r ant .
729 A. 2d at 63.

At bar, the circunstances aresimlar. Captain Terry and Cor por al
Baker were responsi bl e for theinvestigation of the hom cides Bolin was
charged with (SR98, 133). They were in a di fferent departnent of the
Sheriff's Ofice than the Detention Bureau which is responsi ble for
running thejail. (SR112) Corporal Baker testifiedthat when Captain
Terry seizedtheletter fromBolin's cell, he (Baker) was hopeful that
it contai ned evidence for their investigation (SRL36). Captain Terry
stated that the "adm ssions”" inthe |l etter added "significant inforna-
tion to ny investigation" (SRL07-08).

Captain Terry further testifiedthat jail inmates are permtted
to keepaboxwthletters andlegal materials intheir cell (SRL09).
These materials my be searched at any time for security reasons

(SR109). Lieutenant Rivers of the Detention D visionof the Sheriff's

Oficetestifiedthat Bolin's box of papers was searched daily during
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shakedowns (SR117-19). However, the contents were not read; these
searches were strictly for contraband (SR126). Captain Terry conceded
t hat thi s was not what he and Baker wer e doi ng when t hey sei zed Bolin's
letter and the contents of the box in his cell (SR121). WNbreover, he
and Baker did not followthe adm nistrative procedures applicableto
jail inmate property when an i nmat e escapes or ot herw se abandons hi s
property before seizing Bolin's papers (SR110-11).

I n short, the search and sei zure of Bolin's papers fromhis cell
was carried out by investigativerather thanjail personnel and was not
related to institutional security. If this Court follows this
di stinction, made by McCoy and t he cases fromot her jurisdictions, the
trial court's ruling suppressing the letter was correct. Bolin's
conviction nust be reversed because the wai ver of spousal inmunity
depended upon | anguage contained in the letter.

C. Seizure of the Letter Violated Bolin's Constitutional Ri ght
t o Counsel .

The trial judge ruled that the seizure of Bolin's letter
al soviolated his constitutional right tocounsel. The court reasoned:

| think that had -- had he still been there when
Captain Terry went toinvestigate the suicideand
Captain Terry found it necessary to speak with
hi mregardi ng his investigation of the suicide
and M. Bolin had beenin the process of tal king
to Captain Terry about the suicide had [sic]
adm tted or made sone incrimnating statenments
about the homcide. |[|'msure everybody would
agree that the statenent would not be used in
[ight of the fact that [Bolin] was at that tine
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represented by the Public Defender and Captain
Terry knew t hat.

( SR155- 56) . In short, the court drew an anal ogy between ora
gquestioni ng of an accused represent ed by counsel and sei zure of that
suspect's written conmuni cati ons. Onthe State' s appeal, the Second
District reversedthisrulingwththe cooment that "the | etter does
not contain any attorney-client i nformati on whichwouldinplicatethe
Si xth Arendnent". 693 So. 2d at 585.

First, the Si xth Anendnent and t he correspondi ng provi si ons of the
Florida Constitution, Article |, sections 9 and 16 cover nore than

attorney-client communi cations. In Traylor v. State, 596 So. 2d 957

(Fla. 1992), the court discussed at length the parameters of the
Florida constitutional rights against self-incrimnation and to
counsel, witing:

Once the right to counsel has attached and a

| awyer has been requested or retai ned, the State

may not initiate any crucial confrontationwth

t he def endant on that charge in the absence of

counsel throughout the period of prosecution,

al t hough the defendant is free to initiate a

confrontation with police at any tinme on any

subject in the absence of counsel.
596 So. 2d at 968. Applying this holding to the facts at bar, it is
evident that the State (through Captain Terry and Corporal Baker)
initiatedthe perusal of Bolin'slettersinthe absence of his counsel.
The nore difficult question is whether this conduct anmounts to a

"crucial confrontation with the defendant".
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Wil e custodial interrogation of the defendant is clearly a
"crucial confrontation", this Court has recognized that other

ci rcunstances alsoqualify. InPeoplesv. State, 612 So. 2d 555 (Fl a.

1992), t he def endant had r et ai ned counsel and was rel eased on bail. A
co-def endant agreed to hel p the police by maki ng tel ephone calls tothe
def endant and al | owi ng t ape recordi ngs t o be nmade of t he conversati ons.
The Peoples court stated:

Because t he phone recordi ngs coul d significantly

af f ect the out cone of the prosecution, the taping

constituted a cruci al encounter between State and

accused wher eby the State knowi ngly circunmvent ed

the accused's right to have counsel present to

act as a "nedi unt between hi nself and t he St ate.
612 So. 2d at 556.

At bar, Bolin did not make any oral statenents, nor was he even
present when the investigating detectivesrifledthroughhis witings.
However, witten statenents shoul d al so pass t hrough t he "nedi unt' of
counsel unless the accused initiates the presentation.?

Turning to the federal constitutional provision, the core of a
Si xt h Amendnent violationisinterceptionof statenents (whether direct

or surreptitious) while an accused is represented by counsel. The

Uni ted States Suprene Court wote in Maine v. Moulton, 474 U. S. 159,

176 (1985):

SHad Bolin actually mailed the letter to Captain Terry, he would
have initiated the witten conmunicati on.
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the Si xth Amendnent i s not viol at ed whenever by
luck or happenstance - the State obtains
incrimnating statenents fromthe accused after
the right to counsel has attached. However,
knowi ng exploitation by the State of an
opportunity to confront the accused w thout
counsel being present is as nuch a breach of the
State's obligationnot tocircunvent theright to
assistance of counsel as is the intentional
creation of such an opportunity.

At bar, Bolin's attenpted suicide resulted in a "know ng
exploitation by the State" because Captain Terry and Cor poral Baker
used t he opportunity to seize and read Bolin's private letters. This
was sinply a fishing expedition while Bolin was in the hospital.

In State v. Warner, 150 Ariz. 123, 722 P. 2d 291 (1986), jail

personnel seized a pretrial detainee's personal papers fromhis jail
cell and turned themover to the prosecution. The WArner court began
by assum ng that there was no Fourth Anendnment violation in the
sei zure; but then posed t he questi on of what use coul d be made of the
sei zed docunents at trial. The court observed that the accused' s ri ght
to counsel includes the right to privacy and confidentiality in
comuni cations with his attorney. Wienthe Statelater undermnedthis
privacy and confidentiality by seizingthe accused' s personal papers
whi ch included work product of defense counsel, a constitutional
vi ol ati on occurred. Accordingly, none of the seized material coul d be
used at trial and t he Warner court remanded t he case for an evi denti ary
hearing to determ ne prejudi ce. The court stated that the State would
have the burden to prove that "no evidence introduced at trial was
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tainted by the invasion[of the attorney-client relationship]". 722P.
2d at 296.

Al though Bolin's letters contained no "work product of defense
counsel " it is not clear fromthe record whet her t he box contai ning his
personal effects al so contained papersrelatingtotrial preparation.
| f so, under the Warner hol di ng, none of the seized material including
the letter to Captain Terry would be adm ssible at trial.

Accordingly, this Court should nowagreewiththetrial judgethat
the seizure of Bolin's papers violated his constitutional right to
counsel. Alternatively, this Court coul d order an evi denti ary hearing
to determ ne whether the seized box of Bolin's effects included any
trial preparation material.

D. Trial Judge's Ruling Entitled to Presunption of Correctness.

Finally, this Court shoul d recogni ze that the Second Di strict did

not give proper deference to the trial judge's ruling that the

warrant | ess seizure of theletter was i nproper. InCasov. State, 524
So. 2d 422 (Fla. 1988), this Court wote:
A conclusion or decision of atrial court wll
general |y be affirned, even when based on erron-
eous reasoning, if the evidence or an alternative
t heory supports it.
524 So. 2d at 424.
At bar, thetrial judge' s findingthat Bolin's property was sei zed

wi t hout probabl e cause to believe it contained contraband or evi dence
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of a crine was supported by conpet ent substantial evidence. The ruling

suppressing the letter should have been affirned.

| SSUE |1
THE TRI AL JUDGE ERRED BY RULI NG THAT
BOLI N S LETTER TO CAPTAI N TERRY ACTED
AS A WAl VER OF THE SPOUSAL PRI VI LECE.
In Bolin's appeal of his conviction for the nurder of Natalie
Hol | ey, this Court reversed, hol di ng t hat def ense counsel did not waive
t he spousal privilege by taking Cheryl Coby's deposition. Bolin v.
State, 642 So. 2d 540 (Fla. 1994); (V1, R38-44). The opi nion not ed t hat
"Bolin and his attorneys tried to naintain the spousal privilege at
every step of the proceedi ngs". 642 So. 2d at 541. This Court sinply
remanded the case for a new trial.
It was not until the appeal of Bolin's convictionintheinstant
case that this Court discussed the State's alternative theory for

wai ver of Bolin's spousal privilege. Inthat opinion, Bolinyv. State,

650 So. 2d 21 (Fla. 1995), this Court indicated that the contents of
theletter addressedto Captain Terry and sei zed at thetinme of Bolin's
attenpted suicide mght establish waiver of the spousal privilege.
Specifically, this Court described the i ssue as "whether the circum
stances surrounding the letter and the content of the letter
denonstrate that this defendant voluntarily consented to |aw

enforcenent of ficers tal king with his spouse about her know edge of his
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all eged crimnal activities" 650 So. 2d at 24. Notingthat therecord
was insufficient for the appellate court to decide this issue, the
opiniondirectedthetrial judge onremandto determ ne whet her or not
t he spousal privil ege was wai ved by the |l etter before conducti ng a new
trial. 650 So. 2d at 24.

|. d rcunstances Surrounding the Letter.

A Lack of Voluntary Delivery.

Inlssuel, supra, Appellant argues that theletter wasillegally
seized fromhis jail cell. If heis correct, this Court need go no
further since any wai ver containedintheletter woul d be suppressed.
However, evenif theletter was properly sei zed, the circunstances show
that Bolin did not voluntarily consent to delivery of the letter.
Therefore, any waiver contained in the letter was al so i nvoluntary.

As devel opedinthe pretrial hearings, the facts showed t hat the
letter was found in Bolin's jail cell after he had been renoved for
medi cal treatnent. It was addressedto "Capt:" [sic] Gary G Terry and
had the Hill sborough County Sheriff's Ofice mailing address (V2,
R316). A first class postage stanp was affixed in the upper right
corner (V2, R316; X, T794). Counsel argued that these facts showed
that Bolincontenplatedthat theletter woul d be deliveredthroughthe
postal systemif he decidedtoreleaseit. Until Bolingavetheletter

to jail personnel or died, it remained his personal property.
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There is anpl e l egal authority to support this position. In State

v. Stewartson, 443 So. 2d 1074 (Fl a. 5t h DCA 1984) t he def endant w ot e
and addressed a letter to her husband just before she attenpted to
commt suicide. The letter contained adm ssions to crinmes and was
sei zed by a police of ficer who i nvesti gated the attenpted suici de and
foundit inthe home. The Fifth District heldthat the contents of the
| etter were covered by the spousal privilege in spite of the police
i nterception because the |l etter was conposed and recei ved during the

marri age. 4

As applied to the case at bar, Stewartson i ndicates that police
i nterception of a suicide note cannot erase any privil ege belongingto
the witer when the witer survives the suicide attenpt. Therefore,
Bol i n shoul d have retained his right to possession of theletter and
choi ce of whether tomail it to Captain Terry after he recovered from
his attenpted suicide.
This Court should al so recogni ze that the "mail box rule"” is
applied to i nmates who send | egal docunents for filing in Florida

courts. InHaagv. State, 591 So. 2d 614 (Fl a. 1992), this Court held

that a prisoner's pro se notion was deened filed at the tinme that he
gave it to prison officials for mailing. The Haag court noted that

outgoing inmate nmail is | ogged when received by prison authorities.

“Had t he suici de been successful, the court suggests that the
privil ege woul d not apply. See, Truelschv. Northwestern Mutual Life
| nsurance Conpany, 186 Ws. 239, 202 N.W 352 (1925).

60



Bolin's letter to Captain Terry was never |ogged by the jail;
accordingly it was not released by Bolin under the appropriate
procedures for inmates. If therewas awaiver intheletter, it cannot
be voluntary i n absence of voluntary delivery of the letter by Bolin
under established procedures.

B. Prior Events Showthat Bolin Did Not I ntend to Wai ve
Hi s Spousal Privil ege.

Fromthe tine of Bolin's indictnment for this hom cide, on August
1, 1990, he was aware that his ex-w fe, Cheryl Coby, providedvirtually
all of the incrimnating evidence against him He knew that Cheryl
Coby was cooperating with |l awenforcenent and coul d expect that she had
al ready di scl osed everything rel evant tothe Holl ey murder. Bolin al so
had attended his ex-w fe's depositionto perpetuatetestinony heldin
January 1991. He was present at the noti on hearing of March 22, 1991,
where the trial court rul ed that defense counsel had waived Bolin's
spousal privilege by questioning Coby about nmarital comrunications
during the di scovery deposition. 642 So. 2d at 541. Based upon this
ruling, Appellant filed his own "Mdtion to D scharge Counsel " aski ng
the court to discharge histrial |awers for being soineffectiveasto
wai ve his spousal privilege without his consent. (PR1386-7).

It was agai nst this background that Bolin began planning his
sui cide. As the prosecutor pointed out, there were nunerous |letters
fromBolintohis famly nmenbers which were seized at the sane tine as
theletter to Captain Terry (V11, T850-853). These were all basically
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goodbye letters, witten over a period of tinme, which explained his
reasons for choosing suicide (T850). At the sane February 23, 1998
hearing, Captain (nowMajor) Terry testified that two or three weeks
prior toBolin's June 22, 1991 attenpted sui ci de, he recei ved word t hat
Bolinwanted total k to hi m(V1l, T790-92). This interviewnever took
pl ace because the Public Defender's Oficewas notified of the proposed
interviewand Bolin's attorneys subsequently persuaded hi mnot total k
with Captain Terry (V11, T791).

Def ense counsel argued that totality of the circunstances
preceding the suicide letter showed that Bolin believed that his
spousal privilege had al ready been wai ved -- indeed the trial judge's
ruling ensured that marital comuni cations would be admtted into
evi dence at his then-upcomng trial (V1, RL108, 176-7; V11, T842-43).
Under these circunstances, who woul d consider the need to protect a
privilege that had al ready been | ost according to the trial court's

ruling (V1, R108, 176-7; V11, T842-43). Analogizing to Harrison v.

United States, 392 U. S. 219 (1968), defense counsel argued that any

wai ver woul dn't be vol untary because it was i nduced by an erroneous
ruling of the court (V1, R177-8; V11, T844-45).

There is Fl ori da casel awto support this position. In Zeigler v.
State, 471 So. 2d 172 (Fl a. 1st DCA 1985), the trial judge rul ed t hat
t he defendant' s statenent to a police officer had not beenillegally

obt ai ned. When t he defendant went totrial, hetestifiedinaneffort
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to expl ain his confession. Subsequently, the First District heldthat
the inculpatory statenents should be suppressed. The remai ni ng
guestion was whether the State could introduce Zeigler's prior
testinmony if a second trial were held.

The majority of the First District panel held that it woul d be
unfair toallowthe State to utilize Zeigler's prior testinony. The
court determ ned that the defendant' s trial testinony was essentially
"fruit of the poisonous tree" because it was i nduced by incul patory

statenents il legally obtained by the police. See al so, Hawt horne v.

State, 408 So. 2d 801 (Fl a. 1st DCA 1982) (defendant's testinony in
first trial inadm ssible as inpeachnment in second trial because
testi nony had been induced by State's illegal action).

As appliedtothe case at bar, these deci si ons suggest that when
a defendant' s course of actionis influenced by an erroneous ruling of
thetrial judge (failureto suppressincul patory statenents in Zeigler
and Hawt hor ne; rul i ng t hat spousal comuni cations privil ege had been
wai ved by taking deposition at bar), the defendant should not be
unfairly prejudi ced by operatinginaccordwththe erroneous ruling.
Bolin knewthat his ex-wife had told the police confidential marital
comuni cati ons and t hat they woul d be adm tted at his upcomng trial.
Witing to the |l ead investigator that he would have to direct any

further questions about Bolin's crimnal activity to Cheryl Coby is
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only an acknow edgnent of what the i nvesti gator had al ready been doi ng

with the trial court's approval.

1. CONTENT OF THE LETTER

As notedinthis Court's opinionreversing Appel l ant's convi ction,
the prior record didnot containtheletter i nquestion. 650 So. 2d at
24, fn. 4. For that reason, this Court expressed no opinion on
"whet her the letter constituted avoluntary consent”. 650 So. 2d at 24.
In the current record on appeal, Bolin's letter to Captain Terry
appears as Defense Exhibit #1 in volunme |1, pages R352-57.

There i s no doubt that Bolin expectedto be dead by the ti ne that
Captain Terry receivedthisletter. The first paragraph requests that
Appel lant's property at the jail be sent to "Susie" (V2, R352). The
second begi ns, "Now about checking out like this. Sorry! But | feel
that it's best this way" (V2, R352). The body of the |l etter concl udes,
"Good luck and see you in the next world" (V2, R357).

The mai n t henme of the |l etter concerns what Bol i n m ght have sai d
to Captain Terry if they had tal ked two or three weeks earlier. He
wites that other than the hom cides for which he had been i ndi ct ed,
there were only two nore that he knew about (V2, R353). Evidently

referring to a prior conversation between them Bolin reports an
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incident in Mam where he picked up a | oad® whi ch i ncl uded two dead
bodi es (V2, R353-4). Bolinsays hewas toldthat the tw dead nen were
"cops" and he tells Captain Terry where the bodi es were dunped (V2,
R353-56) .

The postscript to the letter is where the alleged waiver of

spousal privilege occurs. It reads in part:

P.S. These weretheonly fiveinthe [S]tate of

Fla. that | knowanythi ng about. If there's ever

anyt hi ng el se that youreal ly want to know about

then you' Il haft [sic] to ask Cheryl Jo. Because

she knew j ust about everything that [I] was ever

apart of. ... and she knewabout all 3 of these

hom ci des which I'm charged w th.
(V2, R357). The remai nder of the postscript basically suggests that
"sooner or later the truth will cone out about her [Cheryl]" (V2,
R357) .

Anal yzi ng t he | anguage of Bolin's purported consent for Captain
Terry tointerviewhis ex-wife, "you'll haft to" is not | anguage of
vol untary consent. An axi omof statutory constructionis that | anguage
shoul d be given "its plain and ordi nary neani ng". See, e.g. G eenv.
State, 604 So. 2d 471 (Fla. 1992). The sane principle should apply
when construing the nmeaning of any witing. A dictionary can be

consultedtodetermne awrd' s "plainandordinary neaning”. 1d., 604

So. 2d at 473.

> Bolin was enployed as a truck driver.
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Bolin"switing"haft to" is clearly aphoneticrenditionof "have
to". "You'll" indicates a future event. One of the neanings |isted
for "have" in Webster's Il New Col |l ege Dictionary (1999) is "To be
obliged to: MUST | have to | eave now'. Bolin is saying that Captain
Terry nust ask Cheryl if he wants answers to any questi ons because
Bolin won't be around to answer them

Sayi ng that Captain Terry nust ask Cheryl is vastly different than
inviting himtotalk to her. And, it nust be renenbered t hat Captain
Terry had al ready questi oned Cheryl Coby extensively without Bolin's
consent. |ndeed he conpl ains inthe sane postscript, "you all used her
to set nme up” (V2, R357). The |l anguage "you'll haft to ask Cheryl Jo"
together with the context of theletter should not beinterpreted as a
vol untary consent or waiver.

Thi s situation shoul d be contrasted wi th what occurredin the case

(cited by this Court inBolinll) of Shell v. State, 554 So. 2d 887

(Mss. 1989), rev'din part on other grounds, 498 U.S. 1 (1990). 1In
Shell, the court found wai ver of the spousal privilege based on the
defendant's statenment to the sheriff during questioning to "ask his
wifeif he[the sheriff] didn't believe his story”. 554 So. 2d at 889.
Clearly, Shell expected hiswifetocorroborate his alibi rather than
i npeach him Bolin, on the other hand, could not expect anything

favorabl e fromfurther questioning of Cheryl Coby. The only reason for
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Captain Terry to ask Cheryl Coby anything is because Bolin hinself
woul d be unavail abl e (dead) and coul dn't answer questi ons.

Def ense counsel also argued below that if the letter was
interpreted as a wai ver, it was a wai ver that was contingent onBolin's
deat h (V12, T1129-31). This is perhaps another way of | ooking at it;
when Bolin survived, Captain Terry was no | onger "conpel |l ed" to ask
Cheryl, he couldjust as well ask Bolin hinself. Bolin'srecovery from
hi s sui ci de attenpt neant that an essential condition precedent to any

consent was unsati sfi ed.

111, THE TRIAL COURT' S RULI NG

The trial judge rul ed that the | anguage of the |l etter established

a voluntary wai ver of the spousal privilege. Quoting fromthe tri al
court's ruling:

| hope I'"mreading this Suprenme Court opinion

right, that they indicate that the waiver

contained in the letter, which inthis Court's

opi nion was clearly prospective, was voluntary.

"1l rule that it was voluntary but prospective

onlyinits tone, had the |l egal effect of acting

or operating retroactively. | hope |' mreading

it right.
(Vv1i, T894). By prospective, the judge neant that Bolin's letter
referred only toafutureinterviewthat Captain Terry m ght conduct
wi t h Cheryl Coby, rather than his past questioni ng of her (V13, T890,
893). The judge recogni zed that Captain Terry never acted on the
pur ported wai ver; he di d not question Coby further after theletter was
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sei zed (V13, T862, 871, 878). The questi on was whet her t he al | eged wai ver
coul d operate retroactively to nake adm ssible all of the previous
mar i tal comuni cati ons whi ch Cheryl Coby had di sclosed to the State
(Vv13, T1161,1889). The prosecutor urged the judge not to "try to
second- guess t he Suprene Court"” and argued that this Court nmust have
al ready det erm ned t hat any consent woul d operate retroactivel y® (V11,
T1878-79). The court ruledinaccordw ththe prosecutor's contention
(V13, T894) .
At a later hearing, the trial judge clarified:

the first letter anmounts to a waiver of the

spousal immunity privilege, subsequent |y

withdrawn. It's a close question, but it opens

a window, and the State can handle that

accordi ngly.
(V11,T919). Therulingthat Bolinw thdrewhis consent was based upon
def ense counsel ' s reassertion of the spousal privilege prior toBolin's
first trial. It inspired Appellant tofile his "Mtionfor Rehearing
of Motionin Limne- Spousal Privilege" (V3, R468-71) whi ch asserted
t hat a wai ver of privil ege may be wi t hdrawn as | ong as the privil eged
informationis not disclosedduringthe periodwherethe waiver was in

effect. After hearing argunent and considering caselaw, the trial

j udge deni ed rehearing. (V12, T1065)

¢ Defense counsel's positionwas "the Suprene Court is essentially
saying they are not a fact-finding body and they put some general
principles of lawout [into] which | believe we're trying to read a
remar kabl e amount of know edge we don't have" (V13, T887).
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V. 1EFEBOINSLETTER DID ACT AS AWAIVER, I T SHOULD NOT BE
APPLI ED RETROACTI VELY.

Before reachingtheretroactivity question, one footnoteinthis
Court's Bolin Il opinion bears exam nation. Ehrhardt's Florida
Evidence is cited for the proposition that waiver requires only
vol untary consent, not know ng consent. 650 So. 2d at 24, n.3. The
reason for this is, as Professor Wgnore expl ai ned:

A privileged person would sel dom be found to
waive, if his intention not to abandon could
al one control the situation. Thereis always the
obj ective consideration that when his conduct
touches a certain point of disclosure, fairness
requires that his privilege shall cease whet her
he intended that result or not.

In re G and Jury Investigation, 604 F. 2d 672, 675 (D.C. Gr. 1979)

gquoting 8 Wgnore, Evidence 82327 (MNaughton rev. 1961).

The touchstone therefore is fairness, bothin whether awaiver has
occurred and whether the privilege may | ater be reasserted. One type
of analysis used by courts in determning this question is the

sword/ shield principle. For exanple, in Hoyas v. State, 456 So. 2d

1225 (Fla. 3d DCA 1984) (cited in Bolin Il, 650 So. 2d at 24), the
attorney-client privilege was hel dwai ved whenthe client testified at
trial to a portion of his private comrunications with his forner
attorney. The trial judge ruled that this self-serving testinony

opened t he door for the State to conpel the fornmer attorney totestify
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as arebuttal witnesstoincrimnatingportions of the attorney-client
conmmuni cati ons.
I napprovingthetrial court'sruling, the Third Di strict agreed
w th casel aw stating
the privilege was intended as a shield, not a
sword. Consequently, a party may not insi st upon
the protection of the privilege for damagi ng
conmruni cati ons whil e di scl osi ng ot her sel ected
communi cati ons because they are self-serving.
[Ctations omtted]. 456 So. 2d at 1229. The court concl uded:
"Appel | ant' s sel f-servi ng statenent was gi ven under ci rcunst ances whi ch
required wai ver of the attorney-client privilege in order to all ow
cross-exam nation, rebuttal and i npeachnent of appell ant's testi nony,
in the interest of fairness". 456 So. 2d at 1229.
By contrast, at bar Bolin never disclosed any portion of the
spousal conmuni cati ons. He did not seek to use privileged

conversations to his own benefit; in short, he always enpl oyed the

marital comrunications privilege as a shield rather than a sword.

In Sykes v. St. Andrews School, 619 So. 2d 467 (Fla. 4th DCA
1993), the psychotherapist/patient privilege was in issue. The
plaintiffs originally sought damages for enotional distress to the
nmot her in addition to damages for injuries tothe daughter. However,
the nother |ater abandoned this <claim and asserted the
psychot her api st/ patient privil ege. Nonet hel ess, the trial court

ordered di scovery of recordsrelatingtothe nother's nental condition.
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On appeal, the Fourth District wote:

Petitioner initially placed her nental and

enotional conditioninissue by seeki ng danages

for her own enoti onal distress. |n doingso, she

activated the waiver provisions of both the

statute and the rule. The issue is whether such

a waiver is irrevocable.
619 So. 2d at 469. The court went on to state that one purpose of
wai ver provisions is "to prevent a party fromusing the privilege as
both a sword and a shield". 1d. Because the petitioner abandoned any
cl ai mfor enotional stress, the court determ ned t hat she "has dropped
the sword". 1d. Accordingly, the shieldof the privil ege was restored
(wai ver was revokabl e) because the defense had not been prejudiced.

SSmlarly, evenif Bolin'sletter to Captain Terry coul d be vi ewed

as a wai ver of the marital communications privilege, thereis noreason
to hold that the waiver was irrevocable. The State took no action
based upon t he purported wai ver; consequently they cannot have been
prej udi ced when Bolinreasserted his privilegeprior totrial. Evenif
Bol i n dropped his shield for afewweeks, he never rai sed a sword and
shoul d therefore be permtted to recover his shield.”’

As previously shown, the content and circunstances of Bolin's

suicide letter were not before this Court in the prior appeal. This

” See also, Inre State v. Schm dt, 474 So. 2d 899 (Fla. 5th DCA
1985) (Cdient did not waive attorney/client privilege by
m sunder st anding at deposition; |awer's conduct "particularly
appropri ate" because client not "attenptingtousethe privilege as a
sword"). 474 So. 2d at 902, n.l1l.
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Court did not direct the trial judge in the way that the prosecutor
contended; theopinioninBolinll merely acknow edges that a privil ege
may be wai ved by a letter and that a wai ver need not be know ng, only
voluntary. It was certainlywthinthetrial court's scope to decide
the extent to which any wai ver woul d reach.

Fl ori da casel aw recogni zes that a wai ver "does not occur until
t her e has been an actual di scl osure of the confidential comruni cati on".

Eastern Air Linesv. CGellert, 431 So. 2d 329, 332 (Fla. 3d DCA 1983);

Pal m Beach County School Board v. Morrison, 621 So. 2d 464 (Fla. 4th

DCA 1993); Truly Nolen Extermi nating, Inc. v. Thomasson, 554 So. 2d 5

(Fla. 3d DCA 1989), rev. dism, 558 So. 2d 20 (Fla. 1990). Wen a
def endant consented to al |l owhi s conmuni cati ons wi t h psychot her api sts
to be disclosed to his probation officer, he could not | ater quash a
subpoena of his nental health records or bar deposition of the
professionals who later treated him pursuant to the "Deferred

Prosecuti on Agreenent”. Saenz v. Al exander, 584 So. 2d 1061 (Fl a. 1st

DCA 1991). There does not, however, appear to be any Florida authority
whi ch addr esses t he preci se i ssue at bar; actual disclosure of privi-
| eged communications prior to the purported waiver which is
subsequent|ly w t hdrawn before any additional action is taken.

One case was presented to the court by Appellant' s trial counsel,

Driskell v. State, 659 P. 2d 343 (&la. Gim App. 1983). In Driskell,

t he def endant gave hi s treating doctors perm ssionto di scuss his case
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with investigators for the state as well as his own attorney. Three
days later, he revoked this waiver; but not before the doctors had
talked to the prosecution. The doctors then testified as state
W tnesses at trial despite the defendant's reassertion of the
doctor/patient privilege.

The trial court inDriskell ruledthat the doctors couldtestify
only to what "had been di scl osed whil e t he wai ver was in effect". 659
P. 2d at 352. Conversati ons between t he doctors and the i nvesti gati ng
of fi cers which took pl ace either before the wai ver periodor after it
wer e speci fically excluded fromevi dence. The appel | ate court approved
thisrulingandheldthat "it was sufficient for adm ssibility purposes
that the doctors testifiedthe disclosures were made during the period
of the waiver". 659 P. 2d at 352.

I f the hol ding of Driskell were appliedto the case at bar, only
the privil eged comuni cati ons whi ch were di vul ged by Bolin's ex-wifeto
the authorities during the period between Bolin's letter to Captain
Terry and the beginning of his trial would be adm ssible. In fact,
t here was no di scl osure during this period; Captain Terry found no need
tore-interviewCheryl Coby after seizingtheletter fromBolin's jail
cell. Therefore, none of the spousal comruni cati ons shoul d have been
admtted into evidence.

In conclusion, there are several reasons why Bolin's letter

addressed to Captain Terry should not be treated as a wai ver of the
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spousal communi cations privilege. First, Bolin did not voluntarily
deliver theletter for miling. Hswitingto CaptainTerryreflected
the trial court's erroneous ruling that he had al ready wai ved the
husband-wi fe privilege by taking Cheryl Coby's deposition. |[|ndeed,
Bolin' s languageinthe |l etter does not establish consent tointerview
Cheryl Coby; it sinply assunes that his suicide attenpt would be
successful, maki ng Bolin hinself unavail able for aninterview, while
acknow edgi ng that Captain Terry has previously interviewed Coby
ext ensively.

Even if this Court decides that the |letter does operate as a
wai ver, there is no precedent whi ch woul d deemt he wai ver irrevocabl e.
The trial judge correctly found that Bolin revoked his waiver and
attenpted to reassert the privilege before hisinitial trial. Since
not hi ng was di scl osed during the period whilethe waiver was i n effect,
none of the spousal conmunications should have been admtted into
evi dence.

Final Iy, consi derations of fairness direct that any wai ver shoul d
not act retroactively to nake adm ssi bl e Cheryl Coby's prior statenents
to the police. Bolin never tried to use the marital communi cations
privil ege as anyt hing but a shield; thus, his conduct was consi st ent

wi th maintaining the privilege.

ISSUE 111
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THE TRI AL COURT ERRED | N RULI NG THAT
M TOCHONDRI AL DNA EVI DENCE SATI SFI ES
THE ERYE STANDARD FOR ADM SSI BI LI TY
AND PERM TTI NG THE STATE TO | NTRODUCE
STATI STI CAL PROBABI LI TI ES BASED UPON
MI'DNA.

The St at e was successful inseekingapre-trial rulingunder Frye
fromthetrial court that it coul d present evidence of MDNAinBolin's
trial. A single hair had been found on a towel renoved fromthe
victims body. A small fragnment of this hair was sent to the FB
| aboratory, where a ntDNA analysis was perforned on it. In this
anal ysis, mtDNA fromthe hair was conpared to nt DNA obtai ned froma
bl ood sanpl e taken from Boli n.

A hearing on the admssibility of nmtDNA, the results of the
anal ysi s between t he hair and Bol i n's bl ood sanpl e, and the stati sti cal
conput ati ons cal cul ated fromthose results was held on February 4,
1999. The defense urged the trial court to exclude this evidence on
t he basis that neither nt DNA nor the statistical cal cul ati ons based

upon the FBI database net the standard for adm ssibility of novel

scientific evidence under Fryev. United States, 293 F. 1013 (D.C. Gr.

1923) (hereafter referred to as Frye. The trial court ruled that in
both i nstances the Frye standard was net. The State then presented
nt DNA evi dence to the jury.

DNA evi dence i nvol ves two di fferent sci ences. One is nol ecul ar

bi ol ogy, which includes the scientific analysis of the conponents of
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DNA itself and the way it is tested and matched. The other is the
sci ence of population genetics/statistical frequencies that give
meaning to the match. Both are presented to the jury as scientific
evi dence and bot h nust neet the Frye standard of adm ssibility. See,

Fl anagan v. State, 625 So. 2d 827 (Fla. 1993) and Brimv. State, 695

So. 2d 268 (Fla. 1997).

Under Frye, inorder tointroduce expert testinony deduced from
ascientific principleor discovery, the principleor discovery "nust
be sufficiently established to have gai ned general acceptance inthe
particular field in which it belongs." Frye, 293 F. at 1014. In

Ramrez v. State, 651 So. 2d 1164 (Fla. 1995) this Court reaffirnedthe

Frye standard in Florida. It also set forth a four step process for
trial judges to use in applying Frye.

First, thetrial judge nust determ ne whet her such testinony wil |
assi st thejuryinunderstandingthe evidence or determningafact in
I ssue. Second, the trial judge nust decide whether the expert
testinmony is based on a scientific principle or discovery that is
"sufficiently established to have gai ned general acceptance in the
particular field in which it belongs."

Thethirdstepinthe processisfor thetrial judgeto determ ne
whet her a particular witness is qualified as an expert to present
opi ni on testinony on the subject inissue. Fourth, the judge may t hen

all ow the expert to render an opinion on the subject of his or her
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expertise. It isthenuptothejurytodetermnethecredibility of
the expert's opinion, whichit nmay either accept or reject. Ranmrez,
651 So. 2d at 1167 (citations omtted).

It isBolin's positionthat the applicationof the Frye standard
to nt DNA and to t he dat abase and statistical frequency cal cul ati ons
derived fromntDNAtesting renders this evidenceinadm ssible. ntDNA
and the FBI statistical base usedinthis case fall wefully short of
nmeeting therequirenment that ntDNAis sufficiently establishedsoasto
have gai ned general acceptance wthinthe particular fieldinwhichit
bel ongs.

Inthe case at bar, trial counsel produced scientificliterature
and expert testinony which raised serious issues concerning the
sci entific underpi nni ngs of nt DNA and of t he application of statistical
formul as based on the FBI database. Scientific study conducted on
nt DNA si nce t he Frye hearing and Bolin's trial has conpl etely di sproved
the entire scientific basis relied upon by the State's experts to
establish the adm ssibility of ntDNA evidence.

As a prelimnary matter, Bolin is entitled to bring to this
Court's attention contradictory scientific reviews of nt DNAthat have
been publ i shed since the 1999 Frye hearingandtrial. Inreviewngthe
adm ssibility of scientific evidencethis Court has enpl oyed a de novo

standard of reviewas amatter of law. Brimv. State, 695 So. 2d 268,

274 (Fla. 1997) ("This neans that the trial judge's ruling will be

77



reviewed as a matter of law rather than by an abuse-of-discretion
standard . . . The latter standard woul d prohi bit an appel |l ate court
fromconsi dering any scientific material that was not part of thetrial
recordinits determ nation of whether there was general acceptance
withintherelevant scientific community. W findthat the abuse- of -
di scretionstandardisincorrect . . .). Accordingto Ehrhardt, "Under
this standard of review, the appellate court may exam ne scientific
progress and evi dence not considered by the trial court.”™ Charles

Ehrhardt, Florida Evidence, 8702.3, p.570 (1999). In conductingthis

review, this Court "...my exam ne expert testinony, scientific and
|l egal witings, and judicial opinions inmkingits determ nation."”

Hadden v. State, 690 So. 2d 573, 579 (Fla. 1997).
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A. nt DNA has not been sufficiently established so as to have
gai ned general acceptancewithinthe scientific comunity andfailsto
satisfy the evidentiary requirenents.

Two types of DNA are known to be present in the human body.
Nucl ear DNA is found in the nucleus of a cell. Nucl ear DNA has been

found to be adm ssi bl e evidence by this Court in Hayes v. State, 660

So. 2d 257 (Fla. 1995).

The second type of DNA, m DNAis found in | arger concentrations
inthe structures of the cell called mtochondria. It is avery new
branch of DNA science and it's adm ssi bility has not been det erm ned by
an appellate court in this state.

Each t ype of DNA has specific genetic conponents which affect the
physi cal structures of the DNAnol ecul e, howit isinherited, andit's
forensic application. According to state expert John Steward, the
essential genetic conponents of ntDNAdiffer fromnucl ear DNAin three
mai n areas: (1) mDNAisinhereitedsolelymatrilineally; (2) mtDNAis
heteroplasmc in 8% to 10% of the popul ation; and (3) nm DNA has a
mutation rate, the frequency of which is subject to debate. I n
addition to havi ng basic genetic differences fromnuclear DNA the
process by which mDNA is anplified creates a fourth area of
significant difference fromnuclear DNA. Contam nation is a major
concern in both the collection and anplification stages of ntDNA
processi ng because nmt DNA nust be anplified far nore than nucl ear DNA.
(V12, T947-981)
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These four significant features of ntDNA were hi ghly debated
issues within the scientific community at the tinme of trial and
continueto be at the present tine. Therapidity at which scientific
know edge about nt DNA currently changes prohi bits afindi ng under Frye
that mtDNAresearchis "sufficiently established" withinthe scientific
community to which it bel ongs. An exam nation of each of these four
factors denonstrates mDNA' s glaring fail ures as accept abl e evidence in
the crimnal justice systemat this tine.

(1) The lack of consensus in the scientific community on
the issue of exclusive matrilineal inheritance

At thetinmeof Bolin"'strial state expert Stewart testifiedthat
M DNAisinheritedsolely fromthe nother. (V12,T948) This assunption
has cone under attack as further research has indicated that ntDNA
shows signs of paternal influence.
A study conducted by three British scientists and reported in
t he Decenber 1999 issue of Science magazi ne found signs of m xing
bet ween mat ernal and pat ernal nmt DNA, a process cal | ed reconbi nation, in
humans and chi npanzees. (Exhibit 1) Howreconbi nati on coul d occur is
still unknown, for it had been bel i eved t hat t here was no physi cal con-
tact between maternal and paternal ntDNA during the fertilization
process. Scientists who study ntDNA agree that further study is

necessary beforethe British study i s accepted "as i roncl ad evi dence of
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reconbi nation". Accordingtothearticle, reconbination of nt DNAwoul d
trigger a major shake-up in the field of ntDNA research.

These fi ndi ngs, as conment ed upon by | eadi ng geneticistsinthe
article, call intoquestionthe practical and research uses of nt DNA.
Especially affected could be the use of ntDNA to identify human
remai ns. The possibility of reconbinationis on the cutting edge of
nt DNA r esear ch and significant debate remains as toits inplications
for the use of nt DNA

The possibility of reconbinationdirectly contradicts thetesti-
mony of state expert Stewart. The |l ack of consensusinthe scientific
community about the existence of reconbination, the rate of its
occurrence, and the effect of reconbi nati on on the use of nt DNA as a
tool for identification purposes in the forensic arena precludes a
fi ndi ng under Frye t hat nt DNA has been sufficiently established within
the scientific comunity to permt it to be used as an evidentiary
sword by the State.

2. The |l ack of consensus in the scientific comunity on the
i ssue of Heteropl asny

Nucl ear DNA i s honmopl asm ¢, whi ch nmeans t hat t he DNA sequence i s
identical fromtissuetotissuewthinanindividual. |n other words,
a pi ece of nucl ear DNAtaken froma bone will match that taken froma
hair onthe sane individual. mnDNAis heteroplasmc, which neans an

i ndi vi dual ' s nt DNA sequence i s not identical fromtissuetotissue. A
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singl e i ndi vidual nmay possess many different nmt DNA sequences within
their body. Thus, an nt DNA sequence obtai ned fromthe bl ood of an
i ndi vi dual may be di fferent than t he mt DNA sequence obt ai ned fromt he
hair of that same individual. According to state witness Stewart,
het eropl asny i s present in 8%to 10%of the popul ation. (V12,T960) A
single sanple of Bolin's blood was subm tted for nt DNA extraction.
According to Stewart, no evidence of heteroplasny was seen in this
single sanple and in the one test that was perforned on it.

The presence of heteroplasny and its inplications for forensic
exam nation is under nuch debate. Current research suggests that
het eropl asny occursinsignificantly |l arger percentages thantestified
to by Stewart. Critical new research findings on the issue of
heteroplasny in ntDNA were announced at the 10th International
Synposi umon Hurman | dentification hel d on Sept enber 29 t hr ough Cct ober
2, 1999, an conf erence sponsored by t he Pronega Cor porati on. (Exhibit
2, #1-5) 1In each instance newresearch confirned the occurrence of
heteroplasny is significantly greater than previously believed.
Unani nous reconmendati ons for nore accurate testingto determ ne the

presence of heteropl asnmy when conparing sanples was called for.8

8 Speaker abstracts fromthis synposiumreflect five separate
abstract presentations concerning ntDNA heteroplasny. The
presentations were: (1) Jennie C. G over, Mtchell Hol | and, and Mari e-
Gael l e Le Roux, AnInternational Study onthe Detection of Heteropl asny
in Mtochondrial DNA a coll aborative project withthe Arned Forces DNA
| dentification Laboratory and t he Labor atoi re de Geneti que Ml ecul aire

(continued. . .)
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The Cal | oway research group (no.5) exam ned t he | evel and frequen-
cy of heteroplasny across various tissue sanples and age groups.
Sanples from 5 different organs were taken from 43 cadavers.
Hei ght ened neasur es agai nst cont am nati on wer e nade duri ng t he r enoval
of the tissue sanpl es and duri ng each stage of the testing procedure.
Sequenci ng was conduct ed on t he HV1 and HV2 r egi ons (t hose regi ons are
t he nost routinely exam ned in nt DNA anal ysis and the ones usedinthis
case). Instead of the 8%ratio of heteroplasny Stewart sai d exi st ed,
the Cal | oway study found a heteroplasny rate of 51.2% The Cal | oway
abstract notes that heteropl asny was observed at nultiple positions
wi thinasingleindividual and mul tipl e individual s were heteroplasmc

at identical positions. Heteroplasny was observed nore frequently at

8(...continued)

de | ' Hospital de Nantes, Nantes France; (2) Lois Tully, Frederick
Schwartz, and Barbara Levin, Developnent of a Heteroplasmc
Mtochondria DNA Standard Reference Material for Detection of
Het eropl asny and Low Frequency Mitations, National Institute of
St andar ds and Technol ogy, Gaithersburg, MD;, (3) Kazumasa Seki guchi,
Kent ar o Kasai, and Barbara Levi n, Human M t ochondri al DNA Het eropl asm ¢
Variation Anong Thirteen Maternally Related Famly Mnbers,a
col | aborati ve study between the National Institute of Standards and
Technol ogy, Gaithersburg, MD and t he Nati onal Research Institute of
Pol i ce Sci ence, Kashi wa-shi, Chi ba, Japan; (4) Kinberly Nel son, Mark
St oneki ng, and Terry Melton, Mtochondrial DNA Testing: Casework inthe
Private Sector, Heteroplasny and Genetic Diversitywithinthe United
States, a coll aborative study between M totyping Technol ogi es, LLC,
State College, PA, the Mux Plank Institute for Evolutionary
Ant hr opol ogy, Leipzig, Germany, and the Departnent of Biology,
Pennsyl vani a State Uni versity, University Park, PA; and (5) Cassandra
Cal | onay and Rebecca Reynol ds, Characteri zation of Het eropl asny Across
Various Tissue Types and Age G oups, Roche Ml ecul ar Systens. Each
abstract will be referred to by the |ast nane of the first listed
aut hor.
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t he HV1 regi on, consistent wth previously reported hair studies. The
frequency of heteroplasm c point nutations increased with age.

The Groover abstract (no.1) concl uded t hat het eropl asny occurs at
a higher rate than originally inferred and that all humans are
heteropl asm c to sone degree. This finding was consi stent with the
Col | onay research. Despite nmounting evi dence t hat het eropl asny exi sts
in each individual, there are not standards governing the testing
procedures for heteroplasny. Accordingtothe Tully abstract (no. 2),
standards for quality control and to determne the presence of
het eropl asny i n t he nedi cal, forensic, and toxi col ogi cal testing are
still under devel opnent. Heteropl asny presents significant probl ens at
the forensic level and there are few quality control neasures.

Wi |l e heteroplasny i s believedtoexist inall individuals, how
and wher e an i ndi vi dual can be heteroplasm c is not fully understood.
It i s unknown whet her heteroplasmes exist in ntDNA in individual
m tochondria, in different mtochondria in the sane cell, or in
m tochondriafromdifferent cellswithinthe sanetissue accordingto
t he Seki guchi abstract (no. 3).

Het er opl asny becones critical when conpari sons bet ween sanpl es are
made. The FBI currently permts a one base m smatch t o be consi dered
a match and not an exclusion due to the possibility of undetected

het eropl asny. Heteroplasny clearly inpacts on the ability of nt DNA
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testing to accurately determ ne whet her sequences that are conpared
were the sane or different.

The | i kel i hood of het eropl asny rai ses si gnificant questi ons about
theforensictestinginthis case. Wile Stewart opi ned that there was
no evi dence of heteroplasny inthis case, this opinion was not based
upon fact or scientific analysis and Stewart gave no reasons t o support
this conclusion. No specific tests which can often determ ne the
exi stence of heteroplasny ( i ncluding atechnique calledcloning) were
performed. Only one bl ood sanpl e fromBol i nwas anal yzed. No hair or
ot her tissue sanples weretestedto determ neif other nt DNA sequences
were present. A single test on a single sanple could not detect the
presence of heteropl asny.

Accordingto Dr. WIIliamShields, the probl emw th heteropl asny
is that it permts a single individual to have different ntDNA
sequences intheir body. Heteroplasnyis especially problematic wth
attenpts are nade to conpare di fferent types of ti ssues, as was donein
this case wwth a conpari son being nade between a hair and bl ood.

The significantly higher rate of heteroplasny (from50%to 100%
essentially guarantees that ntDNAtesti ng of other tissue sanpl es of
Bol i n woul d produce results whi ch woul d excl ude hi mas t he source of
the hair or cause another individual to be identified as the hair
source. Accordingtothe current research, inthis caseinsufficient

sanpl es were tested to determ ne t he presence of heteropl asny. These
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testing failures are nost likely to have produced a fal se positive
result. Thejurorsinthis case were presented w th evidence t hat was
i naccurate and m sl eadi ng under current testing standards.

New questions are rai sed by the significantly increased occurrence
of heteroplasny in the population and the inpact this will have on
forensic anal ysis i s under debate in the scientific community. The
guesti ons whi ch have ari sen fromt he newresearch on heteropl asny wi | |
only be answered with further research. The continued scientific
debate over this feature of mDNA renders it inadm ssible under Frye.

3. The lack of consensus in the scientific conmunity on the
mut ati onal rate of nt DNA.

Athirddistinct feature of mtDNAis nmutation. Unlike nucl ear DNA
whi ch remai ns constant throughout an individual's lifetinme, ntDNA
mut at es. Mut ation is the process by which nt DNA can change, over
time, wwthinanindividual. Therate of nutationis estimtedto be at
once in every 33 generations. This figureis theresult on only one
study published in 1997 and was acknow edged by Stewart to be the
subj ect of disputeinthe scientific comunity. (V12, T960-961) Stewart
acknow edged that other studies are finding nmuch higher rates of
nmut ati on than that believed to exist by the FBI. (V12, T970) (Exhibit 3)
As Dr. Shieldstestified, thisrateis not onceinevery 33 generations
of life, but onceinevery 33 reproductions of thecell. Mitation can

result in the mDNA in an individual changing over a period of tine.
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The inplications nutation raise in this case are significant
because of the tine gap between when the hair was found and when t he
nt DNA anal ysis was perforned. The hair found on the towel was
recovered in 1986. The testing of Bolin's bl ood and the conpari son
between the nt DNAin the bl ood sanple with the tDNAin the hair did
not occur until 1998- al apse of twel ve years. This twelve year | apse
is nmore than sufficient tinme to have perm tted nunerous nmutati ons of
the M DNA in Bolin's body. There is sinply no way to exclude the
possibility that the nt DNA present in Bolin's bl ood sanpl e i n 1998 was
different than the nt DNA present in his body in 1986.

The continuing scientific debate over nutational rate and its
i npact on forensic testing renders nt DNA i nadm ssi bl e under the Frye
standard because there is not a general acceptance wthin the
scientificcomunityastotherate of nutationandits significancein

forensic testing.
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4. The | ack of consensus in the scientific community as to
acceptable |l evels of contam nation in nt DNA sanpl es.

John Stewart acknow edged t hat contam nati on during the anpli -
fication process is of greater concern with nt DNA t hat nucl ear DNA.
Contam nation, is in fact, a major concern. (V12,T961)

The nmet hod of isolating and nultiplying mDNAis different from
t hat used wi t h nucl ear DNA. nt DNA sequenci ng requi res t he i sol ati on of
and identification of individual chem cal bases. Contained in the
circle of the roughly 16,000 based pairs of ntDNA contained in the
organel |l e, there i s one noncodi ng regi on that varies anong i ndi vi dual s
known as the HV1 and HV2 regions. In these regions you will have
vari ation between i ndi vi dual s by ei ght or so base pairs. Onthe ot her
hand, nucl ear DNA anal yzes stretches of t he DNA nol ecul es t hat nmake up
speci fic genes.

M DNA i s subject to many additi onal PCR cycles known as cycl e
sequenci ng. Cycl e sequencing i nvol ves taking the nt DNA after it has
been anpl i fi ed and maki ng even nor e copi es of the segnents that are of
interest. This stage of anplificationis wheretheincreasedrisk of
cont am nati on occurs.

The risk of contam nation, according to Mark W son, program
manager of the ntDNA unit at the FBI and, Dr. Bruce Budol we, of the FBI,
and Dr. Mtchell Holland, of the American Armed Forces Institute of

Pat hol ogy with ntDNA i s great:
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The nost critical potential source or error in
nt DNA sequenci ng i s contam nation. |f norethan
one individual's DNA is extracted and anpli -
fied,the sequencing results will reflect this
m xture. |nextrene cases the contam nati ng DNA
can greatly exceed the DNA fromthe donor, and
thereby yield a false positive result.

Quidelines for the Use of Mtochondri al DNA Sequenci ng i n Forensic

Sci ence, W1 son, Budow e, and Hol I and, 1993. In order to address the
i ssue of contam nation, the FBI has established acontam nationratio
of 10:1, which permts one part contam nation per 10 parts ntDNA
sanple. Thisratiowas arrived at through a singletesting procedure
trial of 5 sanples perforned by the FBI.

W son and Dr. Budl ow e have conceded that the FBI's net hod of
assessi ng acceptabl e contam nationratesinthelabis onethat i s not
utilized by any other DNA testing lab in the world.

DNA is present everywhere. It is present in the |abs, on the
gl oves of the technicians, and present randomy at the tine evidenceis
collected. (V3,R455) According to Dr. Shields, the purpose behind
M DNAis to make very small anounts visible, and to do this you nust
anplify a sanple billions and billions of tines. However, when you
magni fy t he nt DNA enor nousl y, you al so make t he cont am nati on vi si bl e
and replicate it as well.

Dr. Shieldstestifiedthat the FBI has insufficient datato permt
the use of the 10: 1 contam nationratiothat they al one have adopt ed as

acceptable. This calculationwas arrived at froma sanpl e si ze of only

89



five, and the test was perforned only once. This sanple size is
consistent wwth a 35%error rate. (V3, R455)

According to Dr. Shields, no one agrees with the FBI's approach
tocontinuedtestinginthe face of contam nationratios of | ess than
ten to one, and he knows of no scientist who would continuetotest in
the face of a defined contam nation ratio.

No testinony was presented by the state to support the FBI's
conclusionthat its testing nmethods have general acceptance withinthe
scientific comunity outsidetheir ownlab or that thereresults have
been i ndependently vali dat ed.

I nadditionto contam nationduringthe anplification process, Dr.
Shields testifiedthat an addi ti onal source of contam nation occurs as
aresult of the nethod the FBI uses to wash the hairs it tests. The
met hod enpl oyed by the FBI has been rejected by other | abs and is no
| onger used because other | abs found that is was not sufficient to
renove contam nants, which could include other nt DNA that coul d be
transferred to the hair when it is collected, stored, or fromthe
techni ci ans perform ng the anal ysis.

There i s continuing debate inthe scientific comunity concerning
the acceptable I evel of contam nation in ntDNA conparisons. The
absence of any i ndependent|y det er m ned st andar ds ot her than t he sel f -
serving 10: 1 contam nation ratio pronul gated by the FBI for its | ab

cannot satisfy the general acceptance standard of Frye.
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The state presented no evidence to contradict Dr. Shield's
testinony that FBI washi ng net hods have been rejected by ot her | abs
withinthe scientific coomunity. The FBI's use of a net hod whi ch has
been di scarded by the scientific community is clearly contrary to
Erye's requirenents.

The sharply contrasted testinony of John Stewart and Dr. Shi el ds
concl usi vel y denonstrated the | ack of consensus withinthe scientific
community regardi ng the acceptable | evel s of contam nation and the
acceptabl e met hods to curtail contam nati on of nt DNA sanples. Infact,
uncontroverted testinony established that nmuch of the standards adopt ed

by the FBlI have been outright rejected by i ndependent | aboratori es.

There "general acceptance" standard of Frye was not net on t he narrow
i ssue of contam nation.

Three primary characteristics of ntDNAidentified by the State
have been shown t o be an ongoi ng source of scientific debate. Since
the hearingandtrial, these three characteristics of nt DNA have been
di sproved by conti nued scientific research. These factors prevent a
favorable ruling for admssibility under Frye. Per haps the only
principalstestifiedtoby Stewart that have gai ned general acceptance
inthe scientific community which researches ntDNAis that it is the
newest formof DNA evidence. It istheleast sensitive, theleast able
to nake differentiation. mtDNA research is init's infancy and the

know edge on nt DNA' s essenti al genetic featuresis scanty. (V12, T970-

91



972;982) The | ack of consensus on nt DNA's genetic features and the
| ack of generally accepted standards for it'stesting prohibit it from
bei ng used as evidence at this tine.

B. The statistical calculations and the method used to obtain
them do not nmeet the Frye standard for adm ssibility.

Evi dence about whet her or not two DNA sanpl es nat ch i s neani ngl ess
wi t hout providinginformationtothe jury about thelikelihood of that
occurrence. This is the second prong of DNA anal ysis -- popul ation
genetics and statistical theories which guess at the probability of
findi ng t he sane genotype random y i n the popul ati on. Areport issued
by the National Research Council in 1992 noted " [t]o say that two
patterns match, w thout providing any scientifically validestinmate
(or, at | east, an upper bound) of the frequency w th whi ch such mat ches
m ght occur by chance, is meaningless.” This Court has acceptedthis

observationin Mirray v. State, 692 So. 2d 157 (Fl a. 1997), and Bri mv.

State, 695 So. 2d 268 (Fla. 1997).

The Nati onal Research Council notes that this nunber nay be gi ven
only intheory and not inreality because of the inpracticability of
testing the entire popul ati on for DNA genotypes. National Research

Council, The Evaluation of Forensic DNA Evidence, (1996).

The popul ati on frequency that is cal cul ated by the FBI with nt DNA
isdifferent than that done for nucl ear DNA. The "counting nmet hod" is

used for ntDNA by the FBI instead of the fixed bin procedure with a
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product ruleandaceilingprinciplethat isutilizedwth nucl ear DNA.
The FBI has a dat abase of nt DNA sequences and t hey conpare t he nt DNA
sanpl e sequence t o t he dat abase. The probl empresented by t hi s nmet hod
is the size of the database that the FBI utilizes. It is sinply too
smal | .° The FBlI acknow edges that it is too small to permt the sane
statistical calculation nethod that is used in nuclear DNA.  So,
i nst ead of being abl e to say that the questi oned sanpl e sequence nat ch
excl udes "X"%of the popul ation as is done with nucl ear DNA, the FBI
testifies that the defendant cannot be excluded fromthe popul ati on
t hat coul d have provi ded t he unknown sanple. Wth the counting et hod,
they testify that the known sanpl e and t he unknown sanpl e have t he sane
sequence and that this sequence has been seen only "X' other tines,
(often"O tines) inthe database. Accordingto Stewart, Bolin's nt DNA
sequence had not been seen inthe FBI database at the tinme of the Frye
hearing. At thetime of trial, Bolin's m DNA sequence had a perfect
match in t he database. Inadditiontothe perfect match, the one base
different matches were not included in the statistical conparisons
giventothe jury, despite Stewart's earlier testinony that one base

m smat ches are not consi dered exclusions because of the risk of

9 According to John Stewart, the database nunbered only 1600
sanples at the tine of the Frye hearing in this case and only 1500 at
thetime the testing was conducted. (V12,T9-78). The 1600 sanpl es were
drawn from887 Caucasi ans, 99 Hi spani cs, 349 Afri cans, and 221 Asi ans.
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undet ect ed het er opl asny. There wer e ei ght ot her sanpl es that differed
fromBolin's by one base. (V12,T977)

The St at e present ed no evi dence that the FBI's net hod of statis-
tical calculation or the m nuscul e FBI dat abase are accepted in the
general scientific community outside of the FBI | ab. Stewart acknow -
edged t hat he coul d not say that t he counti ng net hod was used anywher e
el se. (V12,T987) Stewart was unaware of any tinme when the counting
met hod of conpari son had undergone peer review or of any published
study which supported its use.

The def ense presented testinony through Dr. WIIiamShi el ds whi ch
conpletely discredited the counting nethod and the FBI database.
According to Dr. Shields, the statistical cal cul ati on net hod and t he
smal | dat abase produced statistically indefensible results. Dr.
Shields, in his article submtted as a defense exhibit at the Frye
hearing, noted that the due to the paucity of frequency data, it is
i npossible to assign a rarity neasurenent to sanple conparisons.
(V3, R460) The danger, according to Dr. Shields, is that permtting
testinony astorarity inthe popul ationleaves thejury believingthat
M DNA typing is simlar to other DNA which can discrimnate anong
i ndi vi dual s and permt nmatches to be described as "rare". mDNAis not
that discrimnating. (V3, R460-62)

According to Dr. Shields, the scientific community has not

reached agreenent on which statistical treatnent shoul d be appliedto
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nm DNA. Dr. Shiel ds advocates a net hod cal |l ed t he "pair-w se net hod"
i nstead of the counting net hod. (V3, R460) Pair-w se conparison i s what
is utilized by British labs. It is not used by the FBI and was not
used in this case. (V3, R460)

Dr. Shi el ds al so questioned the FBI's practice of not incl udi ng
intheir calculations the matches that differed by one base. This
nunber i s considerably larger than a perfect match. Since the FBI
consi ders a match t o nean bot h perfect nmat ches and one base m snat ches,
t he probabil ity of a randommat ch nust i ncl ude bot h events accordingto
Shields. Inthis case, at thetime of trial there had been one ot her
perfect match found in the dat abase sincethetinme of the Frye hearing
and there were 8 one base m smatches. According to Shields, the FBI
statistics were inaccurate and m sl eadi ng because t he ei ght one base
di fferent sanples were excluded fromthe statistical calculation.

When presented with t he sanme query regardi ng whet her or not the
FBI nmet hod of cal cul ati on neets the Frye standard, the answer inthe
Ei ghteenth Judicial Grcuit, Sem nol e County, was "No". The Honor abl e

O. C Eaton, inthe case styled State of Floridav. Janes Deward Crow,

Case No. 96-1156- CFA, ruled that the results of a conparative test of
nt DNA sanpl es di d not neet the Frye standard and was i nadm ssi bl e as
evidence i n an order grantingthe defendant's noti onto exclude nt DNA

evidence fromhis trial. (See, Exhibit 4)

95



After hearingtestinony fromboth def ense and st at e experts, Judge
Eat on rul ed t hat t he evi dence presented was t hat t he FBI dat abase was
too small and is insufficient to provide reliable statistical
concl usions. Judge Eaton further found that the "counting nethod"
failedto provi de neani ngf ul conparisonto assist, rather than confuse,

the jury. Judge Eaton's order excl uded nt DNA evi dence fromthe tri al .

The evi dence presented by the state in the case at bar did not
establish that the statistical nethod enpl oyed by the FBI has becone
sufficiently establishedw thinthe scientific comunity so as to have
gai ned general acceptance withinthe snmall group of | abs and sci entists
who research nt DNA. The FBI's sel f-serving acceptance of their own
met hods, which have not been subject to outside peer review and
i ndependent validation studies, is not sufficient to neet the Frye
st andar d.

The State failed to nmeet its burden under Frye in establishing
that nt DNAwas adm ssibleinBolin'strial. Thetestinony fromStewart
present ed skewed, i naccurate, and m sl eadi ng evidencetothejuryasto
whet her t he questioned hair coul d have been Bolin's. The use of this
i naccurate and m sl eading testinony could only | ead to confusion,
resulting in harnful error. The trial court erred in permtting
testi nony concerning Mt DNAto be admttedinthistrial, and reversal

IS required.
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| SSUE 1V

THE TRIAL COURT ERRED | N DENYI NG

APPELLANT' S REQUEST TO ADM T |INTO

EVIDENCE AND PUBLISH TO THE JURY

PRI OR | NCONSI STENT STATEMENTS OF

CHERYL COBY THEREBY DENYI NG APPELLANT

HI S SI XTH AMENDVENT RI GHT TO CONFRONT

THE STATE' S W TNESS AND HI S RI GHT TO

DUE PROCESS OR LAW

Cheryl Bolin Coby was the State's star witness. At the tine of
this trial she was deceased, so her testinony was presented to this
jury through the use of vi deot aped t esti nony whi ch was recorded during
thefirst trial inthis case on Cctober 9, 1991. In 1991 M. Bolin was
represented by two | awyers, M. Firmani and M. Conners. In the case
at bar attorneys Mark Qber and Brian Donnerly represented M. Bolin.
On April 4, 1999, M. Bolin noved to excl ude Coby's vi deo-t aped

prior trial testinony by arguing that cross-exam nation had been
ineffectiveinthat proceeding. Toillustratethis point, the notion
|'i st ed numer ous i nst ances where Coby had gi ven pri or sworn statenents
in both a discovery deposition on January 8 and 9, 1991 and a
depositionto perpetuate testinony givenon January 11, 1991, that were
i nconsistent with the Cctober trial video testinony. The notion
was argued on April 7, 1999. (V9, T507-526) In additiontothe argunent
rel ating to cross-exam nation, counsel further argued that the prior

i nconsi stent testinony was adm ssible as rebuttal or inpeachnent

evi dence. (V9, T507) Over objection by the State which was prem sed on
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their conplaint that they couldn't rehabilitate the deceased Coby, the
trial court deni ed counsel's request tointroducethetranscripts and
publish to the jury the inconsistent statenents. (V9, T526-527)

The trial court'srefusal topermt trial counsel tointroducethe
prior inconsistent statenents into evidence and publish themto the
jury was error. The inability to i npeach Coby's testinony with her
prior inconsistent statenents denied M. Bolin his constitutional right
to confront the wi t nesses agai nst hi mt hrough the use of full and fair
cross-exam nation and to due process of |aw

Al wtnesseswhotestify placetheir credibilityinissue and all
parties on cross-examnationmay inquireintomatters that affect the
truthful ness of a witness's testinony. According to Ehrhardt, the
credibility of a witness is always a proper subject of cross-

exam nation. Charles W Ehrhardt, Florida Evi dence, 8608.1 (1999 ed.).

Section 90.608(1)(a) of the Florida Evidence Code specifically
aut hori zes the use of statenents which are inconsistent with the
Wi tness' s present testinony as a neans of attackingthe credibility of
that witness. This Court has recogni zed the inportance of cross-

exam nation. See, Chandler v. State, 702 So. 2d 186 (Fla. 1997), and

the cases cited therein.
Under Section 90.801 (2)(a), a statenent is not hearsay if the
decl arant testifies at trial andthe statenent i s inconsistent withhis

t esti nony and was gi ven under oat h subj ect tothe penalty of perjury at

98



trial, hearing, or other proceeding, or in a deposition. Both the
di scovery deposition and t he depositionto perpetuate testinony were
not excl udabl e as hearsay.

The right to cross-exam nation as a neans of exposing aw tness's
notivation in testifying is a proper and i nportant function of the
constitutionally protected Si xth Anendnent right of confrontation.

Davis v. Al aska, 415 U. S. 308,316, 94 S.Ct. 1105, 1110, 39 L. Ed. 347

(1974); Delaware v. Van Arsdall, 475 U.S. 673, 106 S.C. 1431, 89

L. Ed.2d 674 (1986). It is, of course, fundanmental that a crim nal
defendant has a constitutional right to a full and fair cross-
exam nation to show a witness's possible bias or notive to be

untruthful. Lewisv. State, 570 So. 2d 412 (Fl a. 1st DCA 1990), citing

Davis v. Al aska.

Ajury nust have i nformati on regardi ng bi as, notive, prejudice,
intent, and corruptiveness if they are to correctly asses the
credibility of awtness. Thisis particularlytrue whenthat w tness
iscrucial tothe state's case and thereis little to no i ndependent
evi dence whi ch est abl i shes t he def endant as t he perpetrator. Limting
t he scope of cross-exam nation in a manner which keeps fromthe jury
rel evant and i nportant facts bearing on the trustworthiness of the

crucial testinony constitutes error. Jaggers v. State, 536 So. 2d 321,

328 (Fla. 2d DCA 1988). The inportance of a full and detail ed cross-

exam nationisrather colorfully summed up by the Fifth Di strict Court
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of Appeal in the case of Ganble v. State, 492 so. 2d 1132, 1134 (Fl a.

5th DCA1986). In Ganbl e t he defendant had beenlimtedin his cross-
exam nation of the rape victimas to the arrest affidavits she had
filed against her jealous and violent boyfriend. The court stated:
The excl usion of defense counsel's

inquiry as to these specifics was error.

This was simlar to serving up spice cake

W t hout the spice, or a bloody Mary wth-

out the vodka. It is the specifics, the

details, the nitty-gritty of life that

proves or disproves generalities and which

permts effective cross-exam nation.

In this case, the testinony of Coby was crucial to the State's
case. Defense counsel was under severe limtations regardi ng Coby's
testinmony. Due to Coby's death, counsel was | eft what he deened an
i neffective cross-exam nation as a whole, but he did have certain
speci fic instances where Coby's trial testinony was contradicted in
previously given sworn deposition and deposition to perpetuate
testinony t hat had not been pointed out in the video-taped testinony
that the jury heard.1® Defense counsel pointedto nunerous instances

of conflict in the witten notion. (V3,R514-517) These i ncl uded

i nconsi stent testi nony about M. Bolin's denmeanor on t he ni ght of the

10 Defense counsel had argued to the trial court that prior
counsel had rendered i neffective assi stance of counsel by failingto
adequat el y cross-exam ne Coby. C ains of ineffective assistance of
counsel are nore properly addressed i n post-conviction proceedi ngs
rather than on direct appeal. Anyissuerelatingtoineffectiveness of
counsel is not being arguedinthis Brief and counsel specifically does
not waive this issue for later review in the nore appropriate forum
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al | eged hom ci de (V3, R514,ex. 1), inconsistenciesinthethree all eged
ver si ons of howthe hom ci de occurred that Cody had cl ai ned that M.
Bolin told her (V3,R514-515, Exhibit 2-5), inconsistencies as to
whether or not M. Bolin admtted to killing Stephanie Collins
(Vol . 3, R515, ex.6 and 7), whet her or not M. Bolin threatened Coby with
a gun while they were outside the trailer and she was urging himto
tell the police (V3, R516, ex. 9-10), whet her she sawbloodinthetrailer
(V3, R516,ex.11), M. Bolin's alleged description of the hom cide
(V3, R518, ex. 14), and whet her or not Coby actually believed that M.
Bolin had commtted t he hom cide (V3, R517,ex.13). 1In each and every
instance outlinedinthe notion, Coby's testinony that was presentedto
this jury was far nore damaging to M. Bolin than the earlier
deposition testinony given on the sane issue.

The standard of review applicable to the denial of the Sixth

anendrent right toconfrontationis that of harm ess error. Del aware v.

Van Ardsell, 475 U S. 673 (1986). The harml ess error standard was

established by the United State's Suprenme Court in Chapman V.

California, 386 So. 2d 18 (1967) and adopt ed and expl ai ned by t hi s Court

in State v. DDGQuilio, 491 So. 2d 1129 (Fla. 1986). This standard

pl aces the burden on the State, as the beneficiary of the error, to
denonst r at e beyond a r easonabl e doubt that the error did not contribute

tothe convictionor affect thejury's verdict. Chapman, at 23-24. The
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State cannot neet their burden to establish that the error did not
affect thejury's verdict or contributetothe convictioninthis case.

The cross-exam nation of a key prosecution wtness inacaseis
paranount, and the needis even greater inacapital case. |In Coxwell
v. State, 361 So. 2d 148 (Fla. 1978), this Court held that

: where a crimnal defendant in a
capital case, while exercising his

si xth amendnment right to confront and
cross-exam ne the w tnesses agai nst
him inquires of a key prosecution

W tness regarding matters which are
both germane to that wi tness' testi-
nmony on direct exam nation and pl au-
sibly relevant to the defense, an abuse
of discretion by the trial judge in
curtailing that inquiry may easily
constitute reversible error.

I n Coxwel | the defendant had been precl uded fromcross-exam ni ng t he
State's key witness about testinony that the wi tness gave whi ch had
inpliedthat Coxwell hadtriedto hirehimtokill his w fe six nmonths

bef ore her death. See also, Wllians v. State, 386 So. 2d 27 (Fla. 2d

DCA 1980); Cocov. State, 62 So. 2d 892 (Fla. 1953). by was the

prosecution's key witness. Coby's credibility was paranount inthis
case. Her testinony was critical tothe State's case and was the only
source of any al |l eged adm ssions by M. Bolin. Therewas littletono
physi cal evidence linking M. Bolin to the crine.

M. Bolin sabilityto cross-exam ne Coby and to point out tothe
jury her inconsistent statenments was critical. For exanple, M.
Bol i n' s deneanor on t he ni ght of the hom ci de was heavily relied on by
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the State as evidence of guilt. Likew se, Coby's claimthat she did
not goto the police and went alongwi th M. Bolin duringthe di sposal
of the body because M. Bolin threatened her with a gun portrayed her
as synpathetictothe jury and offered a far di fferent expl anati on for
her sil ence as opposed to her earlier statenment that shedidn't goto
t he pol i ce because she had no real evidencethat M. Bolinconmtted a
crine.

Each of the instances detailed by trial counsel were i nportant
facts bearing onthe trustworthiness and credibility of Coby that the
jury should have been given. The error was not harnl ess and a new
trial isrequiredwherein M. Bolinisentitledtofully exercisehis
Si xt h Amendnent ri ght agai nst those whose testinony i s presented by the

St at e.

| SSUE V

THE TRI AL COURT ERRED I N DENYI NG A
MOTI ON FOR M STRI AL REQUESTED BY THE
DEFENSE AFTER THE STATE PRESENTED TES-

TI MONY THAT MR BOLIN HAD ATTEMPTED
SUl A DE WHERE THE TESTI MONY WAS H GHLY
| MPROPER AND | NADM SSI BLE AS EVI DENCE
OF CONSCIOUSNESS OF @JLT OrR OF
FLI GHT, | T HAD LI TTLE TO NO RELEVANCE,

AND |ITS PREJUDICIAL | MACT FAR
OQUTWEI GHED ANY PROBATI VE VALUE

During the testinony of Major Terry, the state asked Terry how he
cane to be in possession of aletter witten by M. Bolin. (V8, T380)

Terry responded that on June 22, 1991, M. Bolin had attenpted
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sui ci de. (V8, T380) Defense counsel i medi ately requested a m stri al
because the comment was i nproper character evidence and called M.
Bolin's nental stateinto question, it placed M. Bolininahbadlight,
and was not rel evant. Counsel argued the sui ci de was i nproper evi dence
of consci ousness of guilt, whichthe def ense woul d be unabl e to expl ain
since the attenpt had ari sen over an adverse rul i ng i n anot her nurder
case (the Holl ey nurder) and not inthis case. (V8, T380-381) The state
argued t hat the st atenent was proper evidence rel ati ng to consci ousness
of guilt. (V8,T381) Upon questioning by the court, the state conceded
that the jury woul d not hear the part of the letter where M. Bolin
di scussed suicide. The trial court ruled it was proper evidence as
consci ousness of guilt because ". . . | don't see any ot her way out
except todeclareamstrial." (V8,T382) Thetrial court's rulingwas
error which requires a reversal of M. Bolin's conviction.

In Meggi son v. State, 540 So. 2d 258 (Fla. 5th DCA 1989), the

State sought to i ntroduce evi dence of a defendant's suicide attenpt
after a pl ea as evi dence of consci ousness of guilt. The defendant had
pl ed, attenpted suicide, thenwithdrewhis pleaandwent totrial. The
Fifth DCAheldthat this was error, as the suicide was not evi dence of
flight from prosecution.

The First District reached a contrary conclusion in Wal ker v.

State, 483 So. 2d 791 (Fl a. 1st DCA 1986),rev. deni ed, 492 So. 2d 1336

(Fla. 1986). In Valker the court admtted evidence of a suicide
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attenpt after a def endant was suspect ed of nmurder when t he St at e proved
beyond a reasonabl e doubt that it was an attenpt to avoi d prosecti on.
The case lawrelating to flight requires that the state establish,
through sufficient evidence, that the defendant fled to avoid
prosecution of the charged of f ense and where a suffici ent nexus exi sts
inorder topermt thejury toreasonably infer consci ousness of guilt.

Shellito v. State, 701 So. 2d 837 (Fla. 1997), rehearing denied,

cert.denied, 118 S. . 1537 (1997).

Inthis casethe State coul d not establish the appropri at e nexus
in order to make the suicide attenpt adm ssible. Factually, the
sui ci de attenpt cane after an unfavorabl e rulingin another case, not
t hi s one. The exi stence of the additional pending chargesrelatingto
the Hol I ey murder were not adm ssible in this case and any evi dence
relating tothemwoul d undeni ably be grounds for reversal. Thus, the
Stat e coul d not establishasufficient nexustothiscrinetoadmt the
suicide attenpt as evidence of flight w thout using inadm ssible
evi dence pertaining to the Holley nurder. Nor could M. Bolin, as
def ense counsel pointed out, explainthe suicide attenpt and establish
that it was not evi dence of consci ousness of guilt inthis case w thout
divulging to the jury the exi stence of other pendi ng nurder charges.
Under the circunstances, the evidence was inadm ssible.

Once inproperly admtted, the error cannot be sai d to be harnl ess.

First, Terry referenced the date of the attenpt, ei ght years prior to
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thecurrent trial. Thiswas harnful inthat it inpliedtothe jury that
t hi s case m ght have beentried before duetothe extraordi nary | ength
of tinme betweenthe noteandthistrial. Secondly, suicideis probably
t he nost extrene neasure of flight that an individual can take and a
juror islikelyto believethat soneone woul d not take such an extrene
stepunlessthey weretruly guilty. It cannot be saidthat this error
did not affect the jury's decision. The erroneous adm ssion of this

inflammatory evidence is reversible error requiring a new trial.
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| SSUE VI
THE PENALTY JURY RECOMVENDATI ON WAS
TAI NTED BECAUSE EVI DENCE ABQUT BOLIN S
CONVI CTI ON FOR  ANOTHER MURDER WAS
PRESENTED BEFORE THE JURY AND THI S
CONVI CTI ON HAS SI NCE BEEN VACATED.

Li eutenant Gary Lester Kling of the Pasco County Sheriff's Ofice
testifiedfor the State during penalty phase concerning the detail s of
the hom cide of Terry Matthews for which Bolin had been previously
convi cted. (V10,675-81) Appellant specifically objectedtotwo aspects
of Kling' s presentation, introduction of phot ographs show ng t he wounds
suf f ered by Matt hews and hear say t esti nony about what Philip Bolin, an
al l eged eyewi tness, told Kling about the details of the hom cide.
V10, 679)

Def ense counsel argued that the prejudicial inpact of the photos
out wei ghed t hei r rel evance under section 90. 403 of the Fl ori da Evi dence
Code.

Wth respect to Philip Bolin's statenents to Lieutenant Kling
about the Matthews hom ci de, Appellant recognizes that this Court
recently wote:

We reaffirm our precedent allow ng a neutral
wtness to give hearsay testinony as to the
details of a prior violent felony because it
tends to mnimze the focus on the prior crine.
However, we caution both the State and tri al
courts agai nst expandi ng t he exceptionto all ow

W tnesses to beconme the conduit for hearsay
st at enent s made by ot her wi t nesses who the State
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chooses not to call, even though available to
testify.

Rodriguez v. State, 25 Fla. L. Wekly S89, 94 (Fl a. February 3, 2000).

Al though the State call ed Philip Bolinwhen Appel |l ant was tried for the
Mat t hews hom ci de, Philip was a w t ness who had several tinmes recanted
his testinony. He was extensively inpeached by both the State and
defense during thetrial of the Matthews hom cide. Accordingly, inthe
case at bar, Appellant didnot have afair opportunity torebut Kling' s
t esti nony because he coul dn't present Philip Bolin's prior inconsistent
statenentstothisjury. Asimlar error was found reversible by this

Court in Dragovich v. State, 492 So. 2d 350 (Fla. 1986).

Shortly after sentencinginthe case at bar, this Court reversed
Bolin's prior convictionfor the nurder of Terry Matthews and or dered

another retrial. See, Bolinv. State, 736 So. 2d 1160 (Fla. 1999).

Therefore, the jury was not only all owed to consi der the prejudicial
phot ogr aphs and t he t ai nt ed hear say regar di ng t he Matt hews convi cti on;
t hey shoul dn't have even heard about the conviction at all.

InLongv. State, 529 So. 2d 286 (Fla. 1988), this Court ordered

a new penalty trial when the jury had been exposed to evi dence of a
prior murder conviction whichwas | ater vacated on appeal. Long, |ike
Bolin, still qualified for the prior violent felony aggravating
ci rcunst ance, but this Court enphasi zed that the reversed convi ction

was the

108



only prior nurder conviction available for usein
t he sent enci ng proceedi ng, although there were
other crimnal convictions of violent crines
presented in the penalty phase.
529 So. 2d at 293. Therefore, evidence of the reversed nmurder
convi ction could not be considered harnl ess error.
O her cases where this Court has reversed for a newpenalty trial

because the jury heard i nproper evi dence i n aggravationinclude Colina

v. State, 570 So. 2d 929 (Fl a. 1990); Prestonyv. State, 564 So. 2d 120

(Fla. 1990); Robinsonv. State, 487 So. 2d 1040 (Fla. 1986); Traw ck v.

State, 473 So. 2d 1235 (Fl a. 1985), cert.denied, 476 U. S. 1143 (1986);

and Dougan v. State, 470 So. 2d 697 (Fla. 1985). Both these

authorities and the Eighth Anendnent, United States Constitution

require reliability in capital sentencing. See, Johnson wv.

M ssissippi, 486 U. S. 578 (1988). 1In accord with those cases, and

especi al ly Long, this Court shoul d grant Bolin a newpenal ty proceedi ng

before a new jury.
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CONCLUSI ON

Based on t he f oregoi ng argunent, reasoni ng, and authorities, Gscar
Ray Bolin, Jr., Appellant, respectfullyrequeststhis Court toreverse
hi s convictions and remand for a newtrial as requested in each I ssue

of this Brief.
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