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l. STATEMENT OF THE CASE AND FACTS

The petitioners, Karen D’ Amario, individually, and on behalf of Clifford Harris, her
son, and Clifford Harris, individually, were plaintiffs below in a“crashworthiness’
action against Ford Motor Company.? Their First Amended Complaint (R. 93-103)
alleged that Clifford was a passenger in a 1988 Ford Escort driven by an underage
driver, Stanley Livernois; that Stanley lost control of the car, causingit to collidewith
atree; and that, after theimpact, aminimal fire occurred that would have caused no
additional injury to Clifford if the vehicle had functioned as intended by Ford. It
alleged further that, because the vehicle malfunctioned and failed to shut off the fuel
pump as Ford intended, thevehiclewasultimately engulfedin an enormousfirewhich
caused Clifford grievousinjuries(including burnsover nearly 80% of hisbody andthe
loss of three of his four limbs). The plaintiffs did not sue Stanley; they sued only
Ford. And damages were sought only for the separate injuries caused by the

subsequent fire created by the malfunction of thevehicle; thecomplaint affirmatively

¥ The reason that both Clifford and his mother are petitioners here is that Clifford
attained the age of majority between the date of the accident and thetimeof trial. For
general background on “crashworthiness’ actions, see Ford Motor Co. v. Evancho,
327 So.2d 201 (Fla. 1976); Ford Motor Co. v. Hill, 404 So.2d 1049 (Fla. 1981).
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asserted that “no claimismadeinthisaction” for the“minor injuries’ sufferedinthe
initial impact with the tree.
In effect, the complaint alleged that Clifford suffered two separate, successive injuries --
minor injuriesinitially caused by Stanley and egregious burnssubsequently caused by
Ford -- and recovery was sought only for the latter. The case was presented to the
trial court in thisfashion at the outset (T. 3-64), and that istheway it wastried. The
plaintiffs presented abundant evidence supporting their theory of liability -- that the
post-impact firewasfuel-fed, and that thefire arose asaresult of both adesign defect
and a defective electrical relay in the car -- and Ford’s motions for directed verdict
were denied for that reason (T. 2713-36, 2747-60, 3613-22).2 Theonly real dispute
concerning Ford’ sliability at trial waswhether the post-impact firewasfed by ail, as
Ford contended, or by gasoline; Ford' s experts conceded, in essence, that if the fire
were gasoline-fed, the vehicle was defective (see, e. g., T. 2970, 3279-93, 3469).
vas the plaintiffs' position throughout the proceeding that, because the damages suffered

in the accident werereadily divisibleinto two separatel y-caused injuries, there could
be no “apportionment” of fault between Stanley and Ford for the injuries caused
exclusively by thefire, and evidenceof Stanley’ sconduct wasthereforeirrelevant and
inadmissible. It was Ford’s position that, despite the fact that the damages were
readily divisible and the injury separately caused, it was entitled to “apportion” its
liability for theinjuriescaused by thefirewith Stanley’ sinitial fault, and that evidence

Z The sufficiency of the plaintiffs’ evidence was not placed in issue in the district
court of appeal, so thereisno need for usto detail that evidence here. If the Courtis
interested, it will find a fair summary of the abundant evidence supporting the
plaintiffs’ theory of the case in the plaintiffs' trial brief (R. 442-598).
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of Stanley’ sconduct wasthereforerelevant and admissible. During thetrial, thetrial
court agreed with Ford and admitted evidence that Stanley waslegally intoxicated at
the time of the crash (T. 1461-62).
jury returned a.verdict for Ford.(R. 1684). Fallowing the verdict, the plaintiff mavedfar...........
anew trial and for leavetointerview two of thejurors, jurorsLeslieand Warwick (R.
1746). Ford opposed both motions (R. 1941). In an order that was both thorough
and thoughtful and which reflected an exceptionally conscientious analysis of the
relevant portions of the record and the applicable law, the trial court granted the
motion for new trial, on two grounds (R. 2086). It concluded that it had erred in
admitting evidence of Stanley’ sintoxication, and it concluded that jurorsLeslieand
Warwick had engaged in misconduct by providing false answers to relevant and
material questionsontheir juror questionnairesandintheir voir dire. And, asFord had
requested, themotionfor leavetointerview thetwojurorswasdenied (R. 2086). The
procedural and factual backgroundsof these several rulingsarefairly extensive, sowe
will reservediscussion of their particularsfor appropriate placesin our argument. And
for the convenience of the Court, a copy of the new trial order is included in the
appendix to this brief.
ot content ssimply to appeal the new trial order -- and prohibited from filing a Rule 1.530

motion for rehearing of the new trial order by this Court’s decision in Frazier v.
Seaboard System Railroad, Inc., 508 So.2d 345 (Fla. 1987) -- Ford challenged the
new trial order with a Rule 1.540(b) motion (R. 2070). The motion was bottomed
upon anunsworn, unauthenticated, hearsay | etter purportedly sent tothetrial court by
juror Leslie which took issue with some of the facts recited in a newspaper account

of the new tria order (R. 2196). And, although Ford had successfully opposed the
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plaintiffs’ motiontointerview thejurorsand thetimefor filingaRule 1.431 motion had
long since passed, the motion requested, in the alternative, that juror Leslie be
interviewed. The plaintiffs opposed this motion, and moved to strike the letter as
hearsay (R. 2082). Thetria court denied both motions (R. 2096).
ord thereafter separately appealed both the new trial order and the order denying its Rule
1.540(b) motiontothe District Court of Appeal, Second District, and thetwo appeals
wereconsolidated (R. 2101, 2113). Initsbrief, Ford sought reversal only of the order
grantingtheplaintiffs motionfor new tria; it did not seek reversal of theorder denying
its Rule 1.540(b) motion. Instead, it treated the two orders asif they were one, and
utilized the (purported) factual matters submitted in the second motion to argue that
thefirst order waswrong. Weresponded that thistactic wasimpermissible-- that the
propriety of the new trial order had to be judged on the record before the trial court
at the time the new trial order was entered, not on the unsworn, unauthenticated
hearsay placed into therecord after therulingwasmade (appellees’ 2d DCA brief, pp.
3-4). And we devoted a separate issue on appeal to a demonstration that the Rule
1.540(b) motion was procedurally improper and that, for several additional reasons,
it was properly denied by thetrial court (id., pp. 41-47).2
The District Court disagreed with both of the grounds upon which thetrial court had

bottomed itsnew trial order. Ford Motor Co. v. D’ Amario, 732 So.2d 1143 (Fla. 2d
DCA 1999). It held that Ford was entitled to apportion its liability with the drunk

¥ Space does not permit areprise of that demonstration here, and because thereisno
mention of themotioninthedistrict court’ sdecision, areprise should be unnecessary.
If the propriety of the motion should becomean issue here, the Courtisreferred tothe
brief we filed in the district court.
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driver, andthat thejurors answerstothejury questionnairesandtheir voir diredid not
justify the trial court’s determination that a new trial was warranted for juror
misconduct. The district court neither addressed nor reversed the order denying
Ford' sRule 1.540(b) motion. Instead, it utilized a purported “fact” contained in the
unauthenticated, unsworn, hearsay | etter -- filed after the new trial order wasentered --
to declare that the trial court’s new trial order was wrong. The word “discretion”
appears nowherein the district court’ sopinion, and from all that appears on itsface,
the district court made its own de novo determination of whether the factswarranted
anew trial. ThisCourt thereafter granted discretionary review. A copy of thedistrict
court’s decision is included in the appendix to this brief for the convenience of the
Court.
1. ISSUES ON APPEAL
ord presented two issues on appeal below, and prevailed on both of them. The same two

Issues are presented for review here:

A. WHETHERTHETRIAL COURT ABUSED ITSDISCRETION IN GRANTING
THE PLAINTIFFS MOTION FOR NEW TRIAL ON THE GROUND OF JUROR
MISCONDUCT DURING VOIR DIRE.

B. WHETHER THE TRIAL COURT ERRED ORABUSED ITSDISCRETION IN
GRANTING THEPLAINTIFFS MOTION FORNEW TRIAL ON THE GROUND
THATIT SHOULD HAVEEXCLUDED EVIDENCE OF STANLEY LIVERNOIS
BLOOD ALCOHOL CONTENT.

1. SUMMARY OF THE ARGUMENT

cause of the size of the record and the need to restate much of the factual and procedural

background, space is a a premium. There is also alot of ground to cover, and



repetition would appear to be undesirable. Respectfully requesting the Court’s
indulgence, we turn directly to the merits.

V. ARGUMENT
A. THE TRIAL COURT DID NOT ABUSE ITSDISCRETION IN GRANT-
ING THE PLAINTIFFS MOTION FOR NEW TRIAL ON THE GROUND
OF JUROR MISCONDUCT DURING VOIR DIRE.

1. Thestandard of review.

nation to grant the plaintiffsanew trial because of the misconduct of twojurorsduring
voir dire. Although it devoted nearly 20 pages of highly contentious argument to the
challenge, it failed to make even passing mention of the appropriate standard of review.
The district court’s decision also makes no mention of the standard of review. The
standard of review was, of course, arigorousone (which probably explainswhy Ford
and the district court avoided its mention):

... Thejudicial determination on amotion for anew trial isadiscretionary act of the
trial court:

When amotionfor new trial ismadeitisdirected to the sound, broad discretion of the
trial judge, who because of his contact with the trial and his observation of the
behavior of those upon whose testimony the finding of fact must be based is better
positioned than any other one person fully to comprehend the processes by which the
ultimate decision of the triers of fact, the jurors, is reached.

Cloudyv. Fallis, 110 So.2d 669, 673 (Fla. 1959) (citationsomitted). Wereiterated the
rule recently in Sate v. Spaziano, 692 So.2d 174 (Fla. 1977), wherein we stated:

A motionfor anew trial isaddressed to the sound judicial discretion of thetrial court,
andthepresumptionisthat [it] exercised that discretion properly. Andthegenera rule



Isthat unlessit clearly appearsthat thetrial court abused its discretion, the action of
the trial court will not be disturbed by the appellate court.

Id.at177..... The appellate court should apply the reasonabl enesstest to determine
whether thetrial judge abused hisdiscretion, to wit, "discretion isabused only where
no reasonabl e [ person] would take the view adopted by thetrial court." Huff v. Sate,
569 So.2d 1247, 1249 (Fla. 1990).

Allstatelns. Co. v. Manasse, 707 S0.2d 1110, 1111 (Fla. 1998). Accord E.R. Squibb
& Sons, Inc. v. Farnes, 697 So.2d 825 (Fla. 1997); Smith v. Brown, 525 So.2d 868
(Fla. 1988); Baptist Memorial Hospital, Inc. v. Bell, 384 So.2d 145 (Fla. 1980). And
if therewereever any question about that, the question wasforcefully puttorestinthis
Court’ srecent decision in Brown v. Estate of Suckey, 24 Fla. L. Weekly S397 (Fla.
Aug. 26, 1999).
se settled propositions alsa plainly. apply.in.the.precise.cantext presented by thenew trial. .. ...... ..

order inissuehere. Zequeirav. DelLaRosa, 627 S0.2d 531, 533 (Fla. 3d DCA 1993)
(“1 am unable to agree with the majority’s conclusion that the trial court abused its
broad discretioningranting themotionfor new trial”; J. Baskin, dissenting), quashed,
659 So.2d 239, 242 (Fla. 1995) (“we approve and adopt [ Judge Baskin’ s| opinion as
our own”); Castenholzv. Bergmann, 696 So.2d 954, 955 (Fla. 4th DCA 1997) (“Our
review of the record does not disclose the ‘ clear showing of an abuse of discretion,’
. . . hecessary to reverse the trial court’s decision to grant a new trial [for juror
misconduct]”); Owenv. Bay Memorial Medical Center, 443 So.2d 128, 130 (Fla. 1st
DCA 1984) (“Weaffirmthetria court’ sgranting of anew trial [for juror misconduct]
by recognizingthetrial judge’ sdiscretionto order anew trial and thewell documented
position that the grant of anew trial should not be disturbed on appeal absent aclear
showing of abuse of discretion”), review denied, 450 So.2d 487 (Fla. 1984).
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hort, in order 1o prevail on.thisissue.an appeal.in.the.district.court, Fard.had ta convince. .. ... ... ..
that court that no reasonabl e person would have ruled asthetrial court did -- and for
the reasons which follow, we respectfully submit that it came nowhere close to
shouldering that heavy burden. We also respectfully submit that the district court’s
failure even to acknowledge that standard of review requires quashal of itsdecision,
without more, as this Court has routinely done in the past. See, e. g., Baptist
Memorial Hospital, Inc. v. Bell, supra; Ford Motor Co. v. Kikis, 401 So.2d 1341
(Fla. 1981).
2. Thefactual and procedural background.

1e factual and procedural background of thisissueis straightforward. Prior to jury selec-
tion, the prospectivejurorsfilled out astandard "Juror Voir Dire Questionnaire.” In
her answers to the questionnaire, juror Warwick answered "no" to the following
guestions: (1) "Haveyou or any member of your immediatefamily beenaparty to any
lawsuit?'; (2) "Have you or any member of your family ever made any claim for
personal injuries?' (R. 1794). In her answers to the questionnaire, juror Leslie
answered "no" to the following questions: (1) "Have you or any member of your
immediatefamily been aparty to any lawsuit?"; (2) "Hasaclaim for personal injuries
ever been made against you or any member of your family?' (R. 1759).

er answers 1o the guestionnaire,. juror Leslie alsa revealed that.shewasthevicepresident. . . ...... ..
and office manager, and that her husband was the general manager, of McGill
Plumbing (R. 1759). Andduring thecourseof her voir dire questioning, sheidentified
McGill Plumbing as a"family business':



MR. CABANISS [Ford's counsel]: All right. Just a few questions about your
background. | know, Ms. Ledlie, it looks like you and your husband are in afamily
business, is that accurate? Plumbing business?

PROSPECTIVE JUROR LESLIE: Yes. You could say that, yes.

MR. CABANISS: Okay. And how many folks, just generaly, arein that business?
You're vice president and office manager of McGill Plumbing and your husband is
general manager?

PROSPECTIVE JUROR LESLIE: Yes.

(T. 379).
wse of the nature of the lawsuit, all of the prospective jurors were questioned extensively. .. ........

about the make of the vehicles they owned and their past experience with Ford
vehicles -- and the overriding significance of this information to the jury selection
process ssimply could not have been lost on them (e. g., T. 218-25, 432-35, 496-97,
531-33,553-55). Plaintiffs counsel repeatedly stressed theimportance of finding out
whether any of the jurors were "Ford addicts' or "dedicated Ford drivers® (T. 218-
29). Andinresponseto thisexpansiverequest by counsel, thejurorswho wereloyal
Ford customers responded with not only their personal history with Fords, but that
of their familiesaswell. For example, one prospective juror responded, "My family
just wasaFord family. Thereissix of usand we all just -- it waswhat my dad likes,
soweall kind of went that route” (T. 219). And another prospectivejuror responded,
"| am afraid | am a Ford family. My husband worked for Ford. We raised seven
children and they are all driving Fords and never had problems' (T. 228).
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Juror Leslie was asked twice about the vehicles she owned; she disclosed the present
ownership of only one Ford; denied that she wasthekind of person who alwaysbuys
Fords; and denied that she was "involved in Fords or anything like that":

[MR. WAGNER,; plaintiffs counsel]: So theissue that you are going to be asked to
consider iswas thisagasoline fire or oil fire. There will be many other things, but
those are the main things, and with that | need to ask you afew things. | would like
to find out how many of you own an Escort car. Ford Escort. How many of you
own aFord. | wouldlikefor you to tell me and start here and go thisway, about your
Ford. And your experiences with your Ford or Ford's general treatment. Tell me
about your Ford. Tell me what goes on.

MS. LESLIE: A '93 Ford Bronco.

MR. WAGNER: How long have you had it?

MS. LESLIE: Since'93. | owned a Ford Bronco 2 before that.

MR. WAGNER: Are you the kind of person that has always looked to buy Fords?
MS. LESLIE: | got the Bronco because of the roominess. | like the vehicle.

MR. WAGNER: If you have problems with it, what -- who takes care of it?

MS. LESLIE: Walker Ford.

MR. WAGNER: Do you, yourself, get involved in Fords or anything like that?

MS. LELLIE [sid]: No.

MR. WAGNER: | got through most of the Fords. Anyone else have a Ford?

[no response by Ms. Ledli€].



MR. CABANISS[Ford'scounsel]: Ms. Ledlie, what kind of car do you own and do
you know whether it has an inertia switch?

PROSPECTIVE JUROR LESLIE: Wéll, | own a Ford but my husband also owns
aJeep. | think that's a Chrysler product, | think.

(T. 218, 222-23, 228, 433-34).

Following trial, an investigator engaged by plaintiffs counsel conducted a ssmple public
records search (R. 1756, 1799). The search revealed that juror Warwick's husband
had been aplaintiff and acounter-defendant ina1985 lawsuit involving adispute over
areal estate purchase (R. 1796). The search also revealed that juror Warwick's
husband had filed three successful workers compensation claimsfor personal injuries
suffered onthejob between 1986 and 1991 (R. 1802-04). Withrespecttojuror Ledlie,
the search reveal ed that her husband wasadefendant ina1986 personal injury lawsuit
(R.1763).# It asorevea ed that McGill Plumbing, the"family business" of which she
wasan officer and whichwasmanaged by herself and her husband, owned alargefleet
of 25 Ford vehicles (R. 1689-1745).

Competent proof of these factsin the form of sworn affidavits and copies of the public

record documentswerefiled, and the plaintiffsmoved thetrial court for anew trial on

¥ Actualy, thesearchrevealedthat Mr. Lesliehad been adefendant in two companion
1986 personal injury lawsuits (R. 1761, 1763). The record of one of those suitsis
arguably ambiguous, however. The only defendant identified inthe style of the case
iIsMcGill Plumbing; Mr. Ledlieisidentified asadefendant (by the symbol "D") only
inthe"copiesfurnishedto” list (R. 1761). Althoughweareconvincedthatjuror Leslie
failed to disclosetwo personal injury lawsuits, afailureto disclose oneissufficient by
itself to support the new trial order, so we will not insist upon the existence of the
second.
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theground of juror misconduct, and for leavetointerview jurorsWarwick and Ledlie
(R. 1689, 1746). Of course, if Ford were unhappy with this state of the record and
wished to delve deeper, or to obtain clarification or further explanation, all it had to do
was agree to the request for juror interviews. It did not. Instead, it accepted the
record asis by responding with amemorandum of law in which it opposed both the
motion for new trial and therequest for juror interviews(R. 1941). Thiswasthestate
of the record beforethe trial court at the time it ruled on the motions, and it was on
these facts that the trial court granted the motion for new trial -- and, as Ford had
asked it to do, denied the motion for juror interviews (R. 2086).
3. Thepropriety of thenew trial order.

our judgment, in granting the plaintiffs' motion for new trial, the trial court did no more
than (1) apply thoroughly settled principlesof law to (2) astraightforward set of facts
to (3) produce a result which was perfectly consistent with -- indeed, which was
probably required by -- the decisional law on the subject. For starters, it has been
settled for nearly 50 years that counsel is entitled to full and truthful answers from
prospectivejurorsonvoir direexamination, and that afal seanswer or the conceal ment
of amaterial fact relevant to the controversy constitutes juror misconduct which will
require anew trial:

In Loftin v. Wilson, 67 So.2d 185 (Fla. 1953), we explained the major reasons for
interviewing jurors on voir dire:

[ T]o ascertain whether acausefor challenge exists, and to ascertain whether itiswise
and expedient to exercisetheright to peremptory challenge givento partiesby thelaw



Itistheduty of ajuror to makefull and truthful answersto such questionsasare asked
him, neither falsely stating any fact, nor concealing any material matter, since full
knowledge of all material and relevant mattersisessential tothefair and just exercise
of the right to challenge either peremptorily or for cause. A juror who falsely
misrepresents his interest or situation, or conceals a materia fact relevant to the
controversy, isguilty of misconduct, and such misconduct, isprejudicial to the party,
for it impairs his right to challenge.

ld.at192. ...

In determining whether a juror's non-disclosure of information during voir dire
warrants anew trial, courts have generally utilized athree-part test. kilesv. Ryder
Truck Lines, Inc., 267 So.2d 379 (Fla. 2d DCA 1972), cert. denied, 275 So.2d 253
(Fla. 1973). First, thecomplaining party must establish that theinformationisrelevant
and material to jury service in the case. Second, that the juror concealed the
information during questioning. Lastly, that thefailureto disclosetheinformation was
not attributableto thecomplaining party'slack of diligence. Id. at 380. Weagreewith
thisgeneral framework for analysisand notethat thetrial court expressly appliedthis
test inits order granting anew trial.

On numerousoccasions, our appellate courtshavereversed for jury interviewsor new
trials, where jurors allegedly fail to disclose aprior litigation history or where other
information relevant to jury service was not disclosed. . . .

De La Rosa v. Zequeira, 659 So.2d 239, 240-41 (Fla. 1995).
is also settled that the misrepresentation or conceal ment need not be purposeful, but may
be entirely innocent:

... [T]heright of challengeincludestheincidental right that theinformation elicited on
thevoir dire examination shall betrue; theright to challengeimpliesitsfair exercise,
and, if aparty ismisled by erroneousinformation, theright of rejectionisimpaired; a
verdict is illegal when a peremptory challenge is not exercised by reason of false
information; the question is not whether an improperly established tribunal acted
fairly, but it iswhether a proper tribunal was established; . . . next to securing afair
and impartial trial for parties, it isimportant that they should feel that they have had
such atrial, and anything that tendstoimpair their belief in thisrespect must seriously
diminish their confidence and that of the public generally in the ability of the stateto
provide impartia tribunalsfor dispensing justice between its subjects. The fact that
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thefal seinformation wasunintentional, and that therewas no bad faith, doesnot affect
the question, as the harm lies in the falsity of the information, regardless of the
knowledge of its falsity on the part of the informant; while willful falsehood may
intensify the wrong done, it isnot essential to constitute thewrong; . . . when the fact
appearsthat fal seinformationwasgiven, andthat it wasrelied upon, theright toanew
trial follows as a matter of law. . . .

Siles v. Ryder Truck Lines, Inc., 267 So.2d 379, 382 (Fla. 2d DCA 1972), cert.
denied, 275 So.2d 253 (Fla. 1973). Accord Bernal v. Lipp, 580 So.2d 315 (Fla. 3d
DCA 1991); Redondo v. Jessup, 426 So.2d 1146 (Fla. 3d DCA), review denied, 434
So.2d 887 (Fla. 1983).

The cases are legion in which these well-settled propositions have been applied, and new
trials required, in circumstances legally indistinguishable from the circumstances
presented in this case. See, e. g., De La Rosa, supra; Skiles, supra; Bernal, supra;
Redondo, supra; American Medical Systems, Inc. v. Hoeffer, 723 So.2d 852 (Fla. 3d
DCA 1998); Castenholz v. Bergmann, 696 So.2d 954 (Fla. 4th DCA 1997); Wilcox
v. Dulcom, 690 So.2d 1365 (Fla. 3d DCA 1997); Industrial Fire& Casualty Ins. Co.
v. Wilson, 537 So.2d 1100 (Fla. 3d DCA 1989); Perl v. K-Mart Corp., 493 So.2d 542
(Fla. 3d DCA 1986); Owenv. Bay Memorial Medical Center, 443 So.2d 128 (Fla. 1st
DCA), review denied, 450 So.2d 487 (Fla. 1984); Mobil Chemical Co. v. Hawkins,
440 So.2d 378 (Fla. 1st DCA 1983), review denied, 449 So.2d 264 (Fla. 1984);
Minnisv. Jackson, 330 So.2d 847 (Fla. 3d DCA 1976); Ellison v. Cribb, 271 So.2d
174 (Fla. 1st DCA 1972), cert. denied, 272 So0.2d 160 (Fla. 1973). Cf. Gray v. Moss,
636 So0.2d 881 (Fla. 5th DCA 1994); Singletary v. Lewis, 584 So.2d 634 (Fla. 1st
DCA 1991); Smiley v. McCallister, 451 So.2d 977 (Fla. 4th DCA 1984).



In our judgment, it is simply indisputable that juror Warwick responded falsely to two
guestions on her juror questionnaire. Although her husband had been aplaintiff and
counter-defendant in alawsuit, she denied that any member of her immediate family
had been aparty to any lawsuit. And, although her husband had filed three successful
workers compensation claimsfor personal injuriessuffered onthejob, shedenied that
any member of her family had ever made any claim for personal injuries. The
misrepresentationson juror Leslie'squestionnairearenolessindisputable. Although
her husband had been a defendant in a personal injury lawsuit, she denied that any
member of her immediate family had been aparty to any lawsuit, and she denied that
aclam for personal injuries had ever been made against any member of her family.

nce questions like these are basic, core questions asked in voir direin nearly all persona
Injury actionsin this state (which iswhy the questions were presented up front in the
initia juror questionnaire), it issettled that mi srepresentationsconcerning prior litigation
history -- of whatever kind, and whether similar totheactionin suit or not -- areplainly
material. See, e. g., De La Rosa, supra; Skiles, supra; American Medical Systems,
supra; Castenholz, supra; Wilcox, supra; Gray, supra; Bernal, supra; Industrial
Fire & Casualty, supra; Perl, supra; Ellison, supra. And, of course, where a
prospective juror has answered a relevant question on ajury questionnaire with the
word "no," counsal isplainly entitled to accept the answer astrue; counsel cannot be
accused of alack of "due diligence" because he has not followed up during oral voir
direby asking thejuror if shereally meant "no" when shewrote"no" thefirst timethe
guestion was asked. See Wilcox, supra; Industrial Fire & Casualty, supra. The
indisputably false answers which jurors Warwick and Leslie gave concerning their

husbands' prior litigation histories therefore satisfied every prong of De La Rosa's

-24-



three-parttest, perhapsasamatter of law; at thevery least, thetrial court did not abuse
its broad discretion in so concluding.

itself, of caurse,.that was.enaugh ta require affirmance of the new.trial order.. Therewas. . ...... ...
more, however. Juror Leslie also concealed that the "family business,”" of which she
wasan officer and whichwasmanaged by herself and her husband, owned alargefleet
of 25 Ford vehicles. To be sure, she was only specifically asked whether she owned
aFord vehicle, and was not directly asked whether her "family business’ owned any
Fords. Shewasasked if shewas"involved in Fordsor anything like that," however,
and she denied any involvement at all. And it should have been perfectly obviousto
her from the broader context in which the general inquiry was being made of her and
others, aswell asthe considerably more expansiveanswersgiven by other prospective
jurors, that afull and fair responseto the question required disclosure of thelargefleet
of Ford vehicles owned by the "family business':
.................... Asthe First District put the point in asimilar context:

Wealsorgject, asbeing entirely without merit, appellee'sargument that M obil waived
itsright to challengethejuror post-trial by failing to specifically ask her onher voir dire
about any relationship she might havewith the Crawford family or appellee'swife. It
Is abundantly clear from the transcript of the voir dire proceedings that no person
sufficiently perceptiveand alert to bequalified to act asajuror could have sat through
thevoir direwithout realizing that it was hisor her duty to make known to the parties
and the court any relationship with any of the named parties, witnesses or attorneys.
Nevertheless, the juror failed to reveal her relationship to appellee's wife and to his
former attorney. Her failureto disclose material information bearing on her possible
biasand her qualificationsto serveasajuror deprived Mobil of itsright tointelligently
participate in selection of thejury, and givesriseto an unacceptably strong inference
that Mobil did not receive the fair trial to which it was entitled. Accordingly, we
reverse and remand for anew trial.
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Mobil Chemical Co., supra, 440 So.2d at 381. For a similar observation, see
Singletary v. Lewis, 584 So.2d 634 (Fla. 1st DCA 1991).

y, the trial court.was well. within.its discretion in concluding,.under.all the circumstances. .. ... ... ..
presented by thethrust and focus of the extensivevoir dire, that thelargefleet of Ford
vehicles owned by juror Leslie's "family business' was a material and relevant fact
which she should have disclosed; that she conceal ed thisfact from plaintiffs counsel
(and deflected theinquiry further by gratuitously volunteering that her husband owned
a jeep); and that the failure of plaintiffs counsel to discover this fact was not
attributable to alack of diligence. The three-part test of De La Rosa was therefore
satisfied with respect to thisadditional omission by juror Leslie. Atthevery least, the
district court could not fairly conclude that no reasonabl e person would haveruled as
thetrial court did on thispoint, so it could not |egitimately declare that thetrial court
abused itsdiscretion in granting the plaintiffs motion for new trial on thisadditional,
cumulative ground.

Nost respectfully, the trial court's discretionary grant of the plaintiffs motion for new tria
was fully supported by both the law and the facts on three separate, cumulative
grounds-- juror Warwick'smisrepresentation of her husband'sprior litigation history,
juror Ledlie's misrepresentation of her husband's prior litigation history, and juror
Ledie's concealment of her and her husband's extensive involvement with Ford
vehicles-- andthenew trial order plainly should have been affirmed for any oneor all
of these reasons.

4. Thedistrict court’s disagreement with the order.



at was the sum and substance of the argument we made in the district court. The district
court was not persuaded. It concluded that, because her husband’ s involvement in
alawsuit occurred prior totheir marriage, juror Ledlietruthfully answered the question,
“Haveyou or any member of your immediatefamily been aparty toalawsuit?’ Quite
apart from the fact that the question drew no distinction between “before marriage”
and*“ after marriage,” therearetwo significant additional problemswith thisconclusion.
Firdt, juror Ledliealso answered “no” to asecond question, “Hasaclaimfor personal
injuries ever been made against you or any member of your family?’ (emphasis
supplied), and the record reflects that Mr. Ledlie had been a defendant in a personal
injury lawsuit. By use of the emphasized word “ever,” this second question fairly
asked for disclosureof al suchinvolvement, whether before or after marriage, and we
believeitissimply undeniablethat it wasanswered falsely. Thedistrict court appears
to have overlooked (or perhaps ignored) this additional question and answer. This

was unfair to thetria court and the plaintiffs.

the fact that the Ledlies were not married at the time of the prior lawsuit -- was not
beforethetrial court at thetimeit granted the plaintiffs' motionfor new trial. Indeed,
it wasnever beforethetrial court in any competent format all. Weremind the Court
that the evidence before the trial court at the time it granted the plaintiffs motion
proved that the Leslies were husband and wife. The plaintiffs moved for a jury
interview in an effort to ferret out the details, but Ford successfully opposed the
motion. Nointerview wasconducted asaresult, and the date of the Leslies’ marriage
wastherefore never ascertained. It wasnot until after the new trial order was entered

that Ford contended (inaprocedurally impermissible Rule 1.540(b) motion, thedenial
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of which Ford did not challenge, and the district court did not reverse, in the
consolidated companion appeal) that the Leslies were not married at the time of Mr.
Ledlie' s prior litigation. It provided no competent evidence of this purported fact,
however. It smply filed acopy of aletter purportedly written by juror Lesliewhich
contained this information.

s letter was the.purest form of inadmissible hearsay imaginable. It was.simply.apieceaf. ..........
paper. Itwasnot authenticated. It wasnot sworn. For all that anyone knows, it could
have been written by Ford itself. Thetrial court could not properly have considered
it, and it properly declined to set aside its new trial order because of it. See §90.801
and 90.802, Fla. Stat. (1997); Shere v. Sate, 579 So.2d 86 (Fla. 1991); Travelers
Insurance Co. v. Jackson, 610 So.2d 680 (Fla. 5th DCA 1992); Walker v. Sate,
Unemployment Appeals Commission, 720 So.2d 278 (Fla. 2d DCA 1998); Brown v.
International Paper Co., 710 So.2d 666 (Fla. 2d DCA 1998); Garcia v. Sate, 701
$0.2d 607 (Fla. 2d DCA 1997). Seealso Pesci v. Maistrellis, 672 So.2d 583 (Fla. 2d
DCA 1996); Harbour Island Security Co., Inc. v. Doe, 652 So.2d 1198 (Fla. 2d
DCA), review denied, 662 So.2d 341 (Fla. 1995).

1 appeal, however, the district court simply accepted the contents of the unauthenticated,
unsworn, hearsay letter asan established fact, and then reversed thetrial court’ s new
trial order because of it. Becausethisfact was not beforethetrial court at thetimeit
granted the plaintiffs’ motion for new trial, thedistrict court actually reversed thetrial
court for aruling it never made. Andworsestill, it reversed thetrial court for afact
which was never proven to thetrial court in any competent form at all, either before
or after the new trial order wasentered. Most respectfully, thiswasterribly unfair to

the trial court and the plaintiffs; and because the fact upon which the district court
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reversed the trial court is no fact at all on the record made below, it should have
concluded that the trial court committed no error in concluding that juror Lesliedid
respond falsely on her juror questionnaire.
le district court also concluded that juror Leslie did not conceal the fact that, in its words,
“the business for which she worked” had a fleet of 25 Ford vehicles. The district
court acknowledged that juror Leslie was a vice-president of the business, but
described the business only as “her employer.” This, we respectfully submit, is a
highly sanitized version of the facts which overlooks the actual facts upon which the
trial court bottomed its contrary conclusion. Theevidencebeforethetria court at the
timeit granted theplaintiffs motionfor new trial wasthat thefleet of 25 Ford vehicles
wasowned by theL edlies' “family business’; that Mr. L esliewasthe general manager
of the“family business’; and that Mrs. Leslie was the office manager of the “family
business.” These facts establish afar more intimate association with the substantial
fleet of Ford vehicles than the district court’s opinion discloses, and a far sounder
basisfor thetrial court’sconclusion that juror Leslie should havereveaedthisfactin
response to the persistent questioning of the entire panel on the subject. To sanitize
them out of existence was unfair to the trial court and the plaintiffs; and because of
these additional facts, the district court should have concluded that juror Leslie did
conceal theundeniably material fact that the“family business’ managed by theL edlies
owned afleet of 25 Ford vehicles.
he district court also concluded that juror Ledlie’s non-disclosure of the 25 Ford vehicles

owned by her “family business’ was not material. This fact was plainly material,
however, and Ford nowhere contended initsbrief that it wasnot. Inoverlookingthis

aspect of Ford’ sposition on appeal, and in declaring immaterial what Ford conceded
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to be material, thedistrict court departed fromitsroleasaneutral arbiter and became
an advocate for Ford. Thiswas also unfair to the trial court and the plaintiffs.

With respect to juror Warwick, the district court conceded that she falsely concealed her
husband’ s involvement in a prior lawsuit. It concluded that the lawsuit was not
material, however, becauseMr. Warwick wasaplaintiff inthelawsuit -- and, according
tothedistrict court, aplaintiff inaprior lawsuit would be expected to befavorable to
a plaintiff. The district court overlooked (or perhaps ignored) the fact that Mr.
Warwick was also a counter-defendant in the lawsuit. That fact, we respectfully
submit, should have made aconsiderabledifferencein thedistrict court’ sanaysis of
the issue.

The district court also concluded that juror Warwick was not required to disclose her
husband’ sthree prior workers’ compensation claims because hewas* not a‘ party to
alawsuit’.” There are two significant problems with this conclusion. First, juror
Warwick also answered “no” to asecond question, “ Haveyou or any member of your
family ever made a claim for personal injuries?’ (emphasis supplied). That is an
entirely different question than the question about “prior lawsuits,” and it was
obviously designed to ferret out the existence of Mr. Warwick’s prior workers
compensation claims -- and we believe it is ssmply undeniable that it was answered
fasdy. The district court appears to have overlooked (or perhaps ignored) this
guestion and answer as well.

nd, Ford nowhere.contended in its.hrief.that juror Warwick was.not.required.to.disclase. .. ........
thisinformation; it acquiesced inthetrial court’ sconclusionthat sherespondedfalsely
concerningall four of the prior proceedingsinwhich her husband had been involved.

In overlooking this aspect of Ford’s position on appeal, and in declaring true what
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Ford conceded to befalse, the district court departed from itsrole as a neutral arbiter
and became an advocate for Ford. Neither of these thingswas fair to thetria court
or the plaintiffs, and because of juror Warwick’ s additional false answer, the district
court should have concluded that she did respond falsely on her jury questionnaire.
e district court also dismissed juror Leslie' s misrepresentation concerning her husband’ s
prior lawsuit asimmaterial because, among other reasons, it was remoteintime. It
also dismissed juror Warwick’ s misrepresentations concerning her husband’ s prior
lawsuit and multiple workers compensation claims as immaterial because her
husband’ sprior litigation wasremoteintime, small inamounts, dissimilar to theinstant
suit, and “asserted by one seeking monies, to wit: one customarily favorable to a
plaintiff.” Itisherethat the district court misapprehended a critical aspect of DelLa
Rosav. Zequeira, 659 So.2d 239 (Fla. 1995), and reached aconclusioninarguably in
conflictwithit. Itsdeclaration of immateriality, werespectfully submit, wasessentially
areprise of Judge Schwartz’ sopinionfor themajority inZequeirav. DeLaRosa, 627
S0.2d 531 (Fla. 3d DCA 1993), quashed, 659 So.2d 239 (Fla. 1995), in which he
declared ajuror’ s misrepresentations concerning seven prior lawsuits-- six of which
were clearly unrelated to the issuesin suit; one of which involved asimilar personal
injury suitinwhichthejuror (who voted against the plaintiff) had been aplaintiff; and
some of which werefive, seven, 14 and 15 yearsin the past -- to beimmaterial, and
therefore insufficient to support a new trial order.
2 |ate Judge Baskin vigorously dissented from this position, however, concluding instead

that thejuror’ smisrepresentation of hisprior litigation history was material asamatter
of law -- whether theprior litigation wasrel ated to the present litigation or not; whether

thejuror wassimilarly situated to the complaining litigant intherel ated suit or not; and
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however remote in timethe prior litigation might have been. Judge Baskin’ s dissent
Is now undeniably the law in Florida, because this Court said so in De La Rosa v.
Zequeira, 659 So.2d 239, 242 (Fla. 1995): “Judge Baskin's dissenting opinion
containsacompleteyet conciseanalysisof all theissuesinvolved herein. Rather than
repeat that analysis, we approve and adopt her opinion as our own.” As a resullt,
Judge Schwartz's mgjority opinion was quashed.

In our judgment, the district court’s opinion in the instant case echoes Judge Schwartz’'s
analysis of the issue in numerous respects, it is inconsistent with Judge Baskin’'s
analysisof theissue; anditisthereforeincons stent with thisCourt’ sultimate approval
of Judge Baskin'sdissent. And because the Third District has accepted the lesson
of this Court’s quashal of its decision in De La Rosa, the decision sought to be
reviewed here conflicts with at least two of the Third District’s post-De La Rosa
decisions as well.

-or example, in Wilcox v. Dulcom, 690 So.2d 1365, 1366 (Fla. 3d DCA 1997), the Third
District wrote:

Thelitigation history of apotential juror isrelevant and material tojury service, even
iIf that history involvesadifferent type of case. “A personinvolvedin prior litigation
may sympathize with similarly situated litigants who develop a bias against legal
proceedingsingeneral.” DelLaRosa, 659 So.2d at 241 (Fla. 1995) (quoting Zequeira
v. De La Rosa, 627 So.2d 531, 533 (Fla. 3d DCA 1993). (Baskin, J., dissenting).
Accordingly, the materiality prong of the test was satisfied in the instant [personal
injury] case when the juror failed to reveal the fact that she had been involved in a
collections dispute and a party in a domestic action.

In addition, see American Medical Systems, Inc. v. Hoeffer, 723 So.2d 852 (Fla. 3d

DCA 1998) (in a products liability action, juror’s failure to disclose her prior



involvement in a debt-collection action was a material concealment supporting trial
court’s grant of anew tria).

Inits analysis of the misconduct of both jurors, the district court also twice observed that
plaintiffs’ counsel failed toinquire about prior litigation history when other potential
jurors acknowledged prior litigation in their questionnaires, and then used this
observation to concludethat thetwojurors' falseanswerswereimmaterial. Wemust
respectfully insist that the latter does not follow from the former, and that neither the
observation nor the conclusion were appropriate grounds for reversing the new tria
order, for two reasons.

. the time allotted.for jury. voir.dire is limited, .and. repetition. by counsel.is.strictly prohib-. .. ...... ..
ited. Because defense counsel alwaysinquireabout prior litigation history, plaintiff’s
counsel almost always leave that inquiry to defense counsel and spend their limited
time on other matters. That iswhat happened in the instant case, and Ford’ s counsel
did conduct the inquiry, exactly as plaintiffs counsel knew he would (and then
challenged every prospectivejuror he questioned on the subject) (T. 360-61, 402-03,
457-59). We fail to see how such a sensible and practical tactical decision should
result in awaiver of juror misconduct represented by lying on ajury questionnaire --
and thereisno prior decision of any Florida court which even arguably suggests such
athing.

cond, and more importantly, because jurors Leslie and Warwick falsely represented their
spouses’ prior litigation histories, the subject was not explored by either side below.
If the district court is correct that exploration of this issue with other prospective
jurors who have not lied on thelr jury questionnaires is a necessary condition to

obtaining a new tria for the misconduct of jurors who have lied on their question-
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naires, then Ford would have been entitled to a new trial in this case if it had lost
below, but the plaintiffs, because they lost below, are not. That, we submit, is the
undeniable effect of the district court’s observation and conclusion.

f that isto be the law in this state, then plaintiffs’ counsel are no longer free to leave any
subject to defense counsel in voir dire -- not even those questions that are always
asked by defensecounsel. Neither will defense counsel dareto forego inquiry onany
subject previously addressed by plaintiffs' counsel. And the unintended effect of the
district court’ s decision will be that both sides must ask exactly the same questions
intheir voir direin order to avoid awaiver of the type the district court has endorsed
in thiscase. Asaresult, and as a matter of necessity, voir dire will become highly
extended and unduly repetitive, and wedoubt that thetrial judgesinthisstatewill stand
for that. Surely the district court overlooked this unintended but inevitable conse-
guence of its observation and conclusion, and we respectfully urge the Court to
disapprove it as aground for reversing the new trial order in this case.

1 short and in sum, the trial court did no more than apply thoroughly settled principles of
law to astraightforward set of factsto produce aresult which was perfectly consi stent
with the decisional law on the subject. Its determination to order anew trial for the
mi srepresentations of jurors Warwick and Leslie was adiscretionary determination,
reviewable on appeal only for an abuse of discretion. Thedistrict court did not apply
that standard of review. Andto explainitsconclusionthat areversal wasrequired, the
district court wasforced to ignore some of thefacts, sanitize others, and add a“fact”
that was not proven with competent evidence and that was not even before the trial
court at thetimethenew trial order wasentered. Most respectfully, thedistrict court’s

decision is erroneous in multiple respects, and it should be quashed.
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B. THE TRIAL COURT NEITHER ERRED NOR ABUSED ITS DISCRE-
TION IN GRANTING THE PLAINTIFFS MOTION FOR NEW TRIAL ON
THE GROUND THAT IT SHOULD HAVE EXCLUDED EVIDENCE OF
STANLEY LIVERNOIS BLOOD ALCOHOL CONTENT.

1. The standard of review.

new trial order rests.an an additional, alternative graund --.the.trial court’ s determination
that it should have excluded evidence of Stanley Livernois blood alcohol content.
Two reasonswere given for this conclusion: (1) that Stanley’ s collision with thetree
was merely a“remote condition” and not a proximate cause of Clifford’s horrible
burns, so Ford was not entitled to apportion itsliability for the burns with Stanley’s
fault in causing theinitial impact; and (2) that admission of the evidence was highly
prejudicial and the error was therefore not harmless.

) the extent that the order turns upon a purely legal question -- whether Ford was entitled
to apportionitsliability with Stanley -- it wasreviewablein the district court de novo,
as a matter of law. To the extent that the order concludes that the error was
prejudicial, it was reviewable only for an abuse of discretion. See Sears Roebuck &
Co. v. Jackson, 433 So.2d 1319 (Fla. 3d DCA 1983). Thedistrict court’s decision
mentions neither standard of review, and it reversesthis aspect of the new trial order
with a single sentence: “On the facts in this crash-worthiness case, the appellant
properly raised an apportionment defense. SeeKidron, Inc. v. Carmona, 665 So.2d
289 (Fla. 3d DCA 1995).” For thereasonsthat follow, webelievethisconclusonwas
€rroneous.

2. Theprocedural background.



As noted at the outset of this brief, the plaintiffs did not sue Stanley, and their claim for
damagesagainst Ford waslimited to theinjuries caused exclusively by the post-impact
fireresultingfromanalleged defectinitsvehicle(R. 93-103). Initsanswer tothefirst
amended complaint, Ford raised an "apportionment" defense, but it sought
apportionment only generally with "third parties, either known or unknown" (R. 110-
15, 113). Of course, the generality of this allegation, and its failure to specifically
identify Stanley asthe non-party whoseliability wasto beanissueat trial, rendered it
legaly insufficient. See Nash v. Wells Fargo Guard Services, Inc., 678 So.2d 1262
(Fla. 1996). Becausetheliability of Stanley had not been specifically pled, plaintiffs
counsel prepared and proposed apre-trial stipulation which did not include Stanley's
fault as an issue to be tried (T. 330-36). Ford's counsel, who was under the
impression that the liability of Stanley had been specifically pled, requested that the
stipulation include the issue (1d.).

A dispute arose over the state of the pleadings; plaintiffs counsel was convinced that the
issue had not been specifically pled, and Ford's counsel was convinced that it had
(Id.). Because of time constraints, and based upon Ford's counsel's representation
that the issue had been properly pled, the issue of Stanley's fault was included in the
pre-trial stipulation asfollows: ". .. the negligence of STANLEY LIVERNOIS. ..
as pled by Defendant” (emphasis supplied) (R. 646; 1d.). The purpose of including
the emphasi zed modifier wasto allow the pleadingsto control at trial: if theissue had
been pled, it wasanissuefor trid; if not, thennot (T. 330-36). Attrial, Ford'scounsel
conceded on the record that the foregoing discussion of the genesis of the stipulation,

aswell asthe meaning and purpose of the emphasi zed modifier, wascorrect (T. 333).
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the beginning of trial, plaintiffs counsel sought the exclusion of all evidence of Stanley's
fault on two grounds: (1) Ford had failed to plead an affirmative defense seeking
"apportionment™ with Stanley's fault, so there was no issueto betried in that regard;
and (2) evenif theissuehad been pled, it wasnot alegal defensetotheplaintiffs claim
because Clifford suffered two separate, distinct, and successive injuries, and there
could beno " apportionment” of fault between Stanley and Ford for theinjuriescaused
exclusively by the fire (T. 12-49). Ford's position was that it was entitled to
"apportion” itsliability for theinjuriescaused by thefirewith Stanley'sinitial fault, and
that evidence of Stanley's intoxication was therefore relevant and admissible (1d.).
After hearing extensive argument, the trial court agreed with the plaintiffs that there
were two separate, successive injuries; that Ford was a subsequent tortfeasor rather
than ajoint tortfeasor; that no " apportionment™ defensewasavailable under thelaw as
aresult; and that evidence of Stanley's fault would therefore be excluded (T. 49-56,
60-64). Becausethat ruling effectively mooted the plaintiffs alternative contention that
the defense had not been pled in the first instance, the trial court did not rule on the
sufficiency of the pleadings to support the defense (1d.).
on the second day of trial, after plaintiffs counsel had completed his voir dire of the pro-

spectivejurors, Ford moved thetrial court for leave to amend its pleadingsto add an
affirmative defense specifically identifying Stanley as the non-party with whom it
wished to "apportion” its liability (T. 339-45). The motion was taken under
advisement, and the voir dire continued (Id.). On the fourth day of trial, after the
plaintiffs had begun presentation of their case, Ford was permitted to proffer the
excluded evidence of Stanley'sfault (T. 1049-50). At the conclusion of the proffer,

there was a lengthy discussion concerning the legal viability of Ford's proposed
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"apportionment” defense and the state of the pleadings, during which thetrial court
reverseditself and ruled that an " apportionment” defensewasavailable; that evidence
of Stanley'sfault wasadmissible, but would belimitedinorder toreduceitsprejudicia
effect; and that Ford would be permitted to amend its pleadings to alege its
"apportionment” defense(T. 1071-1101). Over theplaintiffs objection, thejury was
thereafter informed (in language to which the parties stipul ated), that the cause of the
collisonwiththetreewasthe excessive speed of Stanley, and that Stanley had ablood
alcohol level of .14% (T. 1102-14, 1461-62). (Inthe same stipulation, the jury was
advised that therewas no evidencethat Clifford had consumed any alcohol beforethe
accident -- T. 1462).

er trid, the plaintiff moved for a new trial on the grounds that the trial court had erred in
concludingthat an " apportionment” defensewould lieonthefactsinthe case, and that
it had erred in permitting Ford to amend itsanswer to raise the defensein themiddie
of trial -- both errors combining to result in the admission of theirrelevant and highly
prejudicial evidence of Stanley'sblood alcohol content (R. 1752-53, 1915-18). Inits
new trial order, thetrial court ruled that the amendment had been properly allowed,;
however, relying upon the decision upon which the plaintiffs had persistently and
consistently relied for their position that an " apportionment” defense simply would not
lieonthefactsinthecase, it concluded that it had been correct at the outset of thetrial
when it had concluded that Stanley'sfault was merely a'remote condition” for Ford's
subsequent, supervening fault; that the prgjudicial valueof theevidence outweighedits
probativevalue; that it had therefore erred in admitting thehighly prejudicial evidence
of Stanley's blood alcohol content; and that a new trial was required (R. 2092-94).
3. Thepropriety of the new trial order.
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s noted above, two rulings combined to result in the admission of Stanley's blood al cohol
content -- thetrial court'smid-trial conclusionthat an" apportionment” defensewould
lieon thefactsin the case, and its mid-trial conclusion that Ford would be permitted
to amend its answer to raise the defense. Had either mid-trial ruling gone the other
way, of course, there would have been no issue of "apportionment” inthe case at al,
and thehighly prejudicial evidenceof Stanley'sblood a cohol content would have been
properly excluded. Inour judgment, both of these mid-trial rulings were erroneous.
However, the trial court ultimately concluded post-trial that only one of them was
erroneous-- that it had correctly allowed theamendment, but had erred in concluding
that the amendment stated a legally viable defense on the facts of the case.

:ause the trial court resolved our. two, either/or contentians.in.this manner post-trial, Fard. .. ..... ...
recognized below that it had to convince the district court of two thingsin order to
prevail onthisissue: (1) that thetrial court did not err in allowing the amendment in
mid-trial; and (2) that it did err in concluding post-trial that the amendment failed to
state alegally cognizable defense. Conversely, we were entitled to support the new
trial order intwoways. (1) by demonstrating, under thefamiliar "right for thewrong
reason’ rule, that thetrial court erredin allowing theamendmentinmid-trial. SeeDade
County School Board v. Radio Station WQBA, 731 So.2d 638 (Fla. 1999); and (2)
by demonstrating that thetrial court correctly concluded post-trial that the amendment
falled to state alegally cognizable defense. Weintend to argue both thingsin defense
of the new trial order's bottom line -- that evidence of Stanley's blood alcohol content
was erroneously admitted, and that anew trial wasthereforerequired. An additional
“right for the wrong reason” argument, supported by recent developments in the

decisional law, will be advanced in conclusion.
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a. Thepropriety of the mid-trial amendment.

At the beginning of trial, Stanley's negligence was not an issue to be tried because Ford's

"apportionment” defense lacked the specificity required by Nash v. Wells Fargo
Guard Services, Inc., 678 So0.2d 1262, 1264 (Fla. 1996) ("We. . . hold that in order
toincludeanonparty ontheverdict form pursuant to Fabr e, the defendant must plead
as an affirmative defense the negligence of the nonparty and specifically identify the
nonparty") (emphasissupplied). Had theissuebeen properly pledinthat manner, the
attitudes of prospective jurors concerning youthful driving, excessive speed, and
teenage drinking would plainly have been obligatory subjectsfor exploration during
voir dire.

Although Ford asked the trial court for leave to question the panel on these subjects, the
plaintiffs opposed the request on the perfectly legitimate ground (at that time) that no
"apportionment” defense had been pled, and neither party was permitted to inquire
because of theinitial ruling that therewasno " apportionment” issueto betried (T. 53-
55). The jury was therefore questioned and selected, opening statements were
delivered, and the plaintiffs began presentation of their case without referenceto any
of theseveral issuesimplicated by the defensethat Ford had plainly waived. SeeRule
1.140(h), Fla. R. Civ. P. ("A party waives all defenses . . . that the party does not
present either by motion . . . under thisruleor . . . in aresponsive pleading . . ."),
guoted in Nash, supra at 1264.

withstanding that.the.defense had been.waived.before trial, the trial. court permitted Fard. .. ...... ..

to inject it into the proceeding on the fourth day of trial. Most respectfully, thiswas
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error. Amendmentsto pleadingsareliberally permitted, to be sure, but inthe specific
context presented here, mid-trial amendments are simply prohibited:

. . . The defendant may move to amend pleadings to assert the negligence of a
nonparty subject to the requirements of Florida Rule of Civil Procedure 1.190.
However, notice prior to trial is necessary because the assertion that noneconomic
damages should be apportioned against a nonparty may affect both the presentation
of the case and thetria court's ruling on evidentiary issues.

Nash, supra at 1262 (emphasis supplied).

though this aspect of Nash was brought to its attention, the trial court concluded (as Ford
urged) that the mid-trial amendment was permissible because "no real prejudicewas
present . . . since there was no doubt from the pleadings before amendment as to
whom thedriver was" (R. 2093-94). Most respectfully, thisattempted finesse of the
plain mandate of Nash missed the point. Of coursethe plaintiffsknew theidentity of
the driver -- but they also knew that the details of his conduct would not be an issue
at trial, and they prepared their case for trial accordingly. They did not prepare to
defend against the defense, and they had no opportunity to voir dire the prospective
jurors on their attitudes concerning the driver's conduct.

For all that can be known, one of the jurors ultimately selected may have lost achild to a
drunk teenagedriver -- afact which, if the opportunity to elicit it had been presented,
would have been of critical significance in the jury selection process. In short, the
plaintiffs were plainly prejudiced by the mid-trial amendment. Cf. Arky, Freed,
Searns, Watson, Greer, Weaver & Harris, P.A. v. Bowmar Instrument Corp., 537
S0.2d 561 (Fla. 1988) (issuesrequired to beraised in pleadings must beraised before
trial in order that a defense can be prepared, and verdicts cannot rest on new issues

raised over objection during trial). The amendment was also squarely prohibited by
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Nash, and thetrial court wastherefore"right for thewrong reason” in ordering anew
trial on the ground that Ford had no viable "apportionment” defense to support
admission of evidence of Stanley's blood alcohol content.

b. Thepropriety of the “apportionment” defense.

Thetrial court was also "right for the right reason” in concluding that Ford had no viable
"apportionment” defense on the factsin this case. Aswe have repeatedly stressed,
although Stanley wascertainly acause of theaccident -- theinitial impact with thetree
-- Clifford suffered only minor injuries in the initial impact (and no damages were
sought for thoseinjuries). A significant amount of timethen passed beforethevehicle
turned into araging inferno because of the alleged defect in the vehicle, and Clifford
then suffered burnsover nearly 80% of hisbody and theloss of three of hisfour limbs
(and damages were sought from Ford only for thoseinjuries). The damages suffered
intheaccident werethereforereadily divisibleinto two separatel y-caused, successive
injuries. Andwerespectfully submit, where separately-caused, successiveinjuriesare
concerned, the two tortfeasors are not considered “joint tortfeasors,”" and there can
be no "apportionment” of damages between them under 8768.81, Fla. Stat.

iegin with, we take.it to be.self-evident that, because the plain purpose of 8768.81 was.to. ..........
abrogate the doctrine of joint and severa liability and to replace the remedy of
"apportionment" by contributionwith theremedy of "apportionment"” withintheinitial
suit (and thereby, curioudly, to shift the risk of an insolvent tortfeasor from the
wrongdoer to thevictim), the"apportionment” of damageswhich the statute mandates
in lieu of joint and several liability is required only in those cases where joint and

severd liability for those damages would have existed without benefit of the statute.
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See§8768.81(3), Fla. Stat. (. . . thecourt shall enter judgment against each party liable
on the basis of such party's percentage of fault and not on the basis of joint and
severd liability"); Beverly Enterprises-Florida, Inc. v. McVey, 739 So0.2d 646 (Fla. 2d
DCA 1999); Ass' n for Retarded Citizens-Volusia, Inc., 741 So.2d 520 (Fla. 5th
DCA), reviewdenied,  So.2d  (Fla. 1999). Seegenerally Fabrev. Marin,
623 S0.2d 1182 (Fla. 1993); Smith v. Department of I nsurance, 507 So.2d 1080 (Fla.
1987); Messmer v. Teacher's Insurance Co., 588 So.2d 610 (Fla. 5th DCA 1991),
review denied, 598 So.2d 77 (Fla. 1992). In short, if Stanley and Ford -- each of
whom caused separate, distinct, successiveinjuries-- arenot joint tortfeasors, thenno
"apportionment” defense is available to Ford.

1. Therearetwo lines of authority demonstrating that no "apportionment” defense is
availableto Ford on thefactsin this case -- each of which approachesthe problemin
a somewhat different way. One line of authority is represented by the principal
decision upon which the plaintiffs relied below, and upon which the trial court
ultimately reliedinthenew trial order: Whitehead v. Linkous, 404 So.2d 377 (Fla. 1st
DCA 1981). Inthat case, the plaintiff's decedent attempted suicide by overdosing on
drugs and a cohol; the defendant-physi cian and defendant-hospital negligently allowed
him to die; and theissue on appeal waswhether thetrial court erred in submitting the
issue of comparative negligencetothejury andin"apportioning" damagesbetweenthe
plaintiff and the defendantsthereafter. Thedistrict court held that no " apportionment”
would lie.

(plained its.reasoning in language which.is.particularly. appraopriate to the similar 'appor-. . . ... ... ..

tionment" issue presented in the instant case:
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A remote condition or conduct which furnishes only the occasion for someone else's
supervening negligence is not a proximate cause of the result of the subsequent
negligence. Seee.g., McClainv. McDermott, 232 So.2d 161 (Fla. 1970). Both Dr.
Linkousand thehospital assert that the decedent's actsin attempting to commit suicide
were a contributing legal cause of his death and thus subject to the preceding
instruction regarding the comparative negligence to the decedent. We think this
argument confuses the difference between a contributing cause in fact and a
contributing legal or proximate cause. Whilethe latter issubject to an instruction on
comparative negligence[for purposesof apportioning damages], theformer certainly
is not. The Second District Court of Appea has succinctly stated the applicable
standard:

In short, conduct prior to an injury or death is not legally significant in an action for
damages like this, unlessit isalegal or proximate cause of the injury or death -- as
opposed to a cause of the remote conditions or occasion for the later negligence. So
it iswith conduct of a patient which may have contributed to his illness or medical
condition, which furnishes the occasion for medical treatment. That conduct is not
available as a defense to mal practice which causes a distinct subsequent injury --
here the ultimate injury, wrongful death.

Matthews v. Williford, 318 So.2d 480, 483 (Fla. 2d DCA 1975). . . .

404 So.2d at 379 (emphasis supplied).

hen that analysisis applied to the instant case, the correctness of the trial court's ultimate
conclusion is inescapable. Because the alleged defect in Ford's vehicle caused a
"distinct subsequent injury” -- here, horribleburnswhich would not have occurred but
for the defect -- Stanley's intoxicated driving, while a cause in fact, was not a
proximate cause of that subsequent injury; thetwo tortfeasorswerethereforenot joint
tortfeasors with respect to the "distinct subsequent injury"; and no " apportionment”

defense was available to Ford.?

¥ There is nothing unusual about this conclusion. Causal effects can generally be
traced backwards ad infinitum (or at least to the "Big Bang"). Asapractical matter,
the law of torts simply must draw aline somewhere -- and the line, although always
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; proposition.-- that negligent.canduct which.provides only. aremote condition furnishing. .. ... ... ..
the occasionfor the supervening fault of another isnot aproximate cause of theinjury
-- was explicitly endorsed by this Court in Department of Transportation v. Anglin,
502 S0.2d 896 (Fla. 1987). Indeed, there are numer ous decisionswhich say the same
thing in various circumstances anal ogous to those presented in the instant case. See,
e.g., Memorial Park, Inc. v. Spinelli, 342 So.2d 829 (Fla. 2d DCA 1977), cert.
denied, 354 So.2d 986 (Fla. 1978); Matthews v. Williford, 318 So.2d 480 (Fla. 2d
DCA 1975); Barnesv. Gulf Power Co., 517 So.2d 717 (Fla. 1st DCA 1987); Pearce
v. Sate of Florida, Department of Transportation, 494 So.2d 264 (Fla. 1st DCA
1986); Wright v. Metropolitan Dade County, 547 So.2d 304 (Fla. 3d DCA), review
dismissed, 553 So.2d 1168 (Fla. 1989); Derrer v. Georgia Electric Co., 537 So.2d
593 (Fla. 3d DCA 1988), review denied, 545 So.2d 1366 (Fla. 1989); Ruiz v.
Taracomo Townhomes Condominium Assn, Inc., 525 So.2d 445 (Fla. 3d DCA
1988); Borges v. Jacobs, 483 So.2d 773 (Fla. 3d DCA 1986); Metropolitan Dade
Countyv. Colina, 456 So.2d 1233 (Fla. 3d DCA 1984), review denied, 464 So.2d 554
(Fla. 1985); Banat v. Armando, 430 So.2d 503 (Fla. 3d DCA 1983), review denied,
446 So.2d 99 (Fla. 1984); Pope v. Cruise Boat Co., Inc., 380 So.2d 1151 (Fla. 3d
DCA 1980); Vendola v. Southern Bell Telephone & Telegraph Co., 474 So.2d 275
(Fla. 4thDCA 1985), review denied, 486 So0.2d 597 (Fla. 1986); Hohnv. Amcar, Inc.,

problematically drawn, isgenerally drawn between the proximate (which means near
or immediate), and theremote (which, inthiscontext, meansnot near, notimmediate,
not proximate). See generally Stahl v. Metropolitan Dade County, 438 So.2d 14
(Fla. 3d DCA 1983); Gath v. . Lucie County-Ft. Pierce Fire Dist., 640 So.2d 138
(Fla. 4th DCA 1994) (J. Anstead, specially concurring); Prosser & Keeton on Torts,
8841-44 (5th Ed. 1984).
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584 S0.2d 1089 (Fla. 4th DCA 1991); Barati v. Aero Industries, Inc., 579 So.2d 176
(Fla. 5th DCA), review denied, 591 So.2d 180 (Fla. 1991).¢
Most respectfully, Stanley's intoxicated driving certainly set in motion a chain of events

which ultimately resulted in Clifford's horrible burns. But that chain was broken for
purposes of the law of proximate causation when the vehicle came to rest after
impacting thetree and causing only minor injuries. At that point, all of the preceding
events had reached aposition of rest. It was only thereafter that the vehicle failed to
perform as Ford intended by design, and the defect in the vehicle then created an
enormousfirewhich caused a" distinct subsequent injury,” horrible burnswhichwould
not have occurred but for the defect. While Stanley's conduct was certainly a cause
infact, it wasnot aproximate cause of that subsequent injury. Stanley and Ford were
therefore not joint tortfeasors with respect to that injury, and thetrial court correctly
concluded as aresult that no "apportionment™ defense was available to Ford.

The second line of authority supporting this conclusion is represented by Stuart v. Hertz
Corp., 351 S0.2d 703 (Fla. 1977). Inthat case, thisCourt held that aninitial tortfeasor
IS, asamatter of law, the proximate cause of any additional injuriessuffered asaresult
of thereadily foreseeabl e negligence of asubsequent actor (likeaphysician'snegligent
treatment of theinitial injuries), but that no action for indemnity (or, by implication,
contribution) will lie against the subsequent actor because he cannot be considered a

"joint tortfeasor":

¥ Cf. Gordon v. Marvin M. Rosenberg, D.D.S, P.A., 654 S0.2d 643 (Fla. 4th DCA
1995) (parties causing separate and distinct injuries are not joint tortfeasors, and
recovery from onetherefore cannot be set off against recovery from the other); Lauth
v. Olsten Home Healthcare, Inc., 678 So.2d 447 (Fla. 2d DCA 1996) (same).
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The negligent action of the defendant tortfeasor in the case sub judice was the
proximate cause of theplaintiff'sinjuries, however, theaction of petitioner doctor was
infact an aggravating intervening cause of the ultimate condition of the plaintiff. The
parties causing plaintiff's injuries were not joint tortfeasors but distinct and
independent tortfeasors.

Having finally decided the issue in favor of contribution among joint tortfeasors in
Lincenbergv. Issen, 318 So.2d 386 (Fla. 1975), the Court herefindsitself faced with
the question of whether to apportion thelossbetweeninitial and subsequent rather than
joint or concurrent tortfeasors. This cannot be done.

351 So.2d at 705-06 (emphasis partially supplied).

s Court's holding.in. Suart was.later.extended to bar an.action far.cantribution.aswell, on. .. ........
the same rationale, in Suart v. Hertz Corp., 381 So.2d 1161 (Fla. 4th DCA 1980).
ThisCourt later held that theinitia tortfeasor, if held liablefor thewhole, could suethe
subsequent treating physi cian under atheory of equitable subrogationfor the separate
and independent tort inflicted upon the plaintiff, but it stuck to its guns that neither
indemnity nor contributionwould lie becausethe subsequent treating physician could
not be considered ajoint tortfeasor, inUnderwritersat LIoyd'sv. City of Lauderdale
Lakes, 382 So.2d 702 (Fla. 1980).

re are numer.ous similar. decisians.which refuse to allow ''apportionment.’ .between.initial. ... .......
and subsequent tortfeasors who cannot be considered joint tortfeasors. See, e.q.,

Beverly Enterprises-Florida, Inc. v. McVey, 739 So.2d 646 (Fla. 2d DCA 1999)
(construing 8768.81, Fla. Stat.); Ass' nfor Retarded Citizens-Volusia, Inc. v. Fletcher,
741 S0.2d 520 (Fla. 5th DCA), review denied,  So.2d _ (Fla 1999)
(construing 8768.81); Albertson's, Inc. v. Adams, 473 S0.2d 231 (Fla. 2d DCA 1985),
review denied, 482 So.2d 347 (Fla. 1986); VTN Consolidated, Inc. v. Coastal
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Engineering Associates, Inc., 341 So.2d 226 (Fla. 2d DCA 1976), cert. denied, 345
So0.2d 428 (Fla. 1977); Farina v. Zann, 609 So.2d 629 (Fla. 4th DCA 1992);
Davidson v. Gaillard, 584 So.2d 71 (Fla. 1st DCA), review denied, 591 So.2d 181,
182 (Fla. 1991); Gonzalez v. Leon, 511 So.2d 606 (Fla. 3d DCA 1987), review
denied, 523 S0.2d 577 (Fla. 1988); Touche Ross & Co. v. Sun Bank of Riverside, 366
So0.2d 465 (Fla. 3d DCA), cert. denied, 378 So.2d 350 (Fla. 1979).”
ereis adifference between these two lines of authority in one significant respect. Under

the first line of authority, where the subsequent supervening fault is not readily
foreseeable, theinitial tortfeasor isnot a proximate cause of the "distinct subsequent
injury" and heisthereforenot liablefor that injury. Under thesecond lineof authority,
where the subsequent fault isreadily foreseeable, theinitial tortfeasor is a proximate
causeof the"distinct subsequent injury,” and heisthereforeliablefor thewhole. This
casefitsmore readily under thefirst line of authority, since Ford intended by design
that no gasoline-fed firewould follow animpact with atree, and thefirewastherefore
not readily foreseeable. See Binakonsky v. Ford Motor Co., 133 F.3d 281 (4th Cir.
1998). Butinthefinal analysisit makesno differencewhichline of authority applies,
because under neither line of authority are the two tortfeasors considered joint
tortfeasors; they are considered as initial and subsequent tortfeasors, and no

"apportionment” defenseisavailable betweenthem asaresult. Bothlinesof authority

I Cf. Leesburg Hospital Association, Inc. v. Carter, 321 So.2d 433, 434 (Fla. 2d
DCA 1975) (partiesare"joint tortfeasors" in medical mal practice casesonly whentheir
actionscombineto produce"asingleinjury"); DeAlmeidav. Graham, 524 So0.2d 666
(Fla. 4th DCA) (without aclaim for contribution between joint tortfeasors, thereisno
basisfor apportioning liability between co-defendants), review denied, 519 So.2d 988
(Fla. 1987).
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therefore fully support the trial court's ultimate conclusion in this case that no
"apportionment” defense was available to Ford for the "distinct subsequent injury"
caused by the alleged gasoline-fed fire resulting from the defect in its vehicle.

d will no doubt observe.in.reply that. many .of .the.cases undex both lines of authority. pre-. .. ........
date enactment of §768.81. The observation will be correct, but it will be of no
moment. Thereisno language in the statute even arguably purporting to disturb the
common law doctrines which both lines of authority endorse, and when confronted
with the contentionthat 8768.81 changed thelegal landscapeinthisregard, at |east two
district courts have recently held that it did not. See Beverly Enterprises-Florida,
supra, and Ass' n for Retarded Citizens-Volusia, supra. In addition, absent explicit
language displacing the doctrines, of course, the statute cannot be construed as
displacing them. See, e. g., Merrill Crossings Associates v. McDonald, 705 So.2d
560 (Fla. 1997); Kitchen v. K-Mart Corp., 697 So.2d 1200 (Fla. 1977); Carlile v.
Game & Freshwater Fish Commission, 354 So.2d 362 (Fla. 1977).

id, we would add, if the statute were subject to "construction” at all to permit "apportion-
ment" on the facts in this case, the only logical result suggested by common sense
would be to apportion the minor injuries to Stanley, and the horrible burns to Ford.
Any other conclusion would alow Ford to escape liability in substantial part for
causingthevery injurieswhichitsvehiclewassupposed to prevent, but whichit failed
to prevent -- whichwould beentirely illogical. SeeMerrill Crossings, supraat 562-63
(relying on 8449 of the Restatement (Second) of Torts; ". . . it would be irrational to
allow aparty who negligently failsto provide reasonabl e security measuresto reduce
its liability because there is an intervening intentional tort, where the intervening

Intentional tort isexactly what the security measuresare supposed to protect against”).
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amains for. usto distinguish the single basket into which.the.district.caurt placed.all of its. . . ........
eggs below: Kidron, Inc. v. Carmona, 665 So.2d 289 (Fla. 3d DCA 1995). In that
case, on aclear, sunny, dry day, and on a straight roadway, the plaintiff's inattentive
decedent drove his automobile directly into the rear of a stalled truck. He suffered
only asingle, indivisibleinjury intheimpact -- theultimateinjury, instantaneousdeath.
His estate sued, among others, the manufacturer of the stalled truck, contending that
the absence of an under-ride guard on the rear of the truck rendered it
"uncrashworthy." The issue on appeal was whether the defendant's comparative
negligence defense should have been submittedto thejury. Thedistrict court held that
acomparative negligence defense was available in a" crashworthiness' caselike the
one before it, and that, upon afavorable finding on the defense, damages should be
"apportioned” under 8768.81.

Ve have no quarrel with thisdecision. Itis, asthetrial court ultimately concluded below,
simply inapposite here. Surely, when the conduct of two separate tortfeasors
combines to cause a single, indivisible injury -- as the conduct of the plaintiff's
decedent and the manufacturer did in Kidron -- the tortfeasors are joint tortfeasors,
and "apportionment” between them is appropriate. But asthe two lines of authority
explored above make perfectly clear, when the conduct of the second tortfeasor
causesa"distinct subsequent injury” whichisreadily divisiblefromadifferentinjury
caused by theinitial tortfeasor -- asubsequent injury which would not have occurred

but for the conduct of the second tortfeasor, as in the instant case -- the tortfeasors
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arenot joint tortfeasors, and " apportionment™ between themisthereforeinappropriate.
And that should be true in any case, including a"crashworthiness' case.?
district caurt therefore.read.Kidron.much too.broadly.. lt.is.easily .distinguished from.the. . . .. ... ...

Instant case by the nature of thesingle, indivisibleinjury whichwasat issuethere; and

thetrial court correctly declined to apply it to the quite different "distinct subsequent

injury" at issue here ssmply because both caseswere " crashworthiness' cases. Most
respectfully, thetrial court did not err in concluding that no "apportionment” defense

was available to Ford on the facts in this case, and that a new trial was therefore
required.

Thereis an additional reason why the trial court correctly concluded post-trial that Ford

had no viableapportionment defense. Thiscasewastriedin February, 1997. Thetria

¥ The difference between the two types of cases deserves to be emphasized with a
simpler hypothetical. Assume that two automobile drivers negligently collide at an
intersection; an innocent pedestrian is struck in the aftermath; and the pedestrian
suffersabroken armand abrokenleg. Becausetheinjuriesareindivisiblewithrespect
totheir causes, thedriverswould be considered joint tortfeasors, and the pedestrian’s
total damageswould be“ apportionable” betweenthetwo driversunder 8768.81. That
isthe Kidron case.

Assume adifferent set of facts. A driver negligently knocks a pedestrian down at
anintersectionand breakshisleg. Whilelyingintheroadway, theimmobilepedestrian
isnegligently run over by asecond driver, who breaksthe pedestrian’ sarm. Because
the two injuries are separate and distinct, and readily divisible with respect to their
separate causes, the two drivers are not considered joint tortfeasors, and the
pedestrian’s total damages are not “apportionable” under §768.81. Because the
second driver’s negligence was foreseeable, the first driver is responsible for both
broken limbs -- but the second driver is only responsible for the broken arm. (And
If the pedestrian’ sbroken arm was caused by an unforeseeabl e happenstance, likean
object falling from an airplane, thefirst driver isonly responsible for the broken leg).
That (or the parenthetical alternative) is the instant case. Whether the fire was
foreseeableto Stanley or not, Fordisnot ajoint tortfeasor with Stanley and Clifford’s
separate and distinct burn injuries are not “apportionable.”
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court’s new trial order was entered in April, 1997. In December, 1997, this Court
decided Sellasv. Alamo Rent-A-Car, Inc., 702 So0.2d 232 (Fla. 1997), inwhichit held
that 8768.81 does not permit apportionment between negligent tortfeasors and
intentional tortfeasors. Thedistrict court’ sdecision notesonitsfacethat Stanley was
intoxicated, and it holds that, “[o]n the facts in this crash-worthiness case, the
appellant [Ford] properly raised an apportionment defense.” This conclusionisin
express and direct conflict with arecent decision of the Third District, decided one
month later.
lash v. General Motors Carp.,. 734 So.2d 437.(Fla. 3d DCA 1999),.review.granted (case. .. ........

no. 96,139), the driver of an automobile died of head injuries suffered in an accident
caused by adrunk driver. Her survivorsbrought a“crashworthiness’ action against
General Motors, contending that her death was an “enhanced injury” caused by a
design defect in the automobil€’ s seat belt system which permitted her head to strike
the door post. The district court held that General Motors was not entitled to an
apportionment defense on those facts:

.. . [T]he estate argues that the evidence of the other driver’s intoxication was too
prejudicial and irrelevant as to General Motor’s [sic] negligence in designing a
defective seatbelt. That issue is resolved by the supreme court’ s recent decision in
Sellas v. Alamo Rent-A-Car, Inc., 702 So.2d 232 (Fla. 1997) relying on Merrill
Crossings Assoc. v. McDonald, 705 So.2d 560 (Fla. 1997). InSellas, the court held
that it was error to permit a nonparty intentional tortfeasor’s name to appear on the
verdict form so asto permit the jury to apportion fault between the nonparty and the
negligent tortfeasor. Id. Thetria judge in this case did not have the benefit of the
supreme court’s Sellas decision when he made his ruling. In fact, the trial court
accurately followed the law in Stellas as set forth by this court at that time.
Nonetheless, “[d]ecisional law and rules in effect at the time an appeal is decided
govern the case even if there has been achange sincetime of trial.” Lowev. Price,
437 S0.2d 142, 144 (Fla. 1983); seealso Wheeler v. Sate, 344 So0.2d 244 (Fla. 1977);
Collinsv. Wainwright, 311 So.2d 787 (Fla. 4th DCA 1975).
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Moreover, the act of causing injury from driving a motor vehicle on the public
roadwayswhileintoxicatedisanintentional tort. Seelngramv. Pettit, 340 So.2d 922
(Fla. 1976) (holding that driving after voluntarily drinking to the point of intoxication
Isan intentional act creating known risks to the public thereby warranting punitive
damagesfor injuries resulting from such act). Seealso In Re Ray, 51 B.R. 236 (9th
Cir. B.A.P. 1985) (holding that injuries caused by the act of driving whileintoxicated
IS an intentional tort rendering debts arising therefrom nondischargeable in
bankruptcy); In ReFielder, 799 F.2d 656 (11th Cir. 1986). Here, it waserror for the
drunk driver, an intentional tortfeasor, to appear on the same verdict form as General
Motors, the negligent tortfeasor in a products liability action.

734 S0.2d at 440-41 (footnotes omitted).

Most respectfully, the two decisions cannot be reconciled in any way. In the Second
District, evidence of theintoxication of adriver isadmissiblein a“crashworthiness’
case; the drunk driver can be placed on the verdict form; and the defendant is
permitted to apportionitsliability withthedrunk driver. Inthe Third District, evidence
of theintoxication of adriver isinadmissiblein a“crashworthiness’ case; the drunk
driver cannot be placed on the verdict form; and the defendant is not permitted to
apportion its liability with the drunk driver. This is plainly a conflict in need of
resolution, and we respectfully urge the Court to disapprove the district court’s
decisionintheinstant case, and approvethe Third District’ sresolution of theidentical
guestion in Nash.

rd will respond that, although we argued rather vigorously below that Ford had no viable
apportionment defense on the facts in this case, we did not advance this particular
argument below. The observation will be correct, but it should be of no moment. A
“right for thewrong reason” argument isavailablein the appellate courts of thisstate,

whether raised below or not:



.. . In some circumstances, even though a trial court’s ruling is based on improper
reasoning, the ruling will be upheld if there is any theory or principle of law in the
record which would support the ruling. In In Re Estate of Yohn, this Court stated:

Itiselementary that the theories or reasons assigned by thelower court asitsbasisfor
theorder or judgment appeal ed from, although sometimeshel pful, are not in any way
controlling on appeal andthe Appellate Court will makeitsown determination astothe
correctness of the decision of the lower court, regardless of the reasons or theories
assigned therefor.

238 S0.2d 290, 295 (Fla. 1970). Stated another way, if atrial court reachestheright
result, but for the wrong reasons, it will be upheld if thereis any basis which would
support thejudgment intherecord. ThisCourt hasadhered to this principle on many
other occasions. . . .

If an appellate court, in considering whether to uphold or overturn a lower court’s
judgment, is not limited to consideration of the reasons given by the trial court but
rather must affirm the judgment if it islegally correct regardiess of those reasons, it
followsthat an appellee, in arguing for the affirmance of ajudgment, isnot limited to
legal arguments expressly asserted as grounds for the judgment in the court bel ow.
It standsto reason that the appel | ee can present any argument supported by the record
even if not expressly asserted in the lower court.

Dade County School Board v. Radio Sation WQBA, 731S0.2d 638, 644-45 (Fla
1999).
sdiscretionary review proceeding is ssmply a continuation of a single case, which began

in the trial court, progressed through the district court, and arrived here for fina
disposition. If it would have been permissible for us to raise a new “right for the
wrong reason” argument in the district court, it should be permissiblefor usto raise
the same argument here -- and we should be permitted to defend thetrial court’ snew
trial order by reliance on these post-trial developmentsin the decisional law, whether

or not the point wasrai sed with particul arity below, just asthe Third District permitted



the argument in Nash. See also Hendelesv. Auto Auction, Inc., 364 So.2d 467 (Fla.
1978); Florida East Coast Railway Co. v. Rouse, 194 So.2d 260 (Fla. 1967).

In addition, of course, if the argument is not entertained by this Court, the conflict may
remain onthebooksfor yearsto come, whichwill serve no useful purposeat all -- and
itwill ultimately haveto beresolved by thisCourtinany event, inafuturecase. There
istherefore every good reason to resolveit in this case -- and we respectfully urgethe
Court to resolve the conflict, approve Nash, and quash the conflicting decision
presently beforeit.

V. CONCLUSION
all of the foregaing reasans, it is.respectfully submitted.that the District Caurt’s.decision. . .........
should be quashed, and the cause remanded to the District Court with directions to
affirm the new trial order.
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