I. STATEMENT OF THE CASE AND FACTS

Ford's restatement of the case and facts is merely a reprise of our initial
introduction to the case, supplemented with several observations that have no real
relevance to the issues before the Court, and containing some significant omissions.
It challenges nothing that we said in our initial statement, and we stand by both the
accuracy and adequacy of that statement.

1. ARGUMENT
A. THE JUROR MISCONDUCT.

1. Thestandard of review.

Inourinitial brief, we noted that the appropriate standard of review of thetrial
court’snew trial order was*“ abuse of discretion,” and that the district court had failed
altogether to apply it. Ford concedesthat the district court failed to apply it. It argues
inasinglefootnotethat thedistrict court appropriately ignored it becausethedecisions
upon which we relied deal only with new trial orders concerning “sufficiency of the
evidence,” and that new trial orders based on juror misconduct and other matters
“present questionsof law” (respondent’ sbrief, p. 13, n. 7). Inmaking thisargument,
Ford ssimply ignoresthethree decisionscited at page 7 of our initial brief (including a
decision of this Court), which applied an “abuse of discretion” standard of review in
the precise context presented by the new trial order inissue here. And it offers as
contrary authority this Court’ s decision in Baptist Hospital of Miami, Inc. v. Maler,
579 So.2d 97 (Fla. 1991). Most respectfully, Maler is poor authority for Ford's
position. In fact, when read all the way through to its concluding paragraph, it

squarely disproves Ford’ s argument.



To begin with, Maler did not even involve a new trial order. It involved a
defendant’ smotiontointerview jurorswhich asserted that thejury’ sverdict wasbased
on sympathy rather than the evidence. The trial court granted the motion. The
plaintiffs then petitioned the district court for certiorari review, and the order was
guashed onthegroundthat it impermissibly permitted inquiry into mattersthat inhered
in the verdict, rather than on matters that were extrinsic to the jury’s deliberative
process. Whether the inquiry was permissible on the ground advanced by the
defendant presented alegal question, to be sure. See Devoneyv. Sate, 717 So.2d 501
(Fla. 1998). But because the law prohibited the inquiry, this Court concluded its
approval of thedistrict court’ sdecisionwith thefollowing sentence: “ Accordingly, the
trial court abused its discretion in authorizing any inquiry of thejurors.” 579 So.2d
at 101 (emphasis supplied).

Most respectfully, Maler does not even arguably support Ford’ s position that
new trial ordersbased onjuror misconduct inresponding falsely duringtheir voir dire
are reviewablede novo by adistrict court asamatter of law. Onceaprimafaciecase
has been made that ajuror did respond falsely during voir dire, asin theinstant case,
alegal ground for ordering a new trial plainly exists -- and questions of relevance,
materiality, concealment, diligence, and the sufficiency of the showing proving the
juror misconduct are left to the discretion of thetrial court. An*“abuse of discretion”
standard of review was plainly required in the instant case, and the district court’s
failure to apply it below requires quashal of its decision here.

2. The propriety of the new trial order.

Beforewereach the specificsof Ford’ sresponseto our argument on thisissue,



we are constrained to quarrel with a general theme that pervades the response --
Ford’ sfrequently-repeated refrain that “there wasno evidenceto prove’ this, and the
“evidence wasinsufficient to prove” that, and thelike. Weremind the Court that, in
conjunctionwith the primafacieshowing madein support of themotionfor new trial,
the plaintiffsmoved for leaveto interview jurors Leslie and Warwick to flesh out the
specifics. If Ford were unhappy with the state of the prima facie showing made by
the plaintiffsand wished to delve deeper into thefacts, all it had to do wasagreeto the
request for juror interviews. It did not. It opposed the request and succeeded in
preventing the interviews. Ford isthereforein no position to blamethe plaintiffsfor
the lack of additional detail. Since it was content to have the motion for new tria
decided on the prima facie showing made by the plaintiffs below, it must be content
to have the issue presented here decided on the same record -- the record that was
beforethetrial court at thetimeit entereditsorder granting themotion. And with that
off our chest, we turn to the specifics of Ford’s response.

Ford first attempts to justify juror Leslie' s misrepresentation concerning her
husband’ s prior litigation history by arguing that the questions to which she replied
“no” wereambiguous. Thetwo questionsto which shereplied “no” were (1) “Have
you or any member of your immediatefamily been aparty to any lawsuit?,” and“Has
a clam for personal injuries ever been made against you or any member of your
family?’ Therecordreflectsthat Mr. Lesliewasadefendant ina1986 personal injury
lawsuit. Wewill leaveit tothe Court to determinewhether these perfectly unambigu-
ous questions required disclosure of that proven fact.

Ford also attempts to justify juror Leslie’' s misrepresentation concerning her

husband’ s prior litigation history by arguing that the Leslies were not married at the
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timeof theprior lawsuit. That fact (if it wasafact) wasnot beforethetrial court at the
timeit granted the motion for new trial, and the partieswere prevented from learning
it by Ford’ ssuccessful oppositiontotheplaintiffs motiontointerview thetwojurors.
Ford says this of no moment because it proved this fact with competent evidence
after-the-fact in the Rule 1.540(b) motion it directed to the order granting anew trial.
There are two things wrong with this argument. The Rule 1.540(b) motion was
unauthorized, and the | etter upon which it was bottomed was not competent proof of
anything.?

With respect to the first point, we begin with Frazier v. Seaboard System
Railroad, Inc., 508 So.2d 345, 347, 348 (Fla. 1987), in which this Court held that an
order grantinganew trial, although appeal able (and treated asa“final order” solely for
that purpose), is“not afinal order” towhich aRule 1.530 motion can bedirected; that
“anew trial order is not subject to a motion for rehearing absent fraud or clerical
error”; and that amotion for rehearing directed to an order granting anew trial is“a

nullity.” Ford was apparently aware of thisdecision. Because its motion contained

¥ Actually, there are three things wrong with Ford’ s argument. The Rule 1.540(b)
motion was denied by thetrial court, and Ford did not seek reversal of the denial on
appeal. Ford concedes as much in aroundabout way, arguing only that, because its
Rule 1.540(b) motion sought “reversal” of thenew trial order inthetrial court, seeking
“reversal” of thenew trial order inthedistrict court wastantamount to seeking reversal
of the order denying the Rule 1.540(b) motion. We disagree. If areversal of the
denial order wasdesired inthe separate appeal filed fromitinthedistrict court, it was
necessary to demonstrate error in the order and ask for relief from it. Neither the
demonstration nor the request appearsintheinitial brief that Ford filed in the district
court, and the district court did not reverse the order. The so-called “facts’ recited
in the Rule 1.540(b) motion should therefore have been unavailable for the type of
bootstrapping in which the district court engaged in reversing the new trial order.
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noallegationsof “fraud or clerical error,” it recognized that it could not put themotion
in theform of aRule 1.530 motion for rehearing. Asaresult, inan obviouseffort to
avoid Frazier, it bottomed its motion on Rule 1.540(b) instead.

Theproblemwith thisattempted end run around Frazier isthat aRule 1.540(b)
motion cannot be directed to a new trial order either. Most respectfully, it is
thoroughly settled that a Rule 1.540(b) motion can bedirected only to a“final order,”
and not to any other type of order.? Because Frazier squarely holds that an order
grantinganew trial isnota“final order” towhichaRule 1.530 motion can bedirected,
it undeniably follows that a Rule 1.540(b) motion cannot be directed to an order
granting anew trial either. Ford s“Motion for Relief from Order Granting a New
Tria” was therefore, in the words of Frazier, “anullity.” And with respect to the
second point, the letter upon which Ford’' s Rule 1.540(b) motion was bottomed was
unauthenticated, unsworn, and pure hearsay. It wasnot competent proof of anything
-- and that point, in our judgment, is simply not debatable.

Ford attempts to finesse both points by relying upon Shook v. Firestone Tire
& Rubber Co., 485 So.2d 496 (Fla. 5th DCA 1986). Snook provides no support for
Ford' s position, however. In that case, the plaintiff suffered an adverse jury verdict
and (in aprocedural development which plainly distinguishes the decision from the

instant case), afinal judgment was entered in the defendant’ sfavor. Thetrial court

2 See Department of Corrections v. Ratliff, 552 So.2d 302 (Fla. 2d DCA 1989);
Serling Drug, Inc. v. Wright, 307 So.2d 494 (Fla. 2d DCA 1975); Bell v. Broward
County Personnel Review Board, etc., 691 So.2d 514 (Fla. 4th DCA 1997); Hi-Tech
Marketing Group, Inc. v. Thiem, 659 So.2d 479 (Fla. 4th DCA 1995); Nolan's
Towing & Recovery v. Marino Trucking, Inc., 581 So.2d 644 (Fla. 3d DCA 1991);
Piper Aircraft Co. v. Whyham, 455 So.2d 650 (Fla. 4th DCA 1984).
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thereafter denied the plaintiff’ s motion for new trial and motion for ajury interview.
Theplaintiff then discovered new evidence supporting theground of juror misconduct
he had unsuccessfully urged in his post-trial motions. To bring this evidence to the
attention of thetrial court, the plaintiff movedfor relief fromthefinal judgment under
Rule 1.540(b). And, relying on Rule 1.431(h) -- which authorizes juror interviews
where“groundsfor legal challengeto averdict exist” -- he sought ajury interview in
order to challengetheverdict. Thetrial court denied the motions. The district court
held that the jury interview should have been allowed, and upon remand, if the
interview revealed juror misconduct, the Rule 1.540(b) motion should be granted to
relieve the plaintiff from the adverse final judgment.

Most respectfully, Shook does not support Ford' s attempted end run around
Frazier. Theplaintiff’ smotionsin Shook were authorized motions, becausetheRule
1.540(b) motion sought relief froma“final order,” and therequest for ajuror interview
was asserted as a means to challenge a verdict. In the instant case, Ford’'s Rule
1.540(b) motion wasnot directed to a“final order”; it wasimpermissibly directed to
anon-final order grantinganewtrial. And Ford’ srequest for ajuror interview wasnot
asserted asameansto challenge averdict; it wasimpermissibly asserted as ameans
to challenge the new trial order. And, of course, while an unsworn letter which
purports to be from a juror may well be enough to justify an interview of the juror
under oath, there is nothing in Shook that even arguably suggests that an unauthenti-
cated, unsworn letter iscompetent evidence of afact that will justify adistrict courtin
reversinganew trial order entered beforetheletter wassent. Shook therefore provides
no authority for Ford's attempted finesse of juror Leslie's misrepresentation of her

husband's prior litigation history.



Ford next attempts to avoid juror Ledlie’ s failure to disclose that her “family
business’ owned 25 Ford vehicles by arguing two things. First, it accuses us of
misrepresenting the record: “ Contrary to Plaintiffs assertion, there simply was no
evidence that McGill Plumbing was Juror Leslie’s family business’ (respondent’s
brief, p. 23). And it repeats this assertion several times. We beg to differ. In her
answerstothequestionnaire, juror Lesliereveal ed that shewasthevice president and
officemanager, and that her husband wasthegeneral manager, of McGill Plumbing (R.
1759). And during the course of her voir dire questioning, she explicitly identified
McGill Plumbing asa“family business’ (T. 379; seepp. 8-9 of our initia brief). This
wasthestate of therecord beforethetrial court at thetimeit ruled upon themotionfor
new trial, andit fully supported thetrial court’ sconclusionthat McGill Plumbingwas
the Ledlies' “family business.”

Second, Ford argues that McGill Plumbing was not the Ledies “family
business’ becausethe unauthenticated, unswornletter uponwhichit bottomeditsRule
1.540(b) motion recited that the Leslieswerenot “owners’ of the business. Wehave
already demonstrated that the new trial order was entered beforereceipt of thisletter,
that thisletter was competent proof of nothing, that Ford’ s Rule 1.540(b) motionwas
unauthorized, and that the district court had no businessreversing the new trial order
for anything that appeared in that |etter, so we will not plow that ground again. We
note simply that, even if the record had reflected that the Leslies’ “family business’
wasowned by other membersof their family, thefact remainsthat they weretheactive
managersof that “family business,” and that intimate association with the substantial
fleet of Ford vehicleswasmorethan enoughtojustify thetrial court’ sconclusion that

Juror Leslieshould havereveal ed thisfact in responseto the persistent questioning of
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the entire panel on the subject.

With respect to juror Warwick, Ford concedes what it must -- that she
misrepresented her husband's prior litigation history in her answers to the juror
guestionnaire. It arguesneverthelessthat thedistrict court correctly concluded that the
mi srepresentations were immaterial because the prior litigation was remote in time,
involved small amounts, and (with an exception that the district court ssmply ignored
and to which Ford has devoted only ashrug of its shouldersin asingle footnote) Mr.
Warwick wasaclaimant rather than adefendant. This, aswenotedinourinitial brief,
iIsssimply arepriseof Judge Schwartz' smgjority opinioninthe DeLaRosa case, from
which Judge Baskin rather vigorously dissented -- and that opinion was quashed by
this Court, which adopted Judge Baskin's dissent as its own. De La Rosa v.
Zequeira, 659 So0.2d 239 (Fla. 1995). Most respectfully, if DeLa Rosaistill thelaw
inthisCourt, thetrial court plainly did not abuseitsdiscretionin determining that juror
Warwick’s misrepresentations justified a new trial.

Two miscellaneous aspects of Ford's response also deserve a brief reply.
Relying on Mitchell v. Sate, 458 So.2d 819 (Fla. 1st DCA 1984), Ford asserts that
(although the order was not reversed below for this reason) the new trial order was
properly reversed because plaintiffs' counsel did not “represent” that, had the two
jurorstoldthetruth about their spouses’ prior litigation history, they would have been
peremptorily challenged. We do not read Mitchell as absolutely mandating such a
“representation” asacondition precedent to obtaining anew trial for juror misconduct;
but evenif thefive-part test that it setsout could beread that way, thefact remainsthat
this Court adopted athree-part testin DeLa Rosa, and that three-part test requiresno

such “representation.”



In addition, of course, not one of the 15 additional decisions upon which we
relied at page 15 of our initial brief contains such arequirement, so if Mitchell means
what Ford says it means, it is alonely wave in a sea of contrary authority. Most
respectfully, the purpose of requiring truthful disclosureinvoir direisso that counsel
can makeintelligent decisions asto which of the several members of the prospective
panel should be challenged with the limited number of peremptories available, not
solely to élicit information that would justify the challenge of aparticular juror -- and
when counsel has been deprived of that opportunity by false answers to material
guestions, his client has not received afairly-empaneled jury.

Ford aso quarrels with our contention that counsel was entitled to rely on the
jurors “no” answers, and had no obligation to ask them during voir direif they realy
meant what they said in their questionnaires. It contends that counsel was obligated
to explore this area during voir dire; that the failure to do so amounted to a“lack of
duediligence” ; and (notwithstanding that thedistrict court did not reversetheorder for
thisreason) that thedistrict court correctly reversed thenew trial order for thisreason.
The decisions cited in support of this argument say no such thing, however. They
hold that, when ajuror’ struthful answer plainly suggestsaneedtoinquirefurther into
amatter to develop its details, and counsel fails to do so, the additional details that
could and should have been €elicited by appropriate follow-up questions cannot be
developed after trial to support a motion for new trial. The false, unequivocal “no”
answers provided by jurors Leslie and Warwick did not suggest the need to inquire
further on the subject during voir dire, and the decisions relied upon by Ford for its
“lack of due diligence” argument are therefore entirely inapposite.

Most respectfully, for these reasons and the reasons argued in our initial brief,
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thetrial court did not abuseitsdiscretioningranting theplaintiffs motionfor new trial
ontherecord beforeit at thetimeit did so; thedistrict court erred in declaring the new
trial order erroneous as a matter of law; and the district court’s decision should be
guashed.

B. THE EVIDENCE OF INTOXICATION.

1. Thepropriety of the mid-trial amendment.

Inourinitial brief, wedemonstrated that thetrial court erred in permitting Ford
toamend itsanswer to include an apportionment defense onthefourth day of trial, and
that the plaintiffs were prejudiced by the untimely amendment.? Ford offers no
justification whatsoever for permitting theinjection of that entirely new issueinto the
caseinthemiddleof trial, and it cannot. It arguesonly that we waived the error and
the prejudice was of our own making because we objected to Ford’' s request at the
outset of trial that it be permitted to voir dire the prospective jurors concerning

drinkinganddriving. Most respectfully, thisargument seemsboth desperateand silly

¥ Ford contends that this argument is not properly before the Court because the
district court denied our motion for leave to file a belated notice of cross-appeal -- a
motion that would have been granted routinely in every other court inthisstate. (As
proof that this denial was indefensible, we have included a copy of the motion in an
appendix to this brief.) At ora argument, we urged the panel to reconsider this
inexplicableruling, and it appearsthat it did so, sinceitsopinion explicitly statesthat
“the appellant properly raised an apportionment defense.” Because the issue was
reached and resolved below, it is properly before this Court. More importantly,
whether the cross-appeal was reached or not, the point was also advanced below as
a“right for the wrong reason” argument in support of the new trial order, and it is
properly raised here as a “right for the wrong reason” argument in support of that
order aswell, whether the cross-appeal was reached below or not. See Dade County
School Board v. Radio Station WQBA, 731 So.2d 638 (Fla. 1999).
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to us. Of course we objected to this proposed line of inquiry; it was improper
because Ford had not pled a proper apportionment defense -- and the objection was
properly sustained becausethetria court initially agreed that no apportionment defense
would lie. It wasnot until thefourth day of trial that thetrial court changed itsmind --
and our objections to permitting Ford to amend its answer to add the defense are
spread all over therecord (T. 12-64, 330-45, 1049-50, 1071-1114). Thepropriety of
the mid-trial amendment is therefore squarely before the Court, and we respectfully
urge the Court once again to hold that the mid-trial amendment was erroneous.

2. The harmfulness of theerror.

Ford also seeks to finesse this entire issue on appeal by arguing that, because
the jury returned afinding of no liability on its part and therefore did not reach the
Issueof apportionment, any error in permitting the mid-trial amendment or in admitting
evidence of Stanley’s intoxication was harmless -- and therefore not a legitimate
ground for anew trial. Thisargument hasacertain superficial appeal toit, but it will
not withstand closer scrutiny. To begin with, the evidence that Stanley was drunk
(which was admitted only because the mid-trial amendment was allowed) plainly
tarnished his character and therefore tended to influence the jury favorably for Ford
and unfavorably for Stanley on the liability issues. And because Clifford wasriding
in the car with Stanley at the time of the crash, the evidence tended to tarnish his
“verdict-worthiness’ aswell, by association, and thereforetended to influencethejury
favorably for Ford and unfavorably for Clifford on the liability issues.

Evidence like this which suggests that a party (or a so-caled “non-party

defendant”) is a bad actor (or has bad motives, or is seeking double compensation,
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or thelike) caninterferewiththejury’ sability toremain neutral and dispassionatewhen
decidingtheissues, and there are numerous circumstancesin which admission of such
evidenceisdeemed prejudicial, notwithstanding that thejury absolved the defendant,
thereby justifying a new trial on all issues. See, e. g., Gormley v. GTE Products
Corp., 587 S0.2d 455 (Fla. 1991); Sanley v. United States Fidelity & Guaranty Co.,
425 So.2d 608 (Fla. 1st DCA 1982), quashed on another ground, 452 So.2d 514
(Fla. 1984). And asthisCourt made clear in Gormley, thereisapresumption that the
erroneous admission of such evidencewas prejudicial, and the burdenison the party
introducing the evidenceto provethat it wasnot. Ford therefore hasthe burden here
of convincing this Court that the error was entirely harmless, and we respectfully
submit that the merefact that the jury exonerated Ford on the hotly-contested i ssue of
liability is not enough to shoulder that burden.

Ford's position overlooks two additional things. Because, the apportionment
defensewhich provided thefoundation for admission of the evidencewasnot injected
into the case until thefourth day of trial, the plaintiffsweredeprived of an opportunity
tovoir direthe prospectivejurorsconcerning their feelingsabout both the defenseand
theevidence. That wasplainly anerror that tainted theinitial jury selection processand
thereforetainted the entire proceedings, and the mere fact that Ford prevailed on the
liability issueissimply not enough to declarethat all-encompassing stain wiped clean.
Second, atrial court'sdeterminationthat an error wasprejudicial, rather than harmless,
Is a discretionary ruling, reviewable only for an abuse of discretion. See Sears
Roebuck & Co. v. Jackson, 433 So0.2d 1319 (Fla. 3rd DCA 1983). Fordthereforehas
the burden of demonstrating both that the error was harmless and that the trial court

abused itsdiscretion in concluding otherwise, and werespectfully submit that themere
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fact that thejury exonerated Ford fromliability comesnowherecloseto satisfying that
stringent burden.
3. Thepropriety of the apportionment defense.

In our initial brief, we offered three reasons why an apportionment defense
would not lie on the particular factsin thiscase. Ford and itswell-heeled amici have
responded with ademonstration that, asageneral rule, apportionment defensesdolie
in crashworthiness cases. We have no quarrel with much of what Ford and itsamici
have argued, but wethink their arguments missthe point. We conceded in our initial
brief that apportionment would appear to be appropriate in crashworthiness cases
wherethe negligence of two tortfeasorshas combined to produceasingle, indivisible
injury. And sincemost of what Ford and itsamici have argued hereisdirected to that
aready-conceded point (and because space is at a premium here at any event), our
reply on the issue can be brief.

The critical distinction between the instant case and the general propositions
upon which Ford and its amici rely is that the damages suffered by Clifford in the
accidentinsuit werereadily divisibleinto two separatel y-caused, successiveinjuries.
And as we demonstrated in our initial brief, where two tortfeasors cause separate,
distinct, successiveinjuries, they are not considered "joint tortfeasors' under Florida
law -- and because §768.81 permits an apportionment defense only where"joint and
severd liability" would otherwise have existed inthe common law, no apportionment
defense will liein that circumstance.

Ford and itsamici attempt to distinguish thefirst line of authority onwhichwe
relied by arguing that it is limited to "pre-presentment” cases involving subsequent
injuries caused by medical malpractice. Thiscannot be correct, and the Court need
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only skimitsowndecisionin Department of Transportationv. Anglin, 502 So.2d 896
(Fla. 1987) -- not to mention theadditional 16 decisionscited at pp. 37-38 of our initia
brief -- to reach that conclusion. And in any event, even if Ford and its amici are
correct that Stanley's driving was a proximate cause of all of Clifford's injuries,
including his horrible burns, the second line of authority upon which we relied
demonstrates neverthel essthat, under Floridalaw, Stanley and Ford are still not joint
tortfeasors, and that an apportionment defense therefore will not lie.

Ford and its amici have mounted a frontal assault on this second line of
authority, arguing that the decisions are "obsolete" under current notions of
comparative fault. In effect, they have asked this Court to overrule Stuart v. Hertz
Corp., 351 So.2d 703 (Fla. 1977), and its extensive progeny, and to declare for the
firsttimeinthehistory of Florida'sjurisprudencethat initial tortfeasorsand subsequent
tortfeasors causing separate and distinct injuries are joint tortfeasors, jointly and
severdly liablefor thewhole. But the Court isnot writingonaclean date here. It has
long since decided that question adversely to Ford and its amici, and the question
presently before it is a narrow one -- whether, in enacting 8768.81, the legislature
intended to overturn the settled law on that point.

We respectfully submit that, as at least two district courts have recently held,
itdidnot. By itsterms, the statute permits apportionment only wherejoint and severa
liability would otherwise have existed inthe commonlaw. Andthereisnotawordin
It to suggest that an apportionment defenseisavail abl e between partiesand non-parties
who would not have been considered joint tortfeasors in the common law. Ford and
itsamici should therefore make their argument to the next session of the legidlature,

rather than this Court -- and we stand upon our initial argument concerning the non-
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applicability of §768.81 to the particular factsin the instant case.

Inourinitial brief, wealso offered the Court athird, "right for thewrong reason”
argument supporting the trial court's post-trial conclusion that Ford had no viable
apportionment defense. Since we made that argument, the Court has granted review
of the conflicting decision upon which werelied, and because theissuewill likely be
thoroughly debated in that case, we will only touch briefly upon it here. Two
observationsareinorder. First, wedisagreethat causing an automobileaccident while
intoxicated to the point that a violation of the criminal law has occurred does not
gualify asan intentional tort. Asthis Court observed inIngramv. Petitt, 340 So.2d
922, 925 (Fla. 1976), "Driving in an intoxicated condition isan intentional act which
createsknownriskstothepublic." Surely, seriouspersonal injuriesare”substantially
certain” tooccur if driving whileintoxicated abovethe"legal limit," elsethelegidature
would not have made it a criminal act to do so, so Stanley's conduct in the instant
case qualifies as an intentional tort under even the most rigorous definition of the
concept that Ford and its amici can muster here.

Second, if Stanley'sdrunk driving amounted to an intentional tort, there can be
no guestion that no apportionment defensewill lieunder 8768.81. To beginwith, no
apportionment wasavailable between intentional and negligent tortfeasorsprior tothe
enactment of the statute. See Sawsonv. Fast Food Enterprises, 671 So.2d 255 (Fla.
4th DCA), review dismissed, 679 So.2d 773 (Fla. 1996), approved in Merrill
Crossings Associates v. McDonald, 705 So.2d 560 (Fla. 1997). And this Court has
already twice ruled that §768.81 does not permit a negligent tortfeasor like Ford to
apportionitsliability with anintentional tortfeasor like Stanley. SeeMerrill Crossings,
supra; Sellas v. Alamo Rent-A-Car, Inc., 702 So.2d 232 (Fla. 1997). We rest our
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case -- and we respectfully submit once again that the district court's decision should
be quashed.
Respectfully submitted,

By:

JOEL D. EATON
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