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INTRODUCTION

The First District opinion from which appeal istaken, case no. 98-334, reported
at Rosen v. Florida Insurance Guaranty Assn., 734 So. 2d 491 (Fla. 1st DCA 1999),
affirms a final summary judgment in favor of the Florida Insurance Guaranty
Association (herein caled “FIGA”), entered by Judge Frederick Buttner of the Duval
County Circuit Court. The appellate opinion holds that third-party claimant Bonnie
Rosen [hereafter “Rosen’] is not entitled to pursue a clam against the guaranty
association after she hasreleased theinsured party from any legal obligation to pay her
clam. TheFirst District did not pass upon asecond basisfor thetrial court’sdecision,
namely, that thepolicy limitshad been exhausted wherethe underlyinginsurance policy
had a“declining balance” clause, and thetotal expended for defense and settlement had
reached the guaranty association’s statutory limit. The original record consists of the
pleadings, court orders, and four depositions which are separately bound. References
to those depositions will include the name of the deponent and the page numbers.
Transcripts of two hearings, filed by Rosen as supplementsto the record, will be cited
by date and page number. Referencesto the other portions of the record will bein the
form [R- 1]. The parties will be referred to by name.
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In

STATEMENT OF THE CASE AND FACTS

a declaratory action below, appellant Rosen sought further payment from



FIGA in addition to a$39,000.00 monetary settlement which had previously been paid
to her in her underlying claim against FIGA’s insured. The declaratory action was
brought in Duval County. Both parties promptly moved for summary judgment on the
same issues, and FIGA prevailed. The tria judge issued a detailed final order
explaining the basesfor hisrulings[R 231-242]. Asthefinal order recited, based upon
the uncontested facts presented in the pleadings, depositions, and hearings, Rosen had
originally sued AB Law Firm,* itsprincipa and one employeein Dade County, alleging
causes of action for breach of contract, crimina fraud, breach of fiduciary duty,
negligent supervision, conversion, and intentional infliction of emotional distress. She
sought compensatory and punitive damages [R 82-98]. The Dade County lawsuit and
related litigation were originally defended by Rumger Insurance Co., which had issued
aprofessional liability policy to AB Law Firm[R 2,12]. The Rumger policy, in aface
amount of $1 million, specifically excludes coverage for injuries malicioudy inflicted,
and for dishonest, intentional, fraudulent, malicious or deliberate wrongful acts[R 29-
49]. It likewise restricts the duty to indemnify to “all sumswhich the INSURED must
legally pay as DAMAGES because of aWRONGFUL ACT” within the coverage [R-

34]. From the outset, Rumger defended under areservation of rights, as nearly all of

'Pursuant to the settlement, as will be explained below, the identity of the
original insured is protected, and the pseudonym “AB Law Firm” has been used in
the subsequent litigation between Rosen and FIGA.

1



the clamswere outside the policy coverage. FIGA, when it had to assumethe defense
after Rumger'sinsolvency, also defended under areservation of rights[Allen depo, p.
41].

The most crucia fact in this case is that the Rumger policy was of the "declining-
balance" type, specifically providing that claims expensesincluding attorney fees and
costs are subtracted from the amount available for indemnity [R 37; Allen depo, pp.
41-44]. The policy defines“claims expenses’ to include attorney fees, aswell as*“all
other fees, costs and expenses resulting from the investigation, adjustment, defense or
appeal of aCLAIM incurred by us’ [R-33]; it statesthat “CLAIMS EXPENSES are
included within the limits shown in the Declarations and not in addition to them,” and
also explains, “We will subtract all CLAIMS EXPENSES from the limit applicableto
each CLAIM, the remainder being the amount available to pay damages’ [R -37].
Further, “If the limit is exhausted before the conclusion of any CLAIM, we have the
right to withdraw from further defense of the CLAIM. We will do this by tendering
control of the defense to YOU. OUR payment of, or OUR offer to pay, the limits
available to any CLAIM ends OUR duty to defend or settle” [R-34].

Rosen contended that the“ declining balance” provisionsshould bewholly disregarded
after Rumger's insolvency, and that the defense of AB Law Firm would have to

consume in excess of $700,000 before FIGA's $300,000 "per claim” statutory limit

2



could begin to decline [R 3-4]. FIGA contended that it was obligated only for atotal
of $300,000 under thisparticular policy, al of which had been expended in defenseand
indemnity prior to the initiation of the Duval County action.

Thejudge found, based upon the stipul ations of both counsel, that Rumger itself had
expended close to $200,000 in defense costs, before it was declared insolvent and
liquidated by order of the Leon County Circuit Court on May 26, 1994 [R 3, 13, 232].
When the insolvency order was entered against Rumger, which triggered FIGA’s
statutory obligation to assumethe defense of “covered claims,” FIGA retained thelaw
firm of Walton, Lantaff, Schroeder & Carson to defend AB Law Firm and the two
individuals in the litigation with Rosen [Tharp depo, p.4; Cole depo. p. 13].
Unfortunately, the litigation was extremely contentious. By the time Rosen’s Dade
County case was on the eve of trial, FIGA itself had spent another $261,000 for
defense [R 3, 12]. Thetrid, if it went to the bitter end, could have lasted two to four
weeks. However, AB Law firm's attorneys at the Walton, Lantaff firm thought there
was agood chance for directed verdict on the covered claims, which would have made
the trial perhaps one week long [ Tharp depo, pp. 8-10; Kissane depo, p. 10].

FIGA's adjuster, Sam Allen, testified that for this declining-balance policy, "we do
have a duty to advise the insured where he is in the point as to coverage under the

policy” [Allen Depo., p. 28]. Adviceregarding the balancewas givento AB Law Firm

3



approximately four times during the course of the litigation [Id., p. 39]. When the
remaining funds dropped below $100,000, "theinsured took it upon himself to attempt
to settle this case” [Allen Depo., p. 28]. FIGA did not interfere with these efforts,
because they were beneficial to theinsured, Id. Rosen hasnot alleged that the insured
party disputed FIGA'sinterpretation of the policy. Thelettersto theinsured reporting
the balanceinformed AB Law Firmthat if the entire $300,000 were used up, AB would
be "obligated to take on the responsibility of providing its own defense”" [Deposition
of Sam Allen, pp. 39-40], which was strictly in accordance with the policy provision
allowing the insurer to tender control of the defense to the insured when the limit was
exhausted.

However, Allen did not know exactly what he would have done if the funds ran out
before the matter was fully concluded. "At some point, we would have had to have
abided by the terms of the policy and FIGA statutes and terminated defense, if that,
somehow. Now, how that would have happened, | cannot tell you that. | have not had
asituation like that" [Allen depo. p. 16]. The three members of the Walton, Lantaff
defense firm who were deposed al testified that they had never been told to terminate
their defense of AB Law Firm. Sofar asthey knew, afinal decision had not been made
as to what would happen if the money ran out before resolution [Tharp depo, p. 17;

Cole depo. pp. 17-21; Kissane depo, p. 12]. Richard Cole, the managing partner,

4



explained that FIGA could have made abusiness decision to finish out an ongoing trial,
or otherwise expend somewhat more than $300,000 total in order to avoid possible
problemsin the future [Cole depo, pp. 17-21]. Insurers sometimes continue adefense
where they believe coverage may not exist, and may later seek reimbursement of
defense costs.

Shortly beforethe trial, Rosen and the principal of AB Law Firm finally managed
to hammer out a settlement agreement [Kissane depo, pp. 5-6]. Members of the
Walton, Lantaff firm formalized the agreement, though their insured and his personal
counsel were the ones who negotiated it [Kissane depo, pp. 14, 22]. FIGA
consi stently refused to comment on any of thetermsof the agreement [Allen depo., pp.
32,42; Cole depo, pp. 27-30; Kissane depo, p. 18]. "FIGA had no input into the
document at all, none" [Cole depo, p. 27]. "FIGA was not going to take a position
relative to the contents of the agreement...FIGA did, however, agree to pay $39,000"
[Kissane depo, p. 18]. The essential terms of the agreement were that AB Law Firm
would consent to the entry of anet judgment of $300,000 against it. However, Rosen
would accept the remaining $39,000 from FIGA and would agree that the judgment
against AB Law Firm could not be recorded, could not create any liens, could not even
be mentioned or discussed, and could never be executed upon. Further, after she

completed any litigation against FIGA, Rosen would be absol utely and unconditionally
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required to satisfy the judgment and release AB Law Firm even if she had failed to
recover another penny. Any lawsuit against FIGA had to avoid using the real name of
AB Law Firm and had to be brought in Duval County. There was a statement that
nothing in the agreement wasintended to prejudice any "potential claim, whether valid
or invalid, that Bonnie Rosen may decide to pursue as against FIGA" [R 174]. There
was no assignment by AB Law Firm of any of its own rights against FIGA [R 161-76,
233-36].

Rosen's own counsel recognized that thisarrangement might fail to create any rights
for Rosen against FIGA, and asked attorney Tharptoinquire of FIGA whether it would
agree to waive the defects in the settlement. A letter to FIGA dated December 30,
1996, which Rosen's counsel (who had received a courtesy copy) showed to Tharp at

his deposition, and which Tharp then read into the record, stated:

Thereisasnag in the settlement agreement. The plaintiff'sattorney is
of the opinion, based upon the language in the settlement agreement, that
preventing the recordation of the judgment against AB and the execution
on such a judgment would render the plaintiff's claim against FIGA
meaningless. Therefore he would like to have a letter from FIGA that
says, quote, FIGA agrees that recordation of ajudgment or execution of
ajudgment will not be asserted as defensesto any suit brought by Bonnie
and Arnold Rosen and are waived, end quote. Is there a problem with
issuing aletter waiving these defenses? Please call mein order to discuss
this.

[Tharp depo, p. 13]



The settlement agreement was signed less than aweek after this letter, on January 4,
1997 [R 175].

The three Walton, Lantaff attorneys clearly explained that their relationship with
FIGA was the typical insurance-defense situation--they were obliged to defend the
insured and report the progress of the caseto the insurer, but their primary duty wasto
theinsured. They had no part in any coverageissues which could have arisen between
AB Law Firm and FIGA, and did not have authority to represent FIGA asto coverage
matters [Tharp depo pp. 17-19; Cole depo pp. 33-41; Kissane depo pp. 23-25].
Attorney Colereviewed variousdraftsof the settlement agreement beforeit wassigned:

Q: Inreviewing, if not drafting, these preliminary settlement agreements,
whom were you representing?

A: The defendants.

Q: Were you representing FIGA as well?

A: No. FIGA was told by me specifically that we were not going to

become involved in any manner at all relating to issues that FIGA might

have with the defendants and/or the plaintiffs, and FIGA readily agreed

and understood that that was the way it was going to be.

[Cole depo, p. 10]

AB Law Firm, which had its own persona counsel, dealt directly with FIGA on
coverageissues[Coledepo pp. 29-30, 37-38]. Tharpindicated that both FIGA and AB

Law Firm were hisclients[Tharp depo, p. 12], but he signed the settlement agreement
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"in my capacity as the attorney for AB" [Tharp depo. p. 6]. FIGA smply did not
prohibit him from signing [Id..] Cole explained that he took no interest in whether
Rosen would be able to state a cause of action against FIGA, because he was
representing the interests of AB and its employees. "We were not representing the
interestsof FIGA" [Coledepo, p. 42]. Kissanewasasked, "Did the signature of the law
firm at the end of this signify that the Guaranty Association has agreed to the contents
of that document?' He responded, "Absolutely no. As| said earlier...the Guaranty
Association did not agree to the contents of this settlement agreement. What they
agreed to do was pay a certain sum in an effort to resolve the matter” [Kissane depo,
p. 25]. "We had absolutely no authority to bind FIGA...relative to this agreement” 1d.,
p. 27].

However, Walton, Lantaff did facilitate direct communications on coverage matters
when asked [Cole depo, p. 27; Tharp depo. p. 14]. FIGA's consistent response to the
above-quoted "snag in the settlement” letter, and to every other inquiry about the
settlement language, was afirm "no comment.” "We did not object to the agreement,
and we did not waive any rights under the policy or the FIGA laws, or the laws asto
insolvent insurance companies' [Allen depo. p. 32; adso p. 42].

Rosen then sued FIGA in itshome venue of Duva County, filing adeclaratory

action requesting a determination that the "declining-balance" provision of AB Law
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Firm's policy could not be enforced after Rumger's insolvency, so that there was afull
$300,000 available for indemnity regardless of how much FIGA had been required to
spend in defense of AB Law Firm. She sought the amount remaining unpaid on her
consent "judgment,” $261,000 plus attorneys fees, interest and costs [R 1-5]. FIGA
responded that becauseitsinsured, AB Law Firm, was not and never could be"legally
obligated to pay" any sumsto Rosen, there could be no obligation of indemnity under
the policy, evenif thelimits had not already been exhausted. FIGA further pointed out
that the"declining balance" provisionsof AB'spolicy meant that the $300,000 statutory
limit had been fully exhausted and nothing more could be collected from FIGA.
Further, FIGA explained that most (if not al) of Rosen's settlement should be
apportioned to non-covered claims; that the settlement was not reasonabl e based upon
the true value of Rosen's case; and that Rosen as a stranger to the insurance contract,
and not an assignee, had no claim for fees or costs [R 11-15].

Rosen moved for summary judgment [R 60-74] asto the entirety of the claimsand
affirmative defenses, supported by her own affidavit asserting that the settlement was
reasonably related to the value of the case [R 81]. A hearing was held on Rosen's
motion on September 2, 1997. Because FIGA's own motion for summary judgment
was aso pending, the trial judge determined to delay ruling, set a second hearing, and

then rule on both motions [ Transcript of 11/18/97,p. 3; R 194]. Intheinterim, Rosen's
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counsel completed and filed the depositions of the three Walton, Lantaff attorneysand
the FIGA adjuster, Sam Allen, which appear in the record. The court held a second
hearing on November 18, 1997. FIGA explained that, asthe policy limitswereindeed
close to exhaustion, it had acted quite properly in warning its insured of that fact, but
had neverthel ess continued to fulfil its policy obligations, including the provision of a
vigorous defense until a settlement was obtained. Since the settlement called for a
complete release of the insured party, the insured had no remaining “legal liability”

which could possibly be covered under the policy. Therefore, Rosen could not pursue
any claim against FIGA inits capacity as successor insurer. Rosen contended that she
did not have to preserve any rights to recover against the insured party in settling,

because FIGA had committed an “abandonment.”

Thetria court found [R 231-42], that FIGA had not "abandoned" AB Law firm
by smply warning it of the remaining balances. The defense was not prematurely
withdrawn. In the absence of such "abandonment," Rosen had no rightsagainst FIGA,
because AB Law Firm had no obligation to pay anything to her. Without any damages
to AB Law Firm, therewasno third-party claim against FIGA. Alternatively, assuming
that the warning could have been deemed an "abandonment” if the duty to defend had
extended beyond the exhaustion of FIGA’s statutory limits, the trial court held that

FIGA's actions were not wrongful, as it had correctly asserted that the "declining
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balance" provisions of this particular Rumger policy continued in effect after the
insolvency of the carrier. Since Rumger would have been able to cease defending and
tender the defense back to itsinsured upon exhaustion of the policy limits, FIGA could
do likewise. The Court specifically found that the signature of attorney Tharp at the
end of the settlement agreement did not represent a consent "as to FIGA" [R 233].

FIGA was not estopped from arguing the foregoing legal defenses merely because a
member of the Walton, Lantaff firm was a signatory of the settlement agreement. The
"snag in the settlement” letter was quoted in the Order as evidence that Rosen was not
misled by FIGA's conduct [R 237-38]. The court noted that there were factual issues
as to the reasonableness of the settlement and how it should be allocated between

covered and non-covered claims, but there was no need to reach those issues.

The First District, in aper curiam opinion, recited the background of the dispute,
and then explained:

Thetrial court granted FIGA’ smotion, reasoning that because appellant had
agreed to release the AB Law Firm at the conclusion of the litigation with
FIGA, it had extinguished any liability that FIGA had as an insurer. Thus,
the trial court ruled, by agreeing to release the law firm, appellant thereby
released the insurer.

We believe this reasoning to be correct in light of two cases that present
similar factual scenarios. InKellyv. Williams, 411 So. 2d 902 (Fla. 5" DCA
1982), the insurer offered policy limits to the plaintiff, who thereupon
released the tortfeasor with the intention of pursuing a bad-faith claim
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against the insurer. The release of the tortfeasor, however, relieved the
insurer of any legal obligations to pay damages, asthetria court ruled and
the appellate court affirmed.
Kelly was cited in support of the holding in Fidelity & Cas. Co. v. Cope,
462 So. 2d 459 (Fla. 1985), which held that a release to the insured
eliminatesthe obligation of theinsurer to pay damages, absent an assignment
of clam.
The order below is affirmed.
Rosen v. Florida Insurance Guaranty Assn., 734 So. 2d. 491, 492 (Fla. 1%
DCA 1999).
The First District al'so denied Rosen’s claim for attorney fees and costs on appeal .
In seeking review by this Court, Rosen now argues that the general principles of
insurance law which govern the obligations of insurers, as explained in the opinions of

the First District and the trial court, areinapplicableto FIGA.

SUMMARY OF THE ARGUMENT:

Appellant Rosen cannot evade the clear legal consequences of her failure to
preserve a claim against FIGA’ sinsured before she unconditionally agreed to release
theinsured party. Under Fidelity & Casualty Co. v. Cope, 462 So. 2d 459 (Fla. 1985),
she has no further claim against FIGA. “Covered claims’ are interpreted like claims
against solvent insurers, except that the limit is“capped.” A guaranty association has
fewer liabilities than its predecessor, not more, as Rosen contends. This particular
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policy unambiguously provided that defense costsare deducted fromtheliability limits.
FIGA thus acted quite properly in warning its insured that the $300,000 FIGA *“cap”
for this unusua “declining balance” policy would include the costs of defense. Even
if FIGA’s position were not eminently correct, such awarning does not constitute an
“abandonment” of the insured where FIGA continued to pay for a vigorous defense
until the insured was fully protected. FIGA never agreed to waive itsrightsto assert
any and all defenses to payment, and Rosen knew that there had been no waiver, yet
she now takes a contrary position. As a stranger to the contract, Rosen cannot seek
attorney feeseven if successful, nor can shere-write this“declining balance” policy to

suit her own views of what she would like a guaranty association to cover.

ARGUMENT:

. THE TRIAL COURT AND THE FIRST DISTRICT CORRECTLY
DETERMINED THAT UNDER COPE AND OTHER ESTABLISHED LEGAL
PRECEDENT, ROSEN’S CLAIM ISBARRED

A. LEGAL PRECEDENTS GOVERNING THE LIABILITY OF SOLVENT
INSURANCE COMPANIESARE GENERALLY APPLICABLETO A
GUARANTY ASSOCIATION, ASWELL; IN PARTICULAR, A
GUARANTY ASSOCIATION CAN NEVER BE LIABLE FOR A CLAIM
WHICH ITSPREDECESSOR INSURER COULD NOT HAVE BEEN
COMPELLED TO PAY
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Rosen argues inconsistently that a guaranty association must be treated exactly like
an insurance company in determining its duty to defend, but unlike the insurance
company, it cannot enforce the unambiguous "declining-balance” clause in the policy,
nor can it assert the defense of “release” Her argument is based upon a
misunderstanding of the statutory rights and liabilities of aguaranty association, and of
the difference between a guaranty association and an insurance-company receiver.

1. AN INSURANCE GUARANTY ASSOCIATION HAS FEWER OBLIGATIONS
THAN THE INSOLVENT CARRIER WOULD HAVE HAD, BECAUSE ITIS
MERELY A “SAFETY NET” TO CUSHION THE IMPACT UPON THE PUBLIC
WHEN AN INSURER FAILS, AND BECAUSE IT ULTIMATELY DERIVES ITS
FUNDING FROM THE POLICYHOLDERS OF SOLVENT COMPANIES

An insurance guaranty association is acreature of statute, intended to alleviate, but
not eliminate, the public harm caused by insurance-company insolvencies. Itscoverage
IS restricted, because its funding is restricted. Rosen correctly states that guaranty
association statutes are derived from proposed uniform statutes originally drafted by the
National Association of Insurance Commissioners. However, they are considerably
newer than insurance-liquidation statutes, which began with uniform acts drafted in the
1930's. The Florida Insurance Guaranty Association Act was adopted in 1970. Thus,
the number of legal precedents involving guaranty associations are relatively few.

FIGA, the first guaranty association created in Florida, covers only property and

casualty insurance. Subsequent guaranty associations have been created for health
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insurance, and for workers' compensation insurance. Guaranty associations have no
receivership functions. Pursuant to Part | of Chapter 631, Florida's version of the
Uniform Insurers Rehabilitation and Liquidation Act, the Receiver of AB Law Firm's
insolvent malpractice insurer, Rumger (also called Manatee Insurance Co.), isthe
Florida Department of Insurance (see Order of Liquidation, R 16-28; Fla. Stat. sec.
631.141 (1999), not FIGA or one of the other guaranty associations.?

A guaranty association derivesits operating funds from assessments levied upon
its member insurers, but it may assess only for "covered clams' and reasonable
administrative expenses, sec. 631.57, Fla. Stat. (1999). The members, in turn, pass on
these assessments to their policyholders as a cost of doing business. Accordingly, the
Insurance-buying public ultimately bearsthe cost of paying aninsolventinsurer'sclaims.

If guaranty associations were responsible for claims which the underlying insurers

2An insurance-company receiver must cooperate with a guaranty association
because the receiver initially takes possession of the company records which the
guaranty association needs to process claims, Fla. Stat. secs. 631.141, 631.395
(1999). The guaranty association becomes a claimant in the receivership asto
amounts that it is obliged to pay out, Fla. Stat. secs. 631.181, 631.271; therefore,
the receivership cannot be fully resolved until the guaranty association completesits
work, so that the total amount of the losses from the insolvency can be finalized. A
guaranty association may receive an early distribution if the estate has assets,
subject to re-evaluation when all claims are known, Fla. Stat. sec. 631.397.
Despite these many areas of cooperation, a guaranty association is awholly separate
entity whose rights and liabilities are distinct from those of the receiver. In structure,
FIGA and its sister guaranty associations are corporations, governed by their own
Boards of Directors, Fla. Stat. sec. 631.56 (1999).
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could have avoided, as Rosen advocates here, there would be a windfall to certain
claimants, at the expense of the public. In order not to impose too great a burden on the
remaining insurers and their policyholders, every guaranty association hasadollar limit
upon its claims and excludes many types of claims.

FIGA, like most guaranty associations, benefitsfrom ashortened statute of limitations
which precludessome meritoriousclaims, asexplainedin Queenv. Clearwater Electric
Co., 555 So. 2d 1262 (Fla. 2d DCA 1990), wherein the court remarked that shortening
the timewhich aclaimant would otherwise havetofile hisaction, in order to accomplish
thetimely and orderly liquidation of adefendant'sinsurer, wasa'reasonablerestriction”
upon the right of access to the courts.®

Like other guaranty associations, FIGA cannot pay "bad faith" claims which would
be valid against solvent insurers--not even claims for the bad faith conduct of the
predecessor company before the insolvency--pursuant to Fla. Stat. secs. 631.57(1)(b)
and 631.66 (1999), Fernandez v. Florida Insurance Guaranty Assn, 383 So. 2d 974

(Fla. 3d DCA 1980); Rivera v. Southern American FireIns. Co., 361 So. 2d 193 (Fla.

sAccord, Blizzard v. W.H. Roof Co., Inc., 573 So. 2d 334 (Fla. 1991);
Montano v. Florida Insurance Guaranty Association, 535 So. 2d 658 (Fla. 3d DCA
1988); Florida Insurance Guaranty Association, Inc. v. Garcia, 614 So. 2d 684
(Fla. 2d DCA 1993); Miller v. Pagodin, 591 So. 2d 677 (Fla. 4th DCA 1992).
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3d DCA 1978).* Also, FIGA isspecifically exempted from paying fees assessed against
its predecessor insurer where the insured has prevailed and is entitled to fees pursuant
to section 627.428, see Fla. Stat. sec. 631.70 (1999).

These examples demonstrate that the guaranty association statutes are not intended
to be interpreted so as to always give the maximum coverage to aclamant. Rather, a
balance must be struck between the interests of claimants and those of the public who
must bear the costs of financing the guaranty association. As explained in the case of
Schreffler v. Pennsylvania Insurance Guaranty Association, 402 Pa. Super. 309, 312,
586 A. 2d 983, 985 (Pa. Super. Ct. 1991), "the Act does not intend to place a claimant
in all cases in the same position she would have been had the insurance company
remained solvent. The Act creates a means by which limited recovery may be had in
instances where none would have been possible due to insolvency." Florida's Fifth
District likewise stated that the guaranty association “was intended to provide a
mechanismto pay ‘ covered claims' under certain insurance policiesissued in this state
to Floridaresidentsin the event an insurance company becomesinsolvent before paying
acovered clamto aninsured. However, the full gamut of adefunct insurer’ sliabilities

was not intended to be shifted onto FIGA,” Williams v. Florida Insurance Guaranty

4+ Accord, Veillon v. Louisiana Insurance Guaranty Assn., 608 So. 2d 670
(La. App., 3d Cir. 1992); Isaacson v. California Insurance Guarantee Assn., 44
Cal. 3d 775, 750 P. 2d 297, 244 Cal. Rptr. 655 (Cal. 1988).
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Assn., Inc., 549 So. 2d 253, 254 (Fla. 5" DCA 1989).

2. A GUARANTY ASSOCIATION ISENTIRELY DISTINCT FROM THE
RECEIVER OF AN INSOLVENT INSURER; THUS, SECTION 631.193 HASNO
APPLICATION TO THISCASE

Because the Recelver and FIGA are not the same legal entity, Rosen is entirely
incorrect in asserting, as she has done consistently throughout this litigation, that the
provisions of section 631.193, concerning the Receivership, have anything to do with
theissuesinthiscase. At p. 27 of her brief, Rosen states that under that statute, “the
filing of aFI GA claim constitutes arelease of the insured from liability to the claimant
to the extent of the coverage or policy limits provided by the insolvent insurer”
(emphasis added).

Section 631.193, which is located in Part | of Chapter 631 dealing with
Receiverships, and not within the Florida Insurance Guaranty Association Act that
begins with section 631.50, provides:

631.193. Releases

Thefiling of aclaim constitutes arelease of the insured from liability

to the claimant to the extent of the coverage or policy limits provided by the

insolvent insurer. The release is conditioned upon the cooperation of the

insured with the receiver and the Florida Insurance Guaranty Association

and any other guaranty association in defense of the claim. This release

does not operateto discharge the Floridal nsurance Guaranty A ssociation or

any other guaranty association from any of itsresponsibilities and duties set

out in this chapter.

Every case decided under this section clearly indicates that the filing constituting the
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releaseisafilingwith the Receiver —.e., the FloridaDepartment of Insurance.® FIGA
does not assert, and has never asserted, that its obligations are affected by the filing of
a claim with the Receiver, nor that an insured would be released from any obligation
whatsoever merely because a claimant seeks payment from FIGA.

Whether or not to seek payment from the Receiver is purely up to the claimant.
Filing aclaimwiththe Receiver isan “€election of remedies’ see Ramosv. Jackson, 510
So. 2d 1241 (Fla. 3d DCA 1987). Had she elected not to file a Receivership claim,
Rosen could have executed against AB Law Firm for the portion of any judgment on
this claim that was not payable by FIGA, Queen v. Clearwater Electric, 555 So. 2d
1262 (Fla. 2d DCA 1990). But where a claimant files with the Recelvership, the
excess portion of the claim unpaid by FIGA (up to the limits of the original coverage)
becomes an obligation of the Recelvership, and not of theinsured. Inthiscase, if Rosen
could have obtained ajudgment in excess of FIGA’ s coverage—an outcomewhich FIGA
believes highly unlikely-- shewould have been able to seek payment of the excessfrom

AB Law Firm, but for her own decision to file aclaim with the Receiver.® That filing,

SThese cases include Payroll Transfers Interstate, Inc. v. Forshey, 694 So.
2d 80 (Fla. 1% DCA 1997) and In re International Forum of Florida Health Benefit
Trust, 607 So. 2d 432 (Fla. 1¥ DCA 1982).

¢ Shefiled a claim with the Florida Department of Insurance as Receiver,
upon aform provided by the Department, in 1994 [R 77-78], three years before her
settlement with AB Law Firm in 1997 [R -134]. Notably, the claim papers bear the
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if accepted by the Receiver, released AB for all amounts up to its original $1 million
coverage. However, FIGA never relied upon that statutory releaseinitslegal argument,
nor did either of the courtsbelow rely uponit. Rather, FIGA hasawaysrelied upon the
settlement agreement executed by Rosen herself, which requires her to give an
unconditional release to AB Law Firm and the covered individuals even if she never
receives another penny from FIGA. Since Rosen’ s agreement establishes that she can
never collect anything further from FIGA’sinsureds, thereisno “legal liability” which
requiresindemnification, regardless of whether she had ever dealt with the Recelvership.
3. IN DETERMINING WHAT CONSTITUTES A “COVERED CLAIM” FOR
WHICH THE FLORIDA INSURANCE GUARANTY ASSOCIATION CAN BE
RESPONSIBLE, THE TERMS OF THE UNDERLYING INSURANCE POLICY
ARE CONTROLLING EXCEPT THAT THE LIMIT OF LIABILITY, IF HIGHER
THAN ALLOWED BY THE GUARANTY ASSOCIATION STATUTE, IS
REDUCED
Pursuant to Fla. Stat. sec. 631.57(1)(b)(1999), FIGA "shall be deemed the insurer
to the extent of its obligation on the covered claims, and, to such extent, shall have all
rights, duties, and obligations of the insolvent insurer asif the insurer had not become

insolvent. Inno event shall the association be liablefor any penaltiesor interest.” This

obligation, however, "shall include only that amount of each covered claim which

Department’ s address and make no mention of a guaranty association; also, the
transmittal letter from Rosen’s attorney is directed to the Department, not to FIGA
[R-76].
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is in excess of $100 and is less than $300,000.." Fla. Stat. sec.
631.57(1)(a)(2)(1997)(emphasis added). The definition of "covered claim,” in sec.
631.54 (3)(1997), is"an unpaid clam...which arises out of, and iswithin the cover age,
and not in excess of, the applicable limits of an insurance policy to which this part
applies..." (emphasis added).

FIGA thus inherits the existing insurance policy, except that FIGA's coverage is
limited to liabilities up to $300,000.00 and otherwise payable under the controlling
statutes. It acquires any policy defenses, as well as any defenses available under
common law, Florida Insurance Guaranty Assn. v. Giordano, 485 So. 2d 453 (Fla. 3d
DCA 1980); Carrousel Concessions, Inc. v. Florida Insurance Guaranty Assn., 483
So. 2d 513 (Fla. 3d DCA 1986). Inregard to coverage defenses, FIGA “standsin the
same shoes’ asits predecessor insurer, Peoplesv. Florida Insurance Guaranty Assn.,
313 So. 2d 40 (Fla. 2d DCA 1975). If aclaim falls under one of the exclusions of the
insurance policy, aswhere coverageisbarred for mal practice claimsnot timely reported
to the carrier, then despite the carrier’ sinsolvency, the exclusion still stands, Lawyers
Professional Liability Insurance Co. v. Dolan, Fertig & Curtis, 524 So. 2d 677 (Fla.
4" DCA 1988).

The Second District has explained that when interpreting the coverage of the Florida
Insurance Guaranty Association Act, which was drafted by "the state insurance
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commissioners of this country,...it is reasonable to assume that it was intended to be
interpreted under common insurance concepts,” Florida Insurance Guaranty Assn.,
Inc., v. Cole, 573 So. 2d 868, 870 (Fla. 2d DCA 1990). Inthat case, multiple survivors
claiming for the wrongful death of a single individual argued that each of them had a
separate " covered claim™ with a separate $300,000.00 limit. The appellate court noted,
"Thereislittle caselaw or prior precedent to help this Court understand or interpret the
statutory definition of ‘covered claim." The claimants argued, just as Rosen does, that
the statute must always be liberally construed to generate the maximum recovery to
injured parties. However, the court rgjected that approach in favor of standard
Insurance principles:
Insurance typically handles persona injury claims on a per person basis--
subject to aper accident or per occurrence limitation of liability. It appears
appropriate to continue that approach during insolvency. Thus, the
$300,000 statutory limitation for a covered claim in this case appliesto the
claim of any one person who isinjured or killed. Here, there are multiple
survivors under the wrongful death act suing for the death of one person
caused by the act(s) of asingleinsured. These survivorsare only entitled to
asingle claim to the maximum of the statutory amount of $300,000.00 even
if the limitation of liability for any one occurrence in the relevant insurance
policy provides for more generous coverage.
FIGA v. Cole, supra, 573 So. 2d at 870-71.
Thus, in determining when a claim may be maintained under a policy, we use the same

principles for a guaranty association as we would use for a solvent insurer.

4. WHERE THE INSURED ISNOT LEGALLY LIABLE TO PAY A CLAIMANT,
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NEITHER THE ORIGINAL INSURER NOR THE GUARANTY ASSOCIATION
CAN BE REQUIRED TO RESPOND UNDER A LIABILITY POLICY

Liability insurance policiesrequiretheinsurer to pay only damageswhichtheinsured
is “legally liable to pay,” or similar language. In this case, AB Law Firm's policy
indisputably contained such a clause; it stated, “We will pay on behalf of an
INSURED all sums an insured must legaly pay as DAMAGES’ within the policy
coverage [R -34]. The existence of a legal obligation is a condition precedent to
invoking the duty of indemnity under an insurance contract which contains any such
language, see, e