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CERTI FI CATE OF TYPE SI ZE AND STYLE

This brief is presented in 12 point Courier New, a font that

is not proportionately spaced.
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SUMVARY OF THE ARGUMENT

l. The trial court did not err in denying a notion for
mstrial during the State’s closing guilt phase argunent. The
prosecutors’ remarks were proper comrents on the evidence and the
weaknesses in the theory of defense. The prosecutors did not use
of fensive or derogatory terns for defense counsel and did not
engage in personal attacks on counsel or the defendant. Any
isolated inpropriety would clearly be harnl ess beyond a reasonabl e
doubt .

1. The trial court did not err in denying a notion for
mstrial during the testinony of State expert witness Dr. Martin
Tracy. The prosecutor’s brief, isolated reference to the debris
found in Ford s pocketknife as “flesh,” was a fair inference from
the testinony, which was inmediately corrected for the jury, and
coul d not possibly have rendered Ford’s trial fundanentally unfair
So as to warrant a mstrial.

I1l1. Ford s conviction for child abuse was proper. The
om ssion of the elenent that Ford was a caregiver for purposes of
t he negl ect charge did not require the court belowto grant a post-
trial notion to dismss, since the allegation taken as a whol e was
sufficient to charge a crinme. Furthernore, there was sufficient
evi dence presented by the State to support this elenent, since the
testinony established that Ford assumed responsibility for baby

Maranda by killing her parents in a renote area.



V. The trial court did not err in denying a notion for
mstrial during the State’'s penalty phase closing argunent. No
i nproper comrents fromthe argunent have been identified. To the
extent that any isolated i npropriety may be di scerned by taking the
remar ks out of context, any possible error nust be found harmnl ess
beyond any reasonabl e doubt.

V. The trial court did not err in finding and wei ghing the
aggravating ci rcunstance of cold, cal cul ated and preneditated. The
trial court’s order establishes that the correct rule of |aw was
applied, and the court’s findings are supported by substanti al
conpet ent evi dence. In addition, the existence of three other
strong aggravating factors and thelimted mtigation offered would
render any possible error in the application of this factor to be
har m ess.

VI. The trial court properly considered the mtigating
evidence presented by the defense, and the <court’s order
sufficiently addresses each of the mtigating factors offered. No
error with regard to the trial court’s treatnent of the mtigation
in this case has been denonstrated. Furthernore, the death
sentences inposed in this case are proportionate to other simlar

cases where this Court has sustained the death penalty.



ARGUMENT

| SSUE |
WHETHER THE TRIAL COURT ERRED I N DENYI NG
FORD S MOTI ONS FOR M STRI AL DURI NG THE STATE’ S
GUI LT PHASE CLOSI NG ARGUMENT.

Ford's first claimasserts that he is entitled to a newtria
due to comments nmade during the prosecutors’ closing argunents.
Specifically, Ford has identified three comments which were
chal | enged by defense counsel during the State’s initial closing
argunment, and another comment which was challenged during the
State’s rebuttal closing argunent. The comments are al
characterized as inproper attacks on Ford s defense attorneys
However, a review of the particular coments in the context of the
argunments made and in |ight of the evidence presented belowclearly
denonstrates that no newtrial is warranted in this case.

The prosecutor’s initial closing argunent begi ns on page 3564
of volunme 43 of the record on appeal, and conprises forty-eight
pages of transcript. The first three disputed comments were all
made during the | ast fifteen pages of the State’s initial argunent.
There is no conplaint wwth regard to the prosecutor’s discussions
on the elenments of the offenses charged, the evidence admtted
whi ch i ncrim nated Ford, and the evi dence refuting Ford’ s voluntary
i ntoxi cati on defense. Begi nning on page 3595, the prosecutor

turned his focus to the defense theory that the police



investigation in this case was flawed. Fromthe very start of the
trial, the primary theory of the defense was that the State woul d
not be able to establish guilt because the investigation into these
murders was hopelessly inept and therefore no reliable evidence
could be presented against Ford. See, V33/2077-2111 (defense
openi ng statenent); V33/2124-2132, 2162, 2164, 2236-2242, V34/ 2298-
2302, 2307-2308, V35/2394-2400, 2451, 2460, 2473 (extensive cross
exam nation of state wtnesses on integrity of crinme scene,
accuracy of contam nation | ogs and property receipts, inconsistent
testi nony about crine scene, etc.).

The prosecutor’s comments were directed at keeping the jury
focused on the evidence itself, and not getting sidetracked on
details of the investigation which did not affect the value of the
evidence that had been presented. He admtted that no
i nvestigation was ever perfect, but he encouraged jurors

to assess the evidence as you saw it conme in
and not second guess whether sonething m ght
have been done differently or better to
accumul ate nor e evi dence agai nst t he

Defendant. The issue is: Wat evidence do we
have agai nst the defendant?

(Vv43/3595-96). In that vein, he noted the phrase “the best defense
is a good offense” and stated

in this case, a lot of the questions that
relate to nunbers and evi dence |ogs and that
sort of t hi ng, the defense has very
aggressively nmounted an offense to show that
in some way this investigation wasn't a
perfect investigation. I’m telling you it

4



wasn’'t perfect. That’'s quite true.
But the issue is: Does the evidence that
you have convince you beyond a reasonable
doubt that the Defendant commtted these
crinmes, not whether nore could have been done
or done differently. And in court a good
of fense does not cancel the truth.
(Vv43/ 3596). Defense counsel objected and the trial court cautioned
the prosecutor “to make sure that the burden remain with the State
and that the argunent is consistent with the burden” (V43/3597).
No error has been presented inthis ruling. As this Court has
repeatedly recognized, attorneys are permtted wde latitude in

their closing argunments. See, Thomas v. State, 748 So. 2d 970, 984

(Fla. 1999); Breedlove v. State, 413 So. 2d 1, 8 (Fla.), cert.

deni ed, 459 U. S. 882 (1982). Counsel nay advance any legitimte
argunment. The prosecutor’s explaining why the jury should reject
the theory of defense in this case was not presented in a
derogatory manner or with inflanmatory labels; it was a proper
argunent as to why jury should not be swayed by the defense that
the investigation was flawed. A prosecutor is clearly entitled to

offer the jury his view of the evidence presented. Shellito v.

State, 701 So. 2d 837, 841 (Fla. 1997) (no error where prosecutor
referred to defendant’s nother as “either an extrenely distraught
concerned nother or ... a blatant liar” since statenment was fair
comrent on testinony and perm ssible as to prosecutor’s view of the

evi dence), cert. denied, 523 U S. 1084 (1998).




Shortly after the first incident, the prosecutor was stil
di scussing the evidence of <clerical errors on the property
recei pts, and noted that the evidence | ogs had not been “fill ed out
as neticul ously as they coul d have” (Vv43/3598). He went on to note
that, over the course of the trial, “There were a nunber of
i ndi viduals, nunber of attorneys, nyself, M. Deifik [another
prosecutor], M. Sullivan [defense counsel], for exanple, that got
t he nunbers confused” (V43/3598). The prosecutor was interrupted
with an objection when he then started to point out that M.
Sul livan had m stakenly referred to the Fort Myers FDLE crine | ab
when it was actually the Tanpa crine lab that received sone
evi dence. ! Def ense counsel contended that this was a highly
i nproper personal attack and noved for a mstrial, which the trial
court denied, noting that the argunent was being made to illustrate
a point. Still, the judge advised the prosecutor that it was not
appropriate to use defense counsel as an exanpl e and sustai ned the
obj ecti on (Vv43/3600).

Once again, no error has been denonstrated with regard to the
trial court’s ruling. The prosecutor was nerely remarking on how
easily anyone could get confused over the nunber and types of

exhibits involved in a trial of this nature. He i ncl uded hi nsel f

'During the trial, the prosecutor had corrected defense counsel’s
m sstatenent as to location of the crinme |ab (V33/2246-49, 2252).
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and anot her prosecutor in noting the commonality of this problem
And in defense counsel’s closing argunent, as he repeatedly
identified m stakes that had been nade by the state w tnesses, he
acknow edged over and over that he hinmself nmade sim |l ar m stakes;
that such errors were to be expected from anyone (V43/3616, 3620,
3621, 3623, 3624). Since, as the trial judge found, the prosecutor
only not ed defense counsel’s m sstatenent for illustrative purposes
and not to be critical or deneaning of counsel’s perfornmance, no
i nproper argunent has been identified.

The final concern wwth the State’s initial argument involves
the prosecutor’s discussion of the probative value of the DNA
evidence. The DNA evidence in this case was extensive, and the
State’ s DNA experts were aggressively cross exam ned by the defense
(V39/ 3033 - V40/ 3127; VA0/ 3181-3197; V40/ 3267-3289; VA41/ 3366- 3396) .
The prosecutor was suggesting to the jury that they should not
di scount all of the DNA evidence sinply because they may not
understand the intricacies of the technical, scientific details
involved. He noted that we all rely on scientific devices every
day al t hough we may not fully conprehend the particul ar technol ogy
enpl oyed (V43/3609). He offered the conparisons of driving a car
or using a tel ephone, and stated, “Can’t you just hear a defense
attorney questioning Al exander Gaham Bell,” to which defense

counsel objected as another personal attack and noved for a



m strial (V43/3610). The court sustained the objection, but when
def ense counsel asked for a curative instruction, the judge noted
that there had only been three references to counsel in over an
hour of argunent, and denied the mstrial and instruction
(v43/3610). Wen the prosecutor thereafter rephrased his coment
to inmagining “soneone” questioning Al exander G aham Bell, no
further objection was offered (V43/3611).

Once again, no i nproper argunment has been presented. None of
the comments in the prosecutor’s initial argunent were critical or
derogatory to defense counsel. Although the prosecutor commented
on defense counsel’s tactics, he did so in a way that did not
“attack” counsel but nerely showed why the jury should not be
per suaded by the defense’s position. Thereis clearly a difference
bet ween t al ki ng about the actions that defense counsel has enpl oyed
in order to convince the jury that the issues raised by those
actions do not affect the strength of the State’' s case, and tal king
about defense actions in a manner which i s denmeaning or critical of
the particul ar defense or defense attorney. Since the comments in
this case involved the former rather than the Ilatter, the
prosecutor’s conments were not inproper.

Ford's attack on the State’'s rebuttal argunent, presented by
a different prosecutor, is simlarly unpersuasive. During defense

counsel s closing argunent, he shrewdly di scussed the evidence in



a mnner which arguably msconstrued the testinony that had
actual |y been presented. For exanple, he noted that Jerry Tolini’s
testinmony that Kim Ml nory had been face-up on the ground neant
that sonmeone had turned the body over, since everyone else
testified that Kim was face-down, but in fact Tolini testified
that, although his notes indicated he thought Kimwas face-up, he
was not in a good position to see her since he was | ooking through
the truck and she was positioned out the other side (V33/2165;
V43/3649). Simlarly, counsel stated that Ford s pocketknife could
not have been used to cut Greg Malnory’s throat because the nedi cal
exam ner had testified that G eg’s neck wound was a choppi ng force
wound (Vv43/3661). In fact, Dr. Borges had stated that, while many
of the injuries to Kimand G eg were sharp force, choppi ng wounds,
and while Geg’s neck wound was a sharp force wound, that it was
not necessarily a choppi ng wound; he expressly acknow edged t hat
Geg’'s neck injury could have been nmade with a knife (V35/2420,
2443-44, 2471).

In the sanme manner, defense counsel had discussed the DNA
evi dence taken from Ford’s knife, and suggested that G eg’ s DNA
coul d have gotten on the knife because the farmenpl oyees ate | unch
toget her, may have passed the knife around, and since DNA can be
transferred by such things as shaki ng hands, Greg’s DNA coul d have

been pl aced on the knife that way (V43/3635-36). The problemw th



this argunent is that it ignores the testinony that Geg’ s DNA was
found in debris deep inside the knife, where the bl ade fol ds inside
(V39/3000-02). It was this particul ar argunent that the prosecutor
was addressing in his rebuttal comrents when he remarked that
def ense counsel sonetines started out tal king about one thing, but
cleverly shifted to sonething else, “sort of a bait and swtch
| egal argunent” (V43/3674-75). Def ense counsel’s objection of
prosecutorial msconduct and an inproper personal attack were
sust ai ned, and although the trial judge denied the notion for
mstrial, she thereafter instructed the jury “to disregard the
argunment of the State in reference to conduct or actions of defense
counsel” and instead “focus on the evidence in this case”
(V43/ 3677) .

No reversible error has been denonstrated wwth regard to this
remark because any possible inpropriety was clearly cured by the
court’s instruction to disregard the prosecutor’s comments.
Thomas, 748 So. 2d at 984 (possible prejudice mnimzed by court’s
adnoni shi ng prosecutor to avoid personalizing the cl osing argunent
and instructing jury to disregard prosecutor’s statenent). Thus,
any possible error nust be deened harmess. A newtrial is only
required in those cases where “it is reasonably evident that the
remar ks may have i nfluenced the jury to reach a nore severe verdict

of guilt than it would have otherw se done.” 748 So. 2d at 984.
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That standard has not been net on the facts of this case, where
eyew t nesses placed Ford at the scene around the tinme of the crines
and strong scientific evidence clearly established Ford s guilt.
Ford s brief on this issue cites only three cases, none of
whi ch can reasonably be consi dered as factually conparable. He has
not cited any case in which this Court reversed a conviction due to
an i nproper guilt phase argunent by the prosecutor. In Brooks v.
State, 25 Fla. L. Wekly S417 (Fla. My 25, 2000), this Court
reversed for a new penalty phase proceeding due to repeated,
egregi ous coments during the prosecutor’s closing argunent which
were highly inflammtory, repeatedly noting the defendants’
| ongst andi ng, deep-seated, vicious, brutal violence; telling the
jury to show t he defendants the sane nercy that the defendants had
shown the victim telling the jury that the State only sought the
deat h penalty i n cases where the appropriate wei ghi ng test had been
made; and m sstating the | aw regarding the jury reconmendati on and
aggravating circunstances. Qoviously none of these inproprieties
have been presented in this issue. As to the prosecutor’s personal
attack on defense counsel, which is the claimmde by Ford, this
Court found that the trial <court abused its discretion in
overruling defense objections to the prosecutor’s coments
suggesting that “these two crimnal defense | awers” were unwort hy

of belief, as denonstrated by the fact that they had stood up at

11



the beginning and end of the guilt phase trial, “looked you
straight in the eye” and said that the defendants were not guilty.
While this Court found that this personal attack on counsel was not
as egregious as nmany noted in other cases, it could not be
considered harmess in light of the other nunerous, overl apping
inproprieties and the jury' s recommendation by the slimrest of
mar gi ns, seven to five

Simlarly, in Gore v. State, 719 So. 2d 1197 (Fla. 1998), the

State not only made repeated inproper comrents but had presented
i nadm ssi ble, highly inflamuatory evi dence about Gore’s having had
sex with a young child and suggesting that Gore had nurdered three
wonen. Gore is an extreme exanple of egregi ous m sconduct which
perneat ed t he prosecutor’s cross exam nati on of Gore and cul m nat ed
in the prosecutor telling the jury they nust convict Gore if they
did not believe his testinony. The prosecutor also engaged in
vituperative characterizati ons of Gore. Once again, the chall enged
coments in the instant case are not even arguably close to the
conduct described by this Court in Gore.

In Garron v. State, 528 So. 2d 353 (Fla. 1988), this Court

reversed convictions after the prosecutor elicited testinony about
Garron’ s post-arrest invocation of rights; inproper testinony from
a State rebuttal witness on Garron’s sanity was adm tted; the cross

exam nation of defense expert testinony inpermssibly discredited

12



insanity as a |l egal defense; and i nproper collateral crine evidence
t hat Garron had engaged i n sexual m sconduct with his stepdaughters
had been admtted. This Court al so condemed several aspects of
the prosecutor’s penalty phase cl osi ng argunent, including several
Gol den Rule violations, coments suggesting that the State has
al ready determ ned the appropriate sentence and that jurors had a
sworn duty to return a death recommendati on, and m sstatenents of
law. The particular claimin Ford s case that the prosecutor’s
coments i npugned the integrity of defense counsel was not present
in Garron.

O her recent cases denonstrate that this Court has routinely
denied relief on comments nore egregi ous than those chall enged in

this case. Conmpare, Knight v. State, 746 So. 2d 423, 433 (Fla.

1998) (inproper coments about the value of defendant’s and
victinms’ lives not egregious enough to warrant voiding the entire

proceeding); Chandler v. State, 702 So. 2d 186, 201 (Fla. 1997)

(prosecutor’s coments that Chandler and his counsel were
t houghtl ess and petty, that counsel engaged in “cowardly” and
“despi cabl e’ conduct and Chandler was “nmalevolent” were not so

prejudicial as tovitiate the entire trial), cert. denied, 523 U S.

1083 (1998); Crunp v. State, 622 So. 2d 963, 971 (Fla. 1993)

(prosecutor’s characterization of defense as “‘octopus’ clouding

the water in order to ‘slither away,’” even if preserved for

13



review, not so outrageous as to taint jury's finding of guilt or
recommendat i on of death).

The record presented herein does not support any claimthat
the prosecutors engaged in inproper personal attacks on the
integrity of the defense attorneys, the defendant, or the theory of
defense in this case. Ford s position appears to be that any tine
a prosecutor discusses the weaknesses in a defense case, he is
unfairly criticizing defense counsel. To the extent that any
isolated, inappropriate coment could be identified in the
prosecutors’ statenents, it could not possibly riseto the |l evel of
affecting the verdict given the overwhel mng evidence of Ford' s
guilt. Cdearly, onthe facts of this case, no reversible error has
been denonstrated with regard to the State’s closing guilt phase

argunents. No relief is warranted on this issue.
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| SSUE 1|1
WHETHER THE TRIAL COURT ERRED I N DENYI NG
FORD S MOTI ON FOR M STRI AL DURI NG THE STATE S
QUESTI ONI NG OF DNA EXPERT W TNESS.

Ford next contends that a prosecutor’s question during the
direct examnation of Dr. Martin Tracy required the court belowto
grant a mstrial. Dr. Tracy was one of five experts on DNA
presented by the State to provide the bases and i nplications of the
scientific evidence presented against Ford. Dr. Tracy is an expert
i n popul ati on genetics and nol ecul ar genetics and, upon review ng
the genetic profiles, determ ned that the probabilities of finding
anot her individual with the same six test profiles would be one in
94,000 on Ford s profile, one in 17,000 on G eg Mal nory’s profile,
and one in 797 on Kim Malnory’s profile (V41/3326-27).

Toward the end of Dr. Tracy's direct exam nation, the
prosecut or asked hi mabout DNA results on the knife found in Ford’s
residence. Dr. Robyn Ragsdale had previously testified that she
had exam ned the knife and obtained DNA results from two areas,
finding bl ood which nmatched Ford’ s DNA on the bl ade of the knife,
and finding “a piece of debris” down inside the knife, where the
bl ade would fold in, which matched G eg’'s DNA (V39/3000-02). The
prosecutor was referring back to this testinony in questioning Dr.
Tracy: “Sir, drawing your attentionto the itemthat isreferredto
as State's Exhibit 93-4 identified as extracted DNA fromthe fl esh
taken from the pocket knife seized from the —,” when defense
counsel objected, noting that the debris had not been identified as

15



flesh (Vv41/3352). The trial court sustained the objection, but
denied the notion for mstrial, and thereafter agreed to a curative
instruction as requested by the defense, telling the jury:

Al right. At this time the Court will direct

the jury to disregard any reference to the

word flesh that was used in the question that

was | ust posed. The Court w il now direct

counsel to direct the witness’ attention to

the results of the analysis from the debris

t hat had been | ocated on the knife.
(Vv41/ 3353-54) . Dr. Tracy then testified that he had reviewed
M chael DeCGugliel no’s analysis of the debris fromthe pocket knife
and conpared it with the results fromGeg' s dried bl oodstain card,
concl uding that the chance of randonmly |ocating another person in
the population with the sanme genetic profile at the 12 markers
not ed woul d be, conservatively, one in 1.3 trillion (V41/3354).

Ford’s contention that a new trial is warranted due to the

prosecutor’s use of the word “flesh” is without nerit. A notion
for mstrial should only be granted when an error has occurred

which is so prejudicial as to vitiate the fundanental fairness of

the entire trial. Duest v. State, 462 So. 2d 446 (Fla. 1985).

Al t hough Ford suggests that the prosecutor was inproperly
comenting on matters outside of the evidence, it is not an
unreasonable inference from the testinony that the debris
cont ai ni ng DNA was sone type of bodily material. Particularly when
coupled with the trial court’s instruction to disregard the word
“flesh,” this isolated coment by the prosecutor could not possibly
have required a mstrial.
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Ford’'s reliance on Pope v. Wainwight, 496 So. 2d 798, 803

(Fla. 1986), cert. denied, 480 U.S. 951 (1987), and Huff v. State,

437 So. 2d 1087 (Fla. 1983), does not conpel a newtrial. In Pope,
the Court rejected a plea for relief based on a prosecutor’s
i nproper comments about the defendant’s deneanor off the w tness
st and. In Huff, this Court reversed based on a prosecutor’s
inplication, in closing argunent, that the defendant had forged his
deceased father’s nanme to a guarantee agreenent, where there had
been no evidence of any forgery. Nei t her of these cases is
conparable to the issue presented herein, where one word by the
prosecutor is alleged to have precluded t he fundanental fairness of
Ford's trial.

On these facts, any error in the asking of this question nust

be deened harnl ess beyond any reasonabl e doubt. See, Jackson v.

State, 522 So. 2d 802 (Fla.) (any inpropriety in state questioning
defense w tness about having been arrested and charged wth

hom cide did not warrant mstrial), cert. denied, 488 U S 871

(1988). There was substantial evidence presented bel ow that Ford
savagely raped Kim Malnory, and brutally nmurdered Kim and G eg,
before |eaving baby Miranda stranded in her car seat for an
extended period of tinme. Neither the sufficiency of the evidence
to support the nurder convictions nor the finding of heinousness
have been challenged in this appeal. Clearly, the prosecutor’s
isolated reference to Geg’s “flesh” having been found deep within
Ford's pocket knife did not contribute to the jury verdicts inthis
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case. No relief is warranted on this issue.
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ISSUE 111

WHETHER FORD S CONVI CTlI ON FOR CHI LD ABUSE MUST
BE VACATED

Ford's next issue challenges the validity of his conviction
for child abuse. Ford contends that the indictnent against him
failed to allege the crinme of child abuse or negl ect because it did
not include the essential elenent that Ford was a caregi ver or owed
a duty of care to Maranda Mal nory; he also clains that the evidence
bel ow was insufficient to establish this elenent. Once again, a
review of the record on appeal refutes Ford’ s argunment on this
i ssue.

Count | X of the indictnent returned agai nst Ford specifically
cited to Section 827.03, Florida Statutes, and alleged that on or
about April 6, 1997, James Dennis Ford “did unlawfully and
wllingly deprive a child, to wit: MARANDA MALNORY, or did all ow
said child to be deprived of, necessary food, clothing, shelter, or
medical treatnent, or did knowngly inflict or permt the
infliction of physical or nmental injury to said child” (V1/13-15).
No pretrial notion to dismss was filed; however, Ford filed a
nmotion to dismss this charge in open court after the State rested
its case in chief against him(V11l/2013-18; V42/3433-58).

Because Ford did not <challenge the sufficiency of the
indictnment prior totrial, the question now presented i s whet her or
not the allegations conpletely failed to charge a crine. DuBoise

v. State, 520 So. 2d 260 (Fla. 1988). I n DuBoise, this Court
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rejected a claimsimlar to the one presented in the instant case.
The trial court in DuBoise had granted a post-trial notion for
arrest of judgnent upon finding that DuBoise’s conviction for
sexual battery had not been properly charged in the indictnent.
Al though this Court agreed that the element of wusing actual
physi cal force had not been al |l eged, such deficiency did not render
the indictnment fundanentally flawed since the particular statutory
section was cited. This Court noted that a chargi ng docunent which
may be subject to dismssal prior to trial can withstand a post-
trial attack
For exanple, the failure to include an

essenti al elenent of a crinme does not

necessarily render an indictnent so defective

that it wll not support a judgnment of

conviction when the indictnent references a

specific section of the crimnal code which

sufficiently details all the elements of the

of f ense.
520 So. 2d at 265. Thus, even if a particular statutory elenent is
not expressly stated in the indictnent, the charge wll be

sufficient as long as the correct statute, wherein the el enent may

be found, is cited. See also, Garcia v. State, 492 So. 2d 360

(Fla.) (defendant’s pretrial notion to dism ss inproperly granted
where, although the elenent of prenmeditation was not specifically
all eged, the indictnment alleged attenpted first-degree nurder in

viol ation of Section 782.04, Florida Statutes), cert. denied, 479

U S 1022 (1986); State v. Wnberly, 459 So. 2d 456 (Fla. 5th DCA

1984) (reversing relief that had been granted by the circuit court,
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sittinginits appellate capacity, which had found that information
referring to “notice against trespass,” and citing to Section
810. 09 was fundanental |y defective).

Ford's reliance on State v. Gay, 435 So. 2d 816, 818 (Fla.

1983), is msplaced because Gay is distinguishable on this point.
In Gray, the district court had ruled that the statute was only
constitutional if a judicially created elenent of scienter was
i nposed; since this elenment was not charged in the indictnent or
detailed in the particular statute cited, the district court found
the i ndictnent to be fundanental |y defective. This Court reversed,
hol di ng that scienter was not required to uphold the statute, but
agreed wth the general proposition that an information which
conpletely fails to charge a crine may be chall enged at any tine.

Ford also conplains that his indictment heading cited the
crinme as “child abuse” rather than the “child neglect” which was
thereafter charged and proven. Wile such a defect may have been
found if Ford had noved to dism ss the indictnent prior to trial,
any defect in this regard was waived by the lack of a pretria

objection. WIllians v. State, 547 So. 2d 710, 711 (Fla. 2d DCA

1989) (defect in information charging sale of cocaine as third
degree fel ony when defendant was convi cted of second degree fel ony
was wai ved since the body of the information sufficiently advised
t he defendant that he was charged with a second degree felony).
Thus, al though the | anguage of the child abuse charge in this
case did not specifically include an allegation that Ford was a
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caregiver or had assuned a duty of care toward Maranda, such
om ssion was not fatal to the indictnment since the particular
statute involved was provided. Therefore, the trial court did not
err in permtting the child abuse charge to be submtted to the
jury.

Ford al so argues that his conviction for child abuse nust be
vacat ed because the evidence below was insufficient to establish
that he was a caregiver or owed any duty of care to Maranda. This
i ssue presents a factual question which was resolved by the jury
agai nst Ford, and the jury' s verdict is supported by conpetent,
substantial evidence. There is no dispute that Ford, having killed
both of Maranda’'s parents, left her strapped in her car seat in an
open pickup truck in a renote wooded area, where she was not
di scovered for nearly twenty-four hours. Maranda was dehydrat ed,
flushed fromthe heat, and had nunerous insect bites as a result of

havi ng been left at the scene.

A “caregiver” is defined by statute to include anyone
“responsible for the child s welfare.” 8§ 827.01(1), Fla. Stat.
Clearly, by killing the parents of an ei ght een-nont h-ol d baby in an

isolated |ocation, Ford assuned responsibility for the child s
wel f are.
The jury in this case was instructed:

Before you can find the Defendant guilty
of child abuse, the State nust prove the
follow ng el enents beyond a reasonabl e doubt:
A — nunber one, Janes Dennis Ford know ngly
and wllfully inflicted physical or nental
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i njury upon Maranda Ml nory; and, two, Janes
Denni s Ford had assuned responsibility fo rthe
tenporary or permanent care and mai nt enance of
Maranda Mal nory. Three, Maranda Mal nory was
under the age of 18 years or B, nunber one,
James Dennis Ford knowingly and willfully
failed to provide Maranda Malnory wth food,
clothing, shelter, or nedical treatnent; and,
two, the food, clothing, shelter, or nedical
treatnent were necessary to naintain the
physi cal and nental heal th of Maranda Mal nory;
and, three, a prudent person would consider
the food, cl ot hi ng, shelter or nedica
treatnent were essential for the well-being of
Mar anda Mal nory; and, four, James Dennis Ford
had assuned responsibility for the tenporary
or permanent care and mai ntenance of Maranda
Mal nory; and, five, Maranda Mal nory was under
the age of 18 years.

(Vv43/ 3699- 3700) . 2

The evidence presented bel ow supports the jury' s verdict of
guilty on this charge. Ford admts that | eaving Maranda unattended
“was a by-product of what happened at the sod farm” (Appellant’s
Initial Brief, p. 41-42), but clains he could not be convicted
because there was no proof of deliberate harm However, no such
proof is necessary to sustain a conviction for child neglect. On

these facts, Ford s conviction for child [abuse] nust be affirned.

2This instruction, crafted by defense counsel and accepted by the
State and the trial judge (V43/3543-45), added an el enent that Ford
was a caregiver to the first alternative of child abuse, although
the statute does not inpose this el enent.
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| SSUE |V
VWHETHER FORD IS ENTI TLED TO A NEW SENTENCI NG
PROCEEDI NG DUE TO THE STATE' S PENALTY PHASE
CLOSI NG ARGUMENT.

The remai nder of Ford's clains dispute the inposition of his
deat h sentence. Hs initial penalty phase claim asserts that
statenents by the prosecutor during the State’s cl osing argunent
require that a new sentencing proceeding be conducted. Ford
specifically chal | enges four areas addressed by the prosecutor: the
remark that justice requires the punishnent to “fit the crinme;” the
comments that Ford had “no excuse” for his actions and that the
support he had fromfamly and friends made the crine worse; the
reference to synpathy; and the suggestion that Ford was not
remorseful. As will be seen, however, Ford has again failed to
denonstrate that he is entitled to any relief in this issue.

The prosecutor opened his remarks to the jury by stating:

Ladies and gentlenen, there is one comon

thread that runs throughout our crimnal |aw

that is absolutely essential for those laws to

truly produce justice. And that is that

people mnust be held accountable for their

actions; that is, punishment nust fit the

crine.
(V50/4579). The trial court’s overruling of the defense objection
to this statenment was correct. Al though Ford clainms that this
statenent told jurors to |imt their consideration of mtigating
evi dence, that claimis not supported when the prosecutor’s cl osing
argunent is considered in its totality. Cdearly, the State never

suggested that the jurors should not consider the extensive
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evi dence about Ford’ s background and character in determning the
appropriate sentence to reconmend. In fact, the prosecutor
foll oned his opening conment with the statenent that “This penalty
phase of the trial is intended to exam ne the nature of the crine
and any mitigating circunstances to determ ne what penalty wll
justly hold the defendant accountable for his actions; that is,
what punishment truly fits the crime when conpared to the
mtigation that you have heard” (V50/3581).

The prosecutor specifically addressed the mtigating evidence
whi ch had been presented, including testinony from famly and
friends about Ford' s good deeds, his alcohol wuse, his |ow
intelligence, his nmedical problens, his childhood -- and di scussed
why they did not outweigh the aggravating factors in this case

(Vv50/ 4587-89, 4592, 4599, 4604-05). Hi tchcock v. State, 25 Fla. L.

Weekly S239 (Fla. March 23, 2000), cited by Ford, is easily

di stingui shable. 1In that case, the prosecutor told the jury that
the defendant’s poverty and |living circunstances were “not
mtigating in this case, at all, because they don't give us any

under st andi ng of why he did what he did.” The coment in this case
t hat the punishnment should fit the crinme did not encourage the jury
to ignore any particular mtigating evidence, and therefore the
reliance on H tchcock is m spl aced.

Furthernore, even if any simlarity wth Htchcock is
di scerned, the comments herein woul d be harnl ess just as they were
inthat case. In finding the remarks to be harm ess in Hitchcock,
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this Court noted that the prosecutor al so di scussed the proper role
of mtigation, that thirteen w tnesses had discussed Hi tchcock’s
deprivation and background, and that the trial judge had found and
wei ghed this mtigation. These factors are all present in this
case as wel |.

Additionally, in the instant case, the judge did not sinply
instruct the jury to consider the statutory mtigator of any aspect
of Ford' s character, record, or background; r at her, she
specifically advised them that relevant mtigation could include
“devoted son, loyal friend, learning disabled, mld organic brain
i npai rment, devel opnental age of defendant, famly alcoholism
chronic al coholism diabetic, excellent jail record and conduct,
self-inprovenent, lack of intervention as a child, enotionally
inpaired at the tinme of the crinme, nentally inpaired at the tine of
the crime, ability to conformconduct inpaired at the tine of the
crime, not a sociopath, psychopath, not antisocial, and life
sentences wthout release” (V50/4683). Thus, there is no
reasonabl e possibility that the prosecutor’s comments coul d have
tainted the strong jury reconmmendati ons of eleven to one or the
sentences of death inposed in this case.

As to the prosecutor’s comment that Ford had “no excuse” for
his actions, and that having the support of his famly and friends
“I'n a lot of ways nmakes the crine itself that he conmtted worse,”
no reversi bl e error has been shown. Simlar coments were rejected

as a basis for relief in More v. State, 701 So. 2d 545, 551 (Fl a.
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1997), cert. denied, 523 U S. 1083 (1998). In Moore, the

prosecut or acknowl edged the mtigation that had been presented by
famly and friends that had |oved Mwore, had nurtured him had
wat ched hi m doing well in school, and playing football; and then
stated “it may sound like mtigation, but to ne it’s the nost —-
well, | would submt to you that it’s the nost aggravating factor
of all.” The defense attorney had objected in More and nmade the
sane argunent presented herein, that the prosecutor had tried to
turn mtigation into aggravating factors, but this Court rejected
the claim holding that the trial court did not abuse its
discretion in overruling the objection, and noting that the
coments were not “of such a nature as to taint the jury’'s
recomendati on of death.” O course, as in More, the trial judge
inthis case instructed the jury repeatedly that closing argunents
were not to be considered as evidence or as instructions on the | aw
(V50/ 4579, 4608-09, 4620).

Ford’ s conplaint regarding the prosecutor’s remarks about

synpathy is also without nerit. In Davis v. State, 698 So. 2d

1182, 1192 (Fla. 1997), cert. denied, 522 U S. 1127 (1998), this

Court rejected the claim*®“that the prosecutor inproperly msledthe
jurors into believing that they should not be swayed by any
synpat hy.” Al though Ford also relies on Hitchcock for his claimof
error with regard to the prosecutor telling the jury not to be
swayed by synpathy, this Court’s opinion in Htchcock did not
specifically address the comments in that case on synpathy. \Wen
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t he prosecut or bel ow advi sed the jury not to consider synpathy, the
defense objection that the comments were “integrating our
mtigation evidence’” and not proper was overruled (V50/4590-91).
Curiously, al though the defense now conplains about the
prosecutor’s comments on synpathy, defense counsel below also
advised the jury that they were not asking for synpathy, and that
“Synpat hy doesn’'t play a role in this” (V50/4647).

Finally, Ford s concern with the prosecutor’s conments about
Ford' s lack of renorse is without nerit. Ford s brief asserts that
he did not present renorse as a mtigator, and did not adduce
testinmony that Ford was renorseful (Appellant’s Initial Brief, p.
47). These assertions are serious msstatenents of the record. 1In
questioning defense witness Dr. WIIliam Mdsman, defense counse
asked himto sunmari ze his clinical opinions about Ford (V48/4285).
Dr. Mosman went on to identify a nunmber of mtigating factors,
including that “There is, froma clinical point of view renorse”
(v48/ 4292) . Mosman went on to testify that Ford was deeply
saddened and hurt by the nurders, and had feelings about them he
al so noted, in explaining why Ford should not be diagnosed as
antisocial, that an antisoci al person has a |l ack of renorse, and in
this case “W find the exact opposite” (V48/4296).

The prosecutor discussed testinony about renorse for about a
page in the transcri pt before defense counsel asked to approach the
bench. The judge indicated that she thought the prosecutor was
coormenting on the weight of the expert’'s testinony, and was

28



supported by the evidence (V50/4607-08). Defense counsel agreed,
“And | have no problemw th that,” but stated he did not want the
prosecutor characterizing renorse as a mtigator that had not been
proven (V50/4608). The judge granted the defense request to
instruct the jury to disregard the prosecutor’s comment and al so
remnded the jurors that attorney argunents “are not to be
consi dered by you during your deliberations” (V50/4609).

Clearly the State cannot argue lack of renbrse as an
aggravating factor, but where, as here, the defense presents
testinmony that the defendant had renorse, such testinony is
properly subject to prosecutorial conment. In addition, any
possible inpropriety in these comments was cured by the trial
court’s immedi ate remarks to the jury. Thonmas, 748 So. 2d at 984.
Once again, no error has been denonstrated.

When the prosecutor’s argunent in this case is conpared with
t hose di scussed in recent decisions fromthis Court on the bounds
of proper prosecutorial argunent, the lack of nerit to the instant

claimis evident. Conpare, Ruiz v. State, 743 So. 2d 1, 8-9 (Fl a.

1999) (prosecutors obtained conviction and sentence in nunber of
i nproper ways, including invoking power and resources of the State;
deneaning and ridiculing the defendant; <characterizing the
def endant as archetypical liar and then equating truth with justice
and justice with a conviction; and by appealing to jurors’ raw

enotions); Ubinv. State, 714 So. 2d 411, 419 (Fla. 1998) (noting

nunber of inproper penalty phase argunents, including injecting
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el enents of fear and enotion into deliberations; inviting jurors to
di sregard the |aw, suggesting that a vote for l|ife would be
irresponsible and a violation of jurors’ sworn duty; violating the
Gol den Rule and offering specul ative interpretation of the facts;
maki ng personal attacks on nother of defendant; telling the jury to
show t he defendant the sanme nercy that he showed the victinm and
urging the jury to send a nessage to the community). The comments
chal l enged by Ford in this case stand in stark contrast to those
repeatedly condemmed by this Court in other cases.

Thus, when each of the all egati ons of prosecutorial m sconduct
fromthe State’ s penalty phase argunent are considered, no error
has been denonstrated. Any inpropriety in any of the challenged
remarks discussed in this issue could not have affected the
ultimate result. This Court has denied relief in a nunber of cases
w th coments nore questionable that those presented herein, with
death sentences inposed on |less aggravating and involving nore
mtigation, and a closer jury recommendation for death. See, Reese
v. State, 694 So. 2d 678, 685 (Fla. 1997) (no error in prosecutor’s
use of story about a “cute little puppy” that “grewinto a vicious

dog”); Jackson v. State, 704 So. 2d 500, 507 (Fla. 1997) (no error

in claim that prosecutor encouraged juror to send |aw and order

nessage to the comunity); Walker v. State, 707 So. 2d 300, 316

(Fla. 1997) (prosecutor’s coments imnpugning defense counsel,
referring to expert witnesses as hired guns, and violating Gol den

Rul e were harm ess); Bertolotti v. State, 476 So. 2d 130, 133 (Fl a.
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1985) (prosecutor’s inpermssible coments on right to silence,
Gol den Rule violation, and appeal to enotions and fears of jury

were harm ess). Relief nust be denied in this case as well.
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| SSUE V
WHETHER THE TRI AL COURT ERRED | N | NSTRUCTI NG
THE JURY ON THE COLD, CALCULATED AND
PREMVEDI TATED AGGRAVATI NG FACTOR AND APPLYI NG
THI S FACTOR TO FORD.

Ford next chal |l enges the applicability of the cold, cal cul ated
and preneditated factor found below. 1In considering such a claim
this Court’s functionis to reviewthe record to determ ne whet her
the trial court applied the right rule of law in finding an

aggravating circunstance and, if so, whether conpetent substanti al

evi dence supports its finding. WIllacy v. State, 696 So. 2d 693,

695-96 (Fla.), cert. denied, 522 U S. 970 (1997). In the instant

case, the trial <court’s findings are supported by conpetent
substantial evidence and the right rule of law was applied.
Accordingly, this Court nmust affirmthe | ower court’s application
of the CCP aggravating factor. Wllacy, 696 So. 2d at 695-96
(di vision of |abor between trial and appellate courts is essenti al
to “pronote the uni formapplication of aggravating circunstances in
reaching the individualized decision required by |law’); see al so,

Lawence v. State, 691 So. 2d 1068, 1075 (Fla.)(even if sone

evi dence existed supporting defendant’s theory that he shot the
store clerk because she angered him the trial judge was not
required to reject aggravator where there was conpetent,

substantial evidence to support it), cert. denied, 522 U S 880

(1997); Onme v. State, 677 So. 2d 258, 262 (Fla. 1996) (duty on

appeal is to reviewthe record in the light nost favorable to the
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prevailing theory and to sustain that theory if it is supported by

conpetent, substantial evidence), cert. denied, 519 U S 1079

(1997); Ccchicone v. State, 570 So. 2d 902, 905 (Fla. 1990) (court

will not substitute its judgnent for that of the trial court when
there is a legal basis to support finding an aggravating factor),

cert. denied, 500 U. S. 938 (1991).

In finding CCP, the court below noted that Ford had | earned
that the Malnory's had planned a famly outing and insinuated
hinmself into the situation by inviting hinself along (V15/2719).
This is a reasonabl e inference fromthe testi nony that G eg Mal nory
had asked for and received permssion to be on the farmwth his
wife and child that Sunday; that Ford had not been nentioned by
Geg and had not hinself received permssion as farm policy
requi red; and that Ford appeared with Greg when they arrived at M.
Giffin s honme that norning (V36/2566-67, V42/3459-60). The court
al so noted that Ford had asked Giffin if Giffin had any bullets
for a .22 caliber rifle, and when Giffin responded that he did
not, Ford stated that he had four, and that would be enough
(V15/2719). This is consistent wwth the testinony Giffin provided
(Vv42/ 3467-68) . Sinply because Ford can now identify, through
counsel , another possible innocent explanation for his coments
does not nmean that the court below was required to interpret the
evi dence in the manner he suggests. The court’s finding that Ford
chose the location and lured the victinse to a renote site is
supported by the testinmony that Ford had arranged to neet the
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Mal norys at the farm and thereafter led them driving his truck
ahead of theirs, to the crine scene (V36/2482-85; V42/ 3465-66).

The court al so noted that Ford had consunmed al cohol (contrary
to Ford’ s suggestion that the court did not consider this fact in
finding this factor), but that Geg and Kim had not consuned
al cohol or drugs, which is both supported by the record (V35/2470),
and reasonable to consider in determning whether the victins’
behavi or may have contributed to Ford commtting these crines
reactively or inpulsively. The court below also noted that there
was no evi dence to support the defense argunent against this factor
that the crinme scene suggested a frenzied killing (V15/2719). In
fact, the only thing Ford really offers to negate this factor is
his use of al cohol at the time, but the testinony of witnesses that
actually observed Ford consunme al cohol was very limted and the
evi dence as to any signs of inpairnent was conflicting, even on the
expert testinony (V36/2509-10, 2577, 2614, 2624; VA42/ 3461-65, 3473-
75; VA8/ 4346-49; VA9/ 4414, 4424).

Additionally, the court’s finding that Ford was required to
take the tinme to reload the single-shot, bolt-action .22 rifle is
established by the trial testinony (V15/2719; V37/2650-53). Ford’'s
concern with the trial court’s reliance on the reloading of the
weapon to support this factor is unwarranted. As Ford notes, this
clearly applies to the second victim but it is also significant
that Ford not only reloaded the rifle, but with each victim used
anot her separate |l ethal weapon in addition to the rifle. Al though
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this Court has held that the time for reflection involved in
rel oading a weapon is insufficient, in and of itself, to establish
this factor, it 1is certainly an aspect of the crinme which
denonstrates reflection and should be considered in determning
whet her the totality of the circunstances establish the factor.

Based on all of these facts, the court bel ow concluded that
Ford “formed the intent to commt these crinmes many hours before
the afternoon of April 6, 1997,” and held that the deliberateness
with which the crinmes were carried out, Ford s actions before the
crimes and the coolness with which he conducted hinself prior to
the offenses “plainly indicate to the Court that the cold,
cal cul ated and preneditated aggravating circunstance was proven
beyond a reasonabl e doubt” (V15/2720). Thi s concl usi on nust be
affirmed on appeal .

In accordance with case law, the State nust establish four
el enents to prove the CCP factor: the nurder was the product of
cool, calmreflection rather than pronpted by frenzy or a fit of
rage; the nurder nust be the product of a careful plan or
prearranged design; there nmust be “hei ghtened” preneditation; and
t here nust be no pretense of noral or legal justification. Lott v.

State, 695 So.2d 1239, 1245 (Fla.), cert. denied, 522 U S. 986

(1997); Jackson v. State, 648 So.2d 85, 89 (Fla. 1994). Al of

these factors arereflected in the court’s findings outlined above,
and therefore the correct | awwas applied below. In this case, the
evi dence denonstrated that G eg was shot in the back of the head as
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he took a picture of his famly, since Geg’ s blood was found on
the canera in the Malnory' s truck (V39/2961-62). There is a
not abl e absence of any indication of resistance, provocation, or
ment al di sturbance that mght trigger an enotional frenzy. The
rut hl essness of the attacks on both victins illustrates that Ford
was cool and calm and that the killings were carried out as a
matter of course. The evidence that Geg Mal nory had plans for a
famly picnic which did not include Ford when he obtained
perm ssion to cone to the farmand fish, and then Ford appearing
wi th the Mal norys that Sunday norning, indicate actions pursuant to
a plan. Bringing the rifle, knife, and another nurder weapon to
the scene, and using at least two weapons separately on each
victim al so support the heightened preneditation found bel ow. No
pretense of justification has been asserted, and there is
absolutely no evidence of any possible justification in this
record.

Thus, the judge’'s findings are supported by the evidence, and
the correct standard of |aw was applied, conpelling affirmance of
the use of this aggravator. WIllacy, 696 So. 2d at 695; Walls v.
State, 641 So. 2d 381 (Fla. 1994) (outlining four elenments which

must be proven to establish this factor), cert. denied, 513 U. S.

1130 (1995). In Bell v. State, 699 So. 2d 674, 677 (Fla. 1997),

cert. denied, 522 U S. 1123 (1998), this Court noted that CCP may

be proven by facts such as the advance procurenent of the nurder
weapon, the lack of resistance or provocation, and the appearance
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of a killing carried out as a matter of course. See also, Stein v.

State, 632 So. 2d 1361, 1366 (Fla. 1994); Thonpson v. State, 648

So. 2d 692, 696 (Fla. 1994); Swafford v. State, 533 So.2d 270, 277

(Fla. 1988).

The finding of CCP in this case is consistent with decisions
fromthis Court on the applicability of that factor, evenif Ford' s
plan to kill Geg and Kimwas not formed until after they arrived
at the farm since the facts outlined above denonstrate sufficient
reflection at the scene to support this factor. Conmpar e, Kni ght
v. State, 746 So. 2d 423, 436 (Fla. 1998) (“Even if Knight did not
make the final decision to execute the two victins until sometine
during his lengthy journey to his final destination, that journey
provi ded an abundance of tine for Knight to coldly and calmy
decide to kill”); Walls, 641 So. 2d at 388 (CCP established by
nature of the nurder, where victimwas killed in nobile home after
heari ng defendant kill her boyfriend and being terrorized by

defendant); Lockhart v. State, 655 So. 2d 69, 73 (Fla. 1995)

(prol onged nature of torture nurder denonstrated that killing did
not occur on the spur of the nonent, supporting CCP); Jones V.
State, 690 So. 2d 568, 571-72 (Fla. 1996) (execution-style killing
of daughter to elimnate witness to subsequent robbery was CCP).
The cases cited by Ford where this Court has reversed a

finding of CCP are all clearly distinguishable. In Ham lton v.

State, 678 So. 2d 1228 (Fla. 1996), the defendant shot his wi fe and
stepson during a donestic quarrel. Al t hough Ford clains that
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Ham [ton requires the State to prove notive in order for this
factor to apply, this is not correct as a bl anket statenent of |aw
-- but even if it were, the notive in this case is evident from

Kims rape. Alneidav. State, 748 So. 2d 922 (Fla. 1999), involved

an unquesti onably drunk, severely nentally disturbed def endant that
made a statement indicating that he had killed the victim
i mpul si vely. Al though Ford also clainms to have been drunk and
mentally deficient, the trial court properly rejected these clains
factually, at least to the extent that they were found to exist in

Al nei da. Geralds v. State, 601 So. 2d 1157, 1163 (Fla. 1992),

presented the case of an unplanned killing in the course of a
pl anned nurder. The instant case i s not one where the State or the
trial court relied on plans to commt a felony as the sole basis to
establish a plan to kill the Ml norys.

Finally, it nust be noted that any error in the finding of
this aggravating factor nust be deenmed harm ess. Gven the three
other strong aggravators of heinous, atrocious and cruel (the
validity of which is not even challenged in this appeal), commtted
during the course of a sexual battery, and prior violent felony
conviction, and the lack of significant mtigation, there is no
reasonabl e possibility that Ford s sentences woul d have been any
different had this factor been rejected bel ow. Conpare, CGeralds v.
State, 674 So. 2d 96 (Fla.) (this Court struck CCP, |eaving
aggravating factors of heinous, atrocious and cruel and conmtted
during course of burglary; mtigation of 22 years old; |ove of
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famly; bipolar manic personality), cert. denied, 519 U S. 891

(1996); Barwick v. State, 660 So. 2d 685 (Fla. 1995) (i nproper

finding of CCP harm ess where five aggravating factors renai ned),

cert. denied, 516 U. S. 1097 (1996). In Rogers v. State, 511 So. 2d

526, 535 (Fla. 1987), cert. denied, 484 U S 1020 (1988), this

Court affirmed the death sentence after striking three of the five
aggravating factors found by the trial court, including cold,
cal cul ated and preneditated. |In doing so, this Court noted that
the reversal of a sentence is only warranted when the correction of
errors could reasonably result in a different sentence. There is
no reasonabl e Ii kelihood of a different sentence in this case, even
W t hout consideration of the cold, calculated and preneditated
factor.

Ford s suggestion that a new sentenci ng proceedi ng i s mandat ed

by Bonifay v. State, 626 So. 2d 1310 (Fla. 1993), and Onelus v.

State, 584 So. 2d 563, 566 (Fla. 1991), if this Court rejects this
factor, is unavailing. Bonifay and Onelus sinply concluded that
harm ess error could not be found on the facts of those cases, as
this Court <could not determne what affect the inproper
instructions on heinous, atrocious or cruel may have had on the
sentencing process. Since there is no possibility that permtting
the jury below to consider CCP could have inproperly tainted the
strong eleven to one recomendations returned below, for the
reasons outlined above denobnstrating the harml essness of any
possible error even if this Court reverses the trial court’s
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application of this factor, no new sentencing proceeding is
required.
For all of these reasons, Ford is not entitled to any relief

on this issue.
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| SSUE VI

WHETHER THE TRI AL COURT ERRED IN FAILING TO
PROPERLY CONSI DER AND WEI GH M TI GATI ON.

Ford' s |l ast issue challenges the trial judge' s findings with
regard to the proposed mtigation. Specifically, he clains that
the trial court inproperly rejected the statutory nenta
mtigators, his learning disability and devel opnental age, his
di abetes, his organic brain damage, and the alternative life
sentences as mtigating circunstances. A review of all of the
evi dence presented bel ow and the sentencing order establishes that
this claimis without nerit.

In sentencing Ford to die for the nurders of Geg and Kim
Mal nory, the trial judge conplied with all applicable |aw,

including the dictates of this Court’s decision in Canpbell v.

State, 571 So. 2d 415 (Fla. 1990). She expressly evaluated the
aggravating factors and mtigating circunstances, and insured
adequat e appel l ate review of his findings by discussing the factual
basis for each of the aggravating and mtigating factors. Canpbell
clearly recognizes that the factual question as to whether a
mtigating factor was reasonably established by the evidence is a
question for the trial judge. No abuse of discretion has been
denonstrated with regard to the trial judge's factual or |ega
bases with regard to these factors.

Ford primarily takes issue with the trial court’s rejection of

the statutory mental mtigating factors. Ford clains that, because
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Dr. Mosman testified expressly that Ford was under the influence of
an extreme disturbance, the court was required to find and weigh
this factor. To the contrary, this Court has repeatedly recognized
that a trial judge may reject expert testinony, particularly when
it is refuted by other evidence presented. Knight, 746 So. 2d at
436 (noting even uncontroverted expert testinony can be rejected,
especially when it is difficult to reconcile with other evidence);

VWalls, 641 So. 2d at 388; Foster v. State, 679 So. 2d 747, 755

(Fla. 1996), cert. denied, 520 U S 1122 (1997).

Ford’s argunent on the rejection of this factor offers
particul ar conplaints about the trial court’s witten findings
wi t hout actually di scussing the testinony of an extrene di sturbance
presented below. The sum total of the testinony addressing the
presence of this particular factor was offered by Dr. Msnan:

There is very strong evidence to the extent

that I’"mgoing to indicate to you that it is

well wthin a reasonable doubt of clinica

certainty that at the tinme the crinme happened

M. Ford was under the influence of extrene

ment al and al so extrene enotional disturbance.

| didn't tell you he was crazy or insane.

I sai d extrene ment al and enot i onal

di sturbance, very far out of the ordinary,

very alien and different from the normal way

of functioning.
(\VvA8/ 4286-87) . The actual “disturbance” is never particularly
identified, but is apparently to be presuned from Ford' s chronic
al coholi smand nental shortcomngs. Tothis end, it is significant
that the court below weighed both the alcoholism and Ford' s
“mental” age in mtigation (V15/2727-28).
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In addition, as the <court below noted, Dr. Msmn' s
concl usi ons were prem sed on facts which were contradicted by ot her
testinony, including testinony from other defense w tnesses. For
exanpl e, although Dr. Msman testified that he had “no clinica
doubt” that Ford had been abused and neglected as a child, many
Wi tnesses universally rejected such a childhood (Vv48/4288).
Simlarly, Msman opined that Ford s actions in this case were
heavi ly i nfl uenced by his al cohol consunption and assuned t hat Ford
had two drinks of whiskey and 12 to 20 beers; yet the only direct
evi dence of consunption on the day of the nurders was Giffin's
testinmony that Ford arrived at his house with a beer and then had
two m xed drinks, and Zuniga's testinony that Ford had a beer, both
prior tothe nurders. In addition, wtnesses that observed Ford at
the farmprior to the nurders testified that Ford was able to wal k
and talk clearly and showed no signs of intoxication (V36/2509-10,
2577). Furthernore, there was substantial evidence that, although
Ford had a problemw th al cohol for many years, it never caused him
to be violent.

Were, as here, opinion testinony relies on facts which are
not supported by the evidence, its weight is properly di mnished.

VWalls, 641 So. 2d at 388; @dinas v. State, 693 So. 2d 953, 967

(Fla.) (affirmng rejection of expert testinony on statutory nmental
mtigators where expert’s opinion was heavily based on unsupported

facts), cert. denied, 522 U S. 936 (1997). And al though Ford al so

claims that the trial judge failed to consider Dr. Geer’s
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testinony in her rejection of the extrene disturbance factor, Dr.
Greer never testified that the factor was present, sothis claimis
w thout nerit.

The rejection of the second statutory nental mtigator of
substantial inpairnent was also well within the trial court’s
di scretion. The evidence to support this factor cones fromthe
testimony of Dr. G eer. Dr. Geer testified that, although he
could not say that Ford commtted these crinmes during an al coholic
bl ackout, this was a likely possibility because the nedical factors
which could result in a blackout were present, and there was no
ot her explanation for why these nurders occurred (V49/4404, 4408,
4424) . The trial court primarily rejected the suggestion of a
bl ackout based on the testinony that, the follow ng day, Ford
spont aneously explained that he had left his rifle with the
Mal norys, and if he did not recall the nmurder and throw ng the
rifleinthe creek, he woul d have no reason to volunteer this fal se
expl anation (V15/2726). Dr. Geer had expressly testified that if
Ford had spont aneously vol unteered the i nformati on about the gunin
order to cover his tracks, this “would be counter-indicative of a
bl ackout” (V49/4464). Thus, Keith Wirley’'s testinony about Ford' s
statenent on the rifle is sufficient to support the trial court’s
rejection of this factor (V36/2517).

In addition, as previously noted, the trial court did
specifically find that there was evidence to support Ford s claim
of drinking on the day of the nurders, and did weigh his chronic
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al coholismin mtigation (V15/2727-28). Dr. G eer accepted, as had
Dr. Mosman, that Ford had whiskey and 18 to 24 beers that day,
despite the evidence outlined previously to rebut his claim of
i npai rment, and despite the fact that Ford hinmself had told G eer
that he had consuned 12 to 18 beers (V49/ 4420, 4424).

Ford' s challenge to the trial court’s rejection of sonme of the
nonstatutory mtigation is simlarly wthout nerit. As to the
rejection of Ford s learning disability and devel opnental age of
14, he disputes the court’s ability to find these mtigating
circunstances to exist, but afford themno weight. |In Trease v.
State, 25 Fla. L. Wekly S622, S623 (Fla. August 17, 2000), this
Court receded from Canpbell “to the extent that it disallows trial
courts fromaccording no weight to a mtigating factor.” Thus, the
trial judge was free to determ ne that these factors, which do not
in any way appear to have been responsible for the comm ssion of
these crinmes, were not mtigating in this case. Furt her nore
again, as previously noted, the court weighed Ford s nental age
under the statutory factor of age (V15/2727).

The court’s determnations that Ford' s diabetes was not
mtigating in this case and that his al coholismwas only entitled
to very little weight nust also be sustained. This Court has
repeatedly recognized, the relative weight to be assigned any
aggravating or mtigating circunstance is wthin the broad

di scretion of the trial judge. Blanco v. State, 706 So. 2d 7, 10

(Fla. 1997), cert. denied, 525 U. S. 837 (1998); Cole v. State, 701
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So. 2d 845, 852 (Fla. 1997), cert. denied, 523 U S. 1051 (1998);

Bell v. State, 699 So. 2d 674, 678 (Fla. 1997), cert. denied, 522

U S 1123 (1998); Canpbell, 571 So. 2d at 420. Although Dr. G eer
testified that Ford s diabetes may have played a role in the
apparent al coholic blackout, the court’s rejection of a bl ackout
itself was within its discretion, as previously expl ai ned.

As to the mtigator of organic brain damage, the court was
again not bound to accept Dr. Msnan’s suggestion that sone
possi bl e brain damage was present. Dr. Mosman testified that sone
of his psychol ogi cal testing provided indications of possible brain
damage, which could present nental processing difficulties and
explain Ford's learning disability (Vv48/4304-05). Mysman was not
awar e of any nedi cal tests, such as PET or CAT scans, to verify the
exi stence of any possi bl e danage (Vv48/4323). G ven the specul ative
nature of Mosman’ s testinony about any danage, and the | ack of any
nexus between possi bl e danmage and the comm ssion of these crines,
the court’s rejection of this factor nust be uphel d.

Finally, Ford contests the trial court’s rejection of the
alternative sentences of life for these nurders as mtigating
Al t hough clearly a defense attorney nmust be permtted to argue such
a factor, and the jury cannot be precluded from considering it,
there is no basis in lawto support this claimthat an alternative
life sentence is a valid mtigating circunstance. Certainly the
fact that the | egislature has determ ned other harsh consequences
for first degree nmurder when a death sentence is not inposed in no
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way aneliorates the defendant’s guilt, or reduces his noral
culpability for his crinmes. As this Court noted in WAl ker v.
State, 707 So. 2d 300, 315 (Fla. 1997), all that state and federal
caselaw requires on this factor is the opportunity to argue
potential parole ineligibility tothe jury as a mtigating factor.
Since Ford was provided that opportunity, no error has been
denonstrated in the rejection of this factor.

As a general rule, a trial court’s rejection of mtigation
after a proper inquiry and conprehensive analysis of the evidence
will not be disturbed on appeal. Knight, 746 So. 2d at 436. The
trial court’s single-spaced, eighteen page order in this case
extensively discusses all of the judge's findings with regard to
each mtigating factor proposed by the defense (V15/2715-32). A
fair review of that order clearly refutes Ford s claimthat the
court below did not properly consider the mtigating evidence he
present ed.

Finally, even if this Court reaches a different conclusion
wth regard to the trial court’s rejection of any of this
mtigation, there is no reason to remand this cause for
resentencing since it is clear that any further consideration would
not result in the inposition of life sentences. Despite rejecting
sonme of the mtigation proposed by Ford, the trial court did weigh
the following factors in mtigation: Ford had no substantial
crimnal history; Ford s nental age at the tinme of the crines; Ford
was a devoted son and a loyal friend; Ford s chronic al coholism
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Ford s excellent jail record and jail conduct; Ford s self-
i nprovenent while in jail; and the lack of intervention by the
school system when Ford was a child (V15/2722-2729). Any error
relating to the sentencing court’s failure to articul ate addi ti onal
details about the further mtigation offered is clearly harnl ess
since the mtigation cannot offset the strong aggravating factors
f ound. Therefore, this Court should affirm the sentence as

i nposed. Thomas v. State, 693 So. 2d 951, 953 (Fla. 1997);

Lawrence v. State, 691 So. 2d 1068, 1076 (Fla.), cert. denied, 522

U S 880 (1997); Barw ck, 660 So. 2d at 696; Arnstrong v. State,

642 So. 2d 730 (Fla. 1994), cert. denied, 514 U S 1085 (1995);

Wckhamv. State, 593 So. 2d 191, 194 (Fla. 1991), cert. denied,

505 U. S 1209 (1992); Cook v. State, 581 So. 2d 141, 144 (Fla.)

(“we are convinced beyond a reasonabl e doubt that the judge stil
woul d have inposed the sentence of death even if the sentencing
order had contained findings that each of these nonstatutory

mtigating circunstances had been proven”), cert. denied, 502 U. S.

890 (1991).
Al t hough Ford does not dispute the proportionality of his
death sentences, this Court nust still conduct a proportionality

review. Trease, 25 Fla. L. Wekly at S623; Jennings v. State, 718

So. 2d 144, 154 (Fla. 1997). O course, a proportionality
determnation does not turn on the existence and nunber of
aggravating and mtigating factors, but this Court nust weigh the
nature and quality of the factors as conpared with other death
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cases. Kraner v. State, 619 So. 2d 274, 277 (Fla. 1993). The

purpose of a proportionality review is to conpare the case to

simlar defendants, facts and sentences. Tillman v. State, 591 So.

2d 167, 169 (Fla. 1991). Wen factually sim |l ar cases are conpared
to the instant case, the proportionality of Ford's sentence is
evi dent .

The court below found four aggravating circunstances: (1)
during the course of a sexual battery, (2) prior violent felony
conviction, (3) heinous, atrocious or cruel, and (4) «cold,
cal cul ated, and preneditated. The only mtigating circunstances
were no significant crimnal history, the defendant’s nental age,
and the “catch-all” background factors. The jury recomended death
for both nmurders by votes of 11 to 1 (V13/357-58, V50/4691-92).

Areviewof factually simlar cases supports the i nposition of
t he death sentences herein. See, Knight, 746 So. 2d at 437 (double
mur der during robbery, despite extensive but rejected nental health

evidence); Rolling v. State, 695 So. 2d 278 (Fla.) (affirmng

mul tiple murders despite significant statutory and nonstatutory

mental mtigation and abusive chil dhood), cert. denied, 522 U S.

984 (1997); Jinenez v. State, 703 So. 2d 437 (Fla. 1997)(elderly

woman beaten and stabbed during burglary, statutory mtigator of

substantial inpairnment applied); Lawence v. State, 698 So. 2d 1219

(Fla. 1997) (affirm ng sentence despite learning disability, |ow

| Q influence of alcohol, and | ack of violent history); Henyard v.

State, 689 So. 2d 239 (Fla. 1996) (affirmng two death sentences
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despite both statutory nental mtigators, low intelligence,

i npoveri shed upbringing, and dysfunctional famly), cert. denied,

522 U.S. 846 (1997); Foster, 679 So. 2d at 756; Walls, 641 So. 2d

at 392; Brown v. State, 565 So. 2d 304 (Fla.) (death sentence for

murder commtted during the course of burglary was proportionate
where there were two aggravating factors bal anced against the

mental mtigators), cert. denied, 498 U S. 992 (1990).

The evidence presented in the instant case established that
Ford shot, stabbed and cut the Malnorys during the course of a
sexual battery on Kim Bal anced against this heinous crine was a
laundry list of character traits and aspects of the crinme which
Ford urged as mtigating evidence. This evidence was conpletely
unr emar kabl e and properly afforded m nimal weight. Based on the
foregoing, this Court mnust find that Ford' s sentences are
proportionate, and reject Ford s plea for resentencing in this

i ssue.
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CONCLUSI ON

Based on the foregoing argunments and authorities, the

j udgnents and sentences should be affirned.
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