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PRELI M NARY STATEMENT

The record on appeal herein consists of fifty-one (51)
nunbered vol unmes and one (1) supplenental volunme. References to
the record will be by volune nunber and page nunber.

Appel | ant, Janes Denni s Ford, was the defendant bel ow, and the
State of Florida was the plaintiff. |In this brief, Ford wll be
referred to by name, or as Appellant. The other party wll be

referred to as the State or as Appell ee.



STATEMENT OF THE CASE

On April 30, 1997, a Charlotte County grand jury returned a
ni ne- count indi ctnment agai nst Appellant, Janmes Dennis Ford. (Vol.
1, pp. 13-15) Count | charged Ford with the preneditated nurder of
Gregory Philip Malnory "by cutting and/ or bl udgeoning."” (Vol. 1, p.
14) Count Il charged Ford with felony nurder of Mlnory, wth
robbery as the underlying felony. (Vol. 1, p. 14) Count |11
charged that Ford robbed Malnory of his wallet and its contents,
during which Ford carried a firearm (Vol. 1, p. 14) Count IV
charged Ford wth the preneditated nurder of Kinberly Ann Ml nory
"by cutting, bludgeoning, or shooting." (Vol. 1, p. 14) Count V
charged Ford with felony nurder of Kinberly Malnory, with sexua
battery as the underlying felony. (Vol. 1, p. 14) Count VI charged
Ford with felony nmurder of Kinberly Malnory, with robbery as the
underlying felony. (Vol. 1, p. 14) Count VII charged Ford with the
sexual battery of Kinberly Malnory, during which he used or
threatened to use a firearm (Vol. 1, p. 14) Count VIII alleged
t hat Ford robbed Ki nberly Ml nory of clothing and/or U S. currency,
during which he carried a firearm (Vol. 1, p. 15) And Count IX
charged Ford with child abuse of Maranda Ml nory! in that he

unlawfully and willingly deprived her, or allowed her "to be

! The first nanme of the child is spelled two different ways in
the record: Mi-r-a-n-d-a and Ma-r-a-n-d-a. In this brief,
Appel lant will enploy the latter spelling, which is the spelling
used in the indictnent.



deprived of, necessary food, «clothing, shelter, or nedical
treatnment, or did knowingly inflict or permt the infliction of
physical or nental injury to said child.” (Vol. 1, p. 15) All
of fenses all egedly occurred on or about April 6, 1997. (Vol. 1, p.
13)

On January 4, 1999, the State filed a "Notice of Nolle
Prosequi™ as to Counts II, Ill, VI, and VIII of the indictnent.
(Vol. 7, p. 1219)

Thi s cause proceeded to a jury trial beginning on February 22,
1999, with the Honorable Cynthia A Ellis presiding. (Vol. 26, p.
1010-Vol . 43, p. 3728) On March 8, 1999, Appellant's jury found
himguilty of the first degree nurders of both Malnorys, guilty of
sexual battery of Kinberly Malnory, and guilty of child abuse of
Mar anda Mal nory. (Vol. 11, pp. 2100-2103; Vol. 43, pp. 3721-3722)
Penal ty phase was conducted on April 20-April 23, 1999. (Vol. 45,
p. 3877-Vol. 50, p. 4697) After receiving additional evidence from
the defense, and rebuttal evidence from the State, the jury
returned recommendati ons by votes of 11-1 that Janes Denni s Ford be
sentenced to death for each of the instant hom cides. (Vol. 13, pp.
2357-2358; Vol . 50, pp. 4691-4692)

A Spencer? hearing was held before Judge Ellis on May 3, 1999,
at which the court received victim inpact evidence and heard

argunents of counsel. (Vol. 51, pp. 4699-4731)

2 Spencer v. State, 615 So. 2d 688 (Fla. 1993).
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Sent enci ng was hel d before Judge Ellis on June 3, 1999. (Vol.
51, pp. 4733-4770) The court sentenced Janmes Ford to 19.79 years
in prison for sexual battery with a firearm wth a three-year
m ni mum mandatory, and to a concurrent sentence of five years in
prison for felony child abuse. (Vol. 15, pp. 2770-2771; Vol. 51,
pp. 4741-4742) The court sentenced Ford to death for each of the
two nurders of which he was convicted. (Vol. 15, pp. 2715-2732;
Vol . 51, pp. 4744-4769) The court found the foll ow ng aggravating
ci rcunstances, all of which she afforded "great weight" (Vol. 15,
pp. 2716-2721): (1) the capital felonies were especially heinous,
atrocious, or cruel; (2) the capital felonies were hom ci des which
were commtted in a cold, calculated, and preneditated manner
w thout any pretense of noral or legal justification; (3) the
capital felony was commtted while Ford was engaged in conm ssion
of a sexual battery; and (4) Ford was previously convicted of
anot her capital felony or of a felony involving the use or threat
of violence to the person [based upon his contenporaneous convic-
tions for the two hom cides].

The court discussed five statutory mtigating circunstances in
her sentencing order (Vol. 15, pp. 2722-2727): (1) Ford has no

significant history of prior crimnal activity ("sone weight"); (2)

the capital felony was conm tted while Ford was under the influence

of extreme nental or enotional disturbance ("no wei ght what soev-

er"); (3) Ford acted under extrene duress or under the substanti al

dom nation of another person ("no wei ght whatsoever"); (4) Ford's
4



capacity to appreciate the crimnality of his conduct or to conform
his conduct to the requirenents of |aw was substantially inpaired
("no wei ght whatsoever"); and (5) Ford's age at the time of the

of fenses ("very little weight"). The court al so di scussed a nunber

of nonstatutory mtigating factors (Vol. 15, pp. 2727-2730): (1)

Ford was a devoted son ("very little weight"); (2) Ford was a | oyal

friend ("very little weight"); (3) Ford is |earning disabled ("no

wei ght whatsoever"); (4) Ford suffers from mld organic brain
i npai rment ("no wei ght whatsoever"); (5) Ford's devel opnental age
is 14 ("no weight whatsoever"); (6) Ford's famly history of
al coholism ("no weight whatsoever"); (7) Ford s own chronic

al coholism ("very little weight"); (8) Ford's diabetes (proven to

exist, but did "not serve as valid mtigation"); (9) Ford's

excellent jail record and jail conduct ("sone weight"); (10) Ford's

self-inprovenent while in jail ("sonme weight"); (11) Ilack of

intervention by the school system for Ford's devel opnental

inmpairnments when he was a child ("very little weight"); (12)

enotional inpairnent at the tinme of the crinme ("no wei ght what soev-
er"); (13) nentally inpaired at the tinme of the crinme ("no wei ght
what soever"); (14) Ford's ability to conform his conduct at the
tinme of the crime was inpaired ("no wei ght whatsoever"); (15) Ford
was not a sociopath or psychopath ("no wei ght whatsoever"); (16)
Ford is not antisocial ("no weight whatsoever"”); and (17) the
alternative sentence of life in prison wthout rel ease ("no wei ght

what soever").



Appellant tinely filed his notice of appeal to this Court on

July 1, 1999. (Vol. 15, p. 2779)



STATEMENT OF THE FACTS

@Quilt Phase--State's Case

Appel I ant, Janmes Dennis Ford, who was called "Jinbo," worked
at the South Florida Sod Farm as a trackhoe and heavy equi pnment
operator. (Vol. 36, pp. 2504, 2539-2540, 2551, 2565, 2574) Geg
Mal nory al so worked at the farm he was the "fuel man," whose job
was to deliver all the fuel to the tractors and other equi pnent
used on the farm (Vol. 36, p. 2503, 2539, 2541, 2552, 2566) He
al so helped with nechanic work at the shop. (Vol. 36, p. 2539,
2541, 2552) Malnory was a dependabl e worker who usually showed up
for work on tine. (Vol. 36, pp. 2503, 2514-2516, 2552, 2568)

Ford |iked being out in the woods, and he had a canpsite on
the sod farmproperty that he occasionally used. (Vol. 36, p. 2524)

Once t he wor kday or wor kweek was over, enpl oyees of the 7,000-
acre sod farmwere not all owed back on the property w thout consent
of managenent. (Vol. 36, p. 2567) However, they could hunt and
fish there on weekends if they obtained prior approval to do so.
(Vol . 36, pp. 2497, 2564, 2566-2567) On Saturday afternoon, Apri
5, 1997, Greg Mal nory asked Raynond Carut hers, the general manager,
if he and his wife and child could cone onto the farmto fish the
next day, and Caruthers granted his perm ssion. (Vol. 36, pp. 2563,
2566- 2567) Mal nory made no nmention of Jinbo Ford, nor did Ford ask
for perm ssion to cone to the property on Sunday to fish. (Vol. 36,

pp. 2566-2567)



Barbara Caruthers lived on the South Fl ori da Sod Far mand knew

Ji nbo Ford as an enpl oyee there. (Vol. 36, p. 2573) Around 1:30 on

the afternoon of Sunday, April 6, 1997, Caruthers had a brief
conversation wth Ford as he was driving into the farmin his red
pi ckup truck. (Vol. 36, pp. 2576-2577) Ford asked if she had seen
Geg and Kim as he was to neet themthere to go fishing, and she
said no. (Vol. 36, pp. 2577, 2589) Ford told Caruthers he was
going to the shop to put water into his truck. (Vol. 36, p. 2577)
As Caruthers was |leaving the farmto go to Wal-Mart, she net the
Mal norys' blue pickup truck comng into the farm wth Geg
driving. (Vol. 36, pp. 2575, 2578)

Keith Wirley, a nmechanic at the farm was working that Sunday
af t ernoon around 3:00 or 3:30 when Ford pulled up in his truck and
wor ked briefly with a dragline. (Vol. 36, p. 2505-2506, 2527-2528)
Greg and Kim Mal nory arrived a couple of mnutes after Ford wth
their baby, Maranda, and said they were going fishing. (Vol. 36,
pp. 2507-2508) Ford asked if they had some fishing hooks for
catfish. (Vol. 36, pp. 2508-2509) He seened a little bit quiet to
Wrley, but Wrley did not notice any evidence that Ford was
intoxicated. (Vol. 36, pp. 2509, 2510) The four people drove off
in the two trucks to go fishing. (Vol. 36, pp. 2510, 2512)

Sergio Silva was al so working at the farmthat afternoon, and
saw the two trucks driving on the dike road, with Ford's truck in
the |l ead. (Vol. 36, pp. 2480-2485) He put the tinme as between 1:00
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and 2:00. (Vol. 36, p. 2481-2482) He saw the blue truck go down
into an area and "stop like they were fishing fromthere." (Vol.
36, pp. 2485-2486) The red truck also turned down that way, but

Silva did not see where it went. (Vol. 36, pp. 2485-2486) The bl ue

truck was still parked in the same place when Silva left the sod
farmat 5:00 to go honme. (Vol 36, p. 2488)

Bet ween 5:30 and 6: 00, Barbara Caruthers saw Ford | eaving in
hi s pi ckup truck, driving faster than he usually did. (Vol. 36, pp.
2579-2580) Caruthers waved, and Ford | ooked at her, but nmade no
response. (Vol. 36, p. 2580)

That afternoon, sonetinme between 4:00 and 6:00, Jinbo Ford
came to the hone of Juan Gutierrez, who had known Ford for about
two years. (Vol. 36, pp. 2594-2595, 2597)® Ford "needed gas in
order to keep going." (Vol. 36, p. 2595) He had blood on his
cl ot hes, which he explained came from a hog he had killed. (Vol
36, p. 2596) Cutierrez could not |ocate any gas for Ford, but his
brot her, Fransisco, was able to help him (Vol. 36, p. 2596, 2599)
Juan Gutierrez did not want his brother to go with Ford, because
Ford "l ooked strange and he | ooked |i ke he was drunk." (Vol. 36, p.
2596) Juan CGutierrez had "know edge about people” which he gai ned

froman 11-nonth course he took at the police acadeny in Mexico.

3 At Ford's trial, Gutierrez testified through an interpreter.
(Vol . 36, pp. 2590-2600)



(Vol . 36, p. 2596) Juan Cutierrez gave Ford a beer, which he took
with himwhen he left with Fransisco. (Vol. 36, p. 2597)

Fransi sco Gutierrez had known Ji nbo Ford since 1986. (Vol. 36,
p. 2601) He was able to obtain a quart of gas, but it was not
enough to start Ford's truck, which was parked about a quarter of
a mle fromthe GQutierrez residence beside a drainage ditch or
canal . (Vol. 36, pp. 2602-2612) Using a small chain, CQutierrez
towed Ford's truck, with Ford drivingit, toa Crcle Kin Nocatee,
where Ford punped sone gas into it, and the nmen started the truck
usi ng junper cables. (Vol. 36, pp. 2612-2613, 2624) Ford was drunk
that day, but "[h]e was still able to do things." (Vol. 36, p.
2614, 2624) \Wen CGutierrez asked Ford if he had been working that
day, he said that he had, and said that they had been fishing and
hunti ng and everything el se, but did not tell CGutierrez who he was
with. (Vol. 36, pp. 2614-2617) Ford's clothes were dirty, which
was not unusual, due to the kind of work he did, operating heavy
machi nery. (Vol. 36, pp. 2615, 2617) Cutierrez observed bl ood on
Ford' s forehead and the pal ns of his hands, but did not see any on
his shirt. (Vol. 36, pp. 2615, 2620) Ford explained that sonetines
he bl ed very easily because he had "sugar", or diabetes, and was
trying to pinch his armto denonstrate this, but no bl ood came out.
(Vol . 36, pp. 2615-2619, 2626) Ford also nentioned that his dog,
which Gutierrez sawin the back of Ford's truck that afternoon, had
caught a hog, but it was too snmall, and Ford took it away fromthe
dog. (Vol. 36, pp. 2605, 2620, 2623) Cutierrez understood that the
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bl ood that was on Ford cane fromthe hog. (Vol. 36, p. 2620) It
seened to Fransisco CGutierrez that Ford was in a hurry, anxious to
get where he wanted to go. (Vol. 36, p. 2625)
The foll owi ng norning, Monday, April 7, 1997, was foggy. (Vol.
36) G eg Malnory did not show up for work. (Vol. 36, pp. 2514,
2541- 2542, 2552-2553, 2568) Attenpts to contact himat hone were
unsuccessful. (Vol. 36, pp. 2515, 2541, 2553) When the fog
cleared, Sergio Silva saw Mal nory's blue pickup truck in the sane
pl ace he had seen it on Sunday afternoon. (Vol. 36, pp. 2489-2492,
2542) Early that afternoon, he went with Terry Ki nmel, anot her sod
farmenpl oyee, to check on Malnory. (Vol. 36, pp. 2492, 2541-2543,
2554) Bobby Fussell, the farm manager, was right behind them
(Vol . 36, pp. 2543, 2554-2555) They found Kim Mal nory |ying next
to the truck, face down,* and Greg Malnory in a field sonme di stance
from the truck; both people appeared to be dead. (Vol. 36, pp.
2492- 2496, 2543-2545, 2555-2557) The baby was alive in the truck,
and there was a dog underneath the vehicle. (Vol. 36, pp. 2494,
2544, 2557) The doors to the pickup were open, and the girl had
nosquito bites all over her. (Vol. 36, p. 2557)
Raynmond Caruthers was the fourth person to arrive at the
scene. (Vol. 36, pp. 2569) He observed Geg Malnory lying on his

stomach, and Kinberly Malnory |lying next to the pickup. (Vol. 36,

4 Detective Gerald Tollini of the Charlotte County Sheriff's
Ofice testified that the female victimwas |ying on her back when
he arrived. (Vol. 33, p. 2164)
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pp. 2569-2570) He called 911 and requested that the sheriff's
departnment send deputies there. (Vol. 36, p. 2569)

When Keith Worl ey saw Janes Ford that norning, he was quiet,
not the normal Jinbo. (Vol. 36, p. 2514) After the Ml norys were
found, Bobby Fussell called Wrley on the radio, and he and Ford
drove to the scene. (Vol. 36, pp. 2516-2517) Wrley did not
remenber giving Ford directions as to where to go, but it "was just
ki nd of a nervous tine because [Wrl ey] did not know what was goi ng
on." (Vol. 36, p. 2517) As they were traveling to the scene, Ford
mentioned that he had | oaned the Mal norys his rifle the day before
to go hog hunting. (Vol. 36, pp. 2517, 2534)

Bobby Fussell noticed several scratches on Jinbo Ford that
Monday; the biggest was on one of his arns. (Vol. 36, p. 2558)
Ford was wearing short sleeves. (Vol. 36, pp. 2533, 2559-2560)
Keith Wrley also noticed a scratch on Ford's right forearmthat
had iodine on it (Vol. 36, pp. 2521-2522, 2532-2533)

When Ford arrived at the reservoir, he did not approach the
scene, but remained at the top of the levy road. (Vol. 36, pp
2570-2571) Caruthers asked himif he had any idea what happened,
and he responded that he did not, that it was just a terrible
thing. (Vol. 36, p. 2571) Caruthers directed Ford to go down to an
intersection to direct the police when they arrived. (Vol. 36, pp.

2571- 2572)
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After the deputies arrived, the dog was gotten fromunderneath
the truck,® and Maranda Mal nory was renoved from her car seat.
(Vol . 33, p. 2138) She had what appeared to be blood on her
clothing, but no injuries other than insect bites, and she was not
in acute distress. (Vol. 33, pp. 2140-2142) Maranda was taken to
St. Joseph's Hospital, and was later turned over to relatives.
(Vol . 33, p. 2156)

Captain Anthony Penland of the Charlotte County Sheriff's
O fice observed that there was a fishing pole in the back of the
bl ue pi ckup truck, and fishing Iine underneath G eg Mal nory. (Vol.
35, pp. 2406-2409)
Crime scene technician Frank Tool an noticed that there were
beer bottles in the back of the truck and on the ground. (Vol. 33,
p. 2234)
Dr. Rosa Robi son, a surgical pathologist, who was working as
an assi stant nedi cal exam ner in Charlotte County on April 7, 1997,
went to the sod farmlate that afternoon. (Vol. 34, pp. 2319, 2324,
2355) She obtained specinens from the female victim who was
wearing a bathing suit that was cut or ripped at the crotch. (Vol.
34, pp. 2326-2328, 2335) Robi son observed sone oval-shaped

di scolorations on the inner sides of the female's thighs that were

> There was a discrepancy in the testinony regarding how the
dog was persuaded to cone out from under the truck. Jeffrey
Phi | bi n, a paranedi c who responded to the scene, said that the dog
had to be pepper sprayed (Vol. 33, pp. 2138, 2141), whil e Detective
Cerald Tollini testified that he nerely called the dog, and it cane
to him (Vol. 33, pp. 2148-2149, 2159-2160)
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consistent with thunbprints, and were nade when she was alive
(Vol . 34, pp. 2334-2335, 2348-2352)

Dr. Manfred Cd ark Borges, the nedical exam ner, perforned
autopsies on both victinms on April 8. (Vol. 35, p. 2417) He did
not find any thunb-size bruises or other bruises on the inside of
Ki nberly Malnory's thighs, no any visible trauma to her sexua
organs. (Vol. 35, p. 2460) He found that she had suffered nine
choppi ng-type sharp force injuries to the head, as well as a
contact gunshot wound to the roof of her nouth. (Vol. 35, pp. 2419-
2420, 2426, 2430) There was bruising to the back portions of her
extremties indicative of "defense injuries.”" (Vol. 35, pp. 2420-
2421, 2424-2425) Her death, which was not instantaneous, resulted
from a conbination of the sharp force injuries and the gunshot.
(Vol . 35, pp. 2431-2432, 2438) Geg Malnory had incurred seven
sharp force injuries, including one that cut his jugul ar vein. (Vol
35, pp. 2436-2437, 2440) He also had a gunshot to the head that
had been fired from sone distance and from sonmewhat behind and to
his right. (Vol. 35, pp. 2436-2437, 2439) H s death also was
caused by sharp force injuries and the gunshot wound. (Vol. 35, pp.
2437-2438, 2443) There was no al cohol or drugs detected in the
systemof either victim (Vol. 35, p. 2470)

On April 12, 1997, deputies from the Charlotte County

Sheriff's Ofice conducted a search of Jinmbo Ford's house in
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Arcadi a and seized an Od Tiner's knife that was on a nightstand in
a bedroom (Vol. 38, pp. 2764-2765, 2770-2771)°

On April 17, 1997, Sergeant Janes Kenville of the Charlotte
County Sheriff's Departnent discovered and retrieved the stock of
arifle froma drainage canal in the area where Jinbo's Ford's
truck had run out of gas on April 6. (Vol. 37, pp. 2641-2646) This
stock was froma .22 bolt action, single-shot Rem ngton rifle that
Ri chard Bennett had traded to Jinbo Ford about three years before
the trial. (Vol. 37, pp. 2650-2653) Bennett had carved the words
"ad Betsy" into the stock when he was a kid. (Vol. 37, p. 2651)
Intrade for thisrifle, Bennett received a .22 semautomatic rifle
with a scope on it fromFord. (Vol 37, p. 2652)

The State al so presented evidence regarding DNA testing that
was perforned at the Florida Departnent of Law Enforcenent
Laboratory in Tanpa and at a private lab in Nashville, Tennessee
call ed Mcrodiagnostics. (Vol. 38, p. 2802-Vol. 42, p. 3410) The
FDLE |ab perforned PCR (polynerase chain reaction) and RFLP
(restriction fragnment Ilength polynorphisnms) testing, whi |l e
M crodi agnostics used a newer and nore sensitive form of testing
call ed STR (short tandemrepeats). (Vol. 38, p. 2836; Vol. 39, pp.
2893, 2896, 2920; Vol. 40, pp. 3113-3114, 3143, 3256) Robyn

Ragsdal e of FDLE testified as to the followng results, which were

6 Keith Wrley testified that Jinbo Ford routinely carried a
pocketknife that |ooked just |like the one that was seized from
Ford' s residence. (Vol. 36, pp. 2524-2526)

15



obtained using the PCR technique: Fingernail clippings and
scrapi ngs fromKi nberly Mal nory' s hands were consi stent with he DNA
type; Geg Mal nory and Ji nbo Ford were excl uded as being contri bu-
tors. (Vol. 39, pp. 2960-2961) Stains on a canera taken fromthe
Mal nory's truck were consistent wwth Geg's DNA type; Kim Mlnory
and Ford coul d be excluded. (Vol. 39, pp. 2961-2962) A blood stain
on the steering wheel fromthe Malnory's truck was consistent with
Kims DNA, G eg Mal nory and Ji nbo Ford were rul ed out as contri bu-
tors. (Vol. 39, pp. 2963-2965) One stain on the shoul der area of
the t-shirt Kim Milnory was wearing when she was found was
consistent with her DNA. (Vol. 39, pp. 2966-2967, 2979) There was
a senmen stain on the |ower |eft back of the shirt, inside the hem
Ragsdal e did not perform a PCR analysis on this. (Vol. 39, pp.
2967, 2975-2979; Vol. 40, pp. 3107-3108) A swabbing fromthe car
seat fromthe Malnory's truck was consistent with Kims DNA (Vol
39, pp. 2980-2986) A cutting fromthe strap of the car seat
contained a mxture, wth Kim being included as a possible
contributor, and Ford bei ng excl uded as having contributed to that
stain. (Vol. 39, pp. 2986-2988) A substance fromthe vaginal area
of Kinberly Ml nory gave positive chem cal indications for the
presence of senen, and spermwere observed under the m croscope by
Robyn Ragsdal e of FDLE. (Vol. 39, pp. 2988-2989) There appeared to
be DNA fromat |east two individuals. (Vol. 39, p. 2989) Assum ng
only one senen donor, G egory Mal nory was excl uded, but Ford could
not "be excluded as the contributor to the mxture." (Vol. 39, p.
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2994) DNA fromthe blade of the knife found in Ford' s house was
consistent with Ford's type. (Vol. 39, pp. 2999-3002) DNA from
debris that was inside the knife was consistent with that of Geg
Mal nory; KimMal nory and Ji nbo Ford were excl uded as a contri butor.
(Vol. 39, pp. 3002-3003) 1In order to obtain results on the knife,
Ragsdal e had to run both tests twce. (Vol. 39, pp. 3003-3004) A
swabbing fromthe left shoe taken fromFord' s truck reveal ed a DNA
profile consistent with that of Ford. (Vol. 39, pp. 3005-3006) The
Mal norys were excluded as being contributors. (Vol. 39, pp. 3005-
3006) DNA from a stain on the right shoe from the truck was
consistent with that of Kim Malnory; G eg Ml nory and Jinbo Ford
coul d be excluded as contributing to that stain. (Vol. 39, p. 3006)
A cutting from the seat cover from Ford's truck reveal ed DNA
consistent with that of Kim Malnory; G eg Ml nory and Jinbo Ford
wer e excl uded as possible contributors to that stain. (Vol. 39, pp.
3008-3009) Blood found on several itens of clothing worn by
Mar anda Mal nory on the day the hom cides occurred was consi stent
with the DNA profile of Kim Ml nnory. (Vol. 39, pp. 3011-3018)
Mary Ruth McMahan testified regarding the results of the RFLP
anal yses perforned by FDLE. The DNA that was present in the senen
found on the t-shirt Kinberly Malnory was wearing was consi stent
with the DNA of Jinbo Ford. (Vol. 40, pp. 3167-3168) Wth regard
to vaginal swabs from Kinberly Mlnory, they matched the DNA
profile of Ford at two of the genetic loci, while the other three
were inconclusive. (Vol. 40, p. 3176) The profile devel oped from
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testing the seat covers from Ford's truck matched the profile of
Kim Malnory "at four loci with one loci or one probe being
i nconclusive." (Vol. 40, p. 3178)

M chael DeCuglielno testified regarding the results of the STR
testing done at M crodiagnostics. Fingernail scrapings fromthe
right hand of Geg Malnory were consistent with his own DNA type.
(Vol . 40, pp. 3238-3240) On one swabbing fromthe | eft shoe taken
from Ford's truck, Geg and Kim Ml nory were excluded as having
contributed DNA, and the profile was consistent with that of James
Ford at eight markers. (Vol. 40, pp. 3241-3242)" A swab fromthe
right shoe revealed DNA from a female, and matched Kim Mal nory's
profile at only two markers. (Vol. 40, pp. 3242-3243) Debris from
t he pocketknife recovered from Ford's residence matched the DNA
profile of Geg Malnory at all 12 markers. (Vol. 40, pp. 3243-3244)
Tests run on a vagi nal swab fromKi m Ml nory that was taken by Dr.
Bor ges showed DNA consistent with that of Ford (at all 12 markers),
as well as a faint or secondary type consistent with KimMal nory's
DNA. (Vol . 40, pp. 3246-3247) A vaginal swab taken by Dr. Robi son
at the scene where the bodies were found | i kewi se yielded a m xture
consistent with the DNA profiles of Ford and KimMal nory, with Geg
Mal nory being excluded as a contributor. (Vol. 40, pp. 3247-3250)
Wth regard to a vaginal secretion collected by Robison at the

scene, the testinony was confusing, but it appears that De-

" DeCuglielno testified that M crodi agnostics used 12 markers
plus a sex marker in this case. (Vol. 40, p. 3206)
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GQuglielnmo testified that it contained a mxture of nmale and femal e
DNA, wth the femal e DNA bei ng consi stent wth that of Ki mMal nory.
(Vol . 40, pp. 3250-3255) Gregory Malnory was excluded as a
contributor. (Vol. 40, p. 3250)8

The State al so presented the testinony of Dr. Martin Tracy
with regard to DNA statistical probabilities. The chance of
randomy |ocating another person in the population wth sane
genetic profile as Janes Dennis Ford woul d be either one in 94,000
or one in three and one-half billion or one in 1.9 trillion,
dependi ng upon the test that was used. (Vol. 41, pp. 3326-3327
3345, 3362-3363) For Kinberly Malnory, the figures would be one in
797 or one in 219 mllion or one in forty-two billion. (Vol. 41,
pp. 3326-3327, 3352; Vol. 42, p. 3401) For G egory Malnory, one in
17,000 or one in 1.3 trillion. (Vol. 41, pp. 3326-3327, 3354)
Tracy used t he Caucasi an data base i n maki ng his cal cul ati ons (Vol .

41, p. 3366)°

@Qui |t Phase--Jinbo Ford' s Case
R L. Giffin, Gegory Mlnory's stepfather, was at the

Mal norys' residence on the Sunday they went on their |ast fishing

8 Subsequent testinony fromDr. Martin Tracy clarified that
the male portion of the DNA in the secretion was consistent with
Ford's DNA. (Vol. 41, pp. 3361-3362)

® Ford unsuccessfully noved to strike Tracy's testinony
because he used only the Caucasian data base, and there was no
evi dence that this was the proper data base to apply to Ford. (Vol.
41, pp. 3377-3384)
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trip when Jinbo Ford arrived with G eg Malnory in Malnory's truck.
(Vol . 42, pp. 3459-3460) Each man had a beer in his hand when he
exited the truck. (Vol. 3461) Giffin made hinself a drink of
Seagram s VO whi sky, Coke, and ice. (Vol. 42, p. 3462) Ford asked
himif he could have sone of the VO, and Giffin agreed. (Vol. 42,
p. 3462) Ford then made and consuned two drinks, which he mxed in
a beer can wwth top cut out of it. (Vol. 42, pp. 3462-3464) Each
time, he put in ice, filled the can nearly to the top with the
whi sky, then added a little bit of Coke. (Vol. 42, pp. 3463-3464)

Giffin |looked at sonme kind of steering problem Ford was
having with his red pickup truck that day; it had a bad bushing.
(Vol . 42, pp. 3464, 3466)

As Ford and the Malnorys were leaving in their respective
trucks, Ford backed over a palmtree that was thrown away. (Vol
42, pp. 3464- 3465)

Ford gave Greg Mal nory $20 to buy some chickens gizzards or

livers to use as catfish bait and sone beer at the U Save; Ford was

going to neet the Malnorys after they stopped at the store. (Vol.
42, pp. 3465-3466)

Before he left, Ford asked Giffin and G eg Malnory if they
had any .22 bullets. (Vol. 42, pp. 3467-3468) When both nen
responded i n the negative, Ford said, ""Well, | have four. | guess
that's enough. They want to go fishing. | want to go hog hunting,
but | guess we'll go fishing.'" (Vol. 42, p. 3468)
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It seemed to Giffin that Ford was able to walk, talk, and
function as usual while he was at the Mal norys' residence. (Vol 42,
pp. 3466-3467)

Crime scene technician Frank Toolan identified a U Save
recei pt bearing the date of 4-6-97 and tinme of 1.32 p.m that he
recovered from the bed of the victins' pickup truck at the sod
farm (Vol. 42, pp. 3469-3470)

Jose Zuniga testified that Ford cane to his house around noon
on April 6, 1997. (Vol. 42, pp. 3473-3474) Ford offered him a
beer, which he obtained froma cooler in his truck. (Vol. 42, p
3474) It appeared to Zuniga that Ford was somewhat drunk. (Vol
42, pp. 3474-3475) Al though Zuni ga had been with Ford in the past
when he had two or three beers after work, he seened different that
Sunday. (Vol. 42, p. 3475) Zuniga observed an older rifle with a
wooden handle in Ford's truck. (Vol. 42, p. 3476)

Ray Caruthers testified that, although there were |aw
enforcenment personnel in and out of the sod farm during the week
after the bodies of the Mal norys were found, Jinbo Ford conti nued
to work there, and showed up for work every day until he was
arrested. (Vol. 42, pp. 3477-3478)

Sergeant Janes Kenville testified that during his investiga-
tion into the deaths of the Mlnorys, Jinbo Ford rode with him
around the sod farm pointing out various |ocations, including a

pl ace that Ford said was his canpsite. (Vol. 42, pp. 3479-3481)
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Ford was cooperative with Kenville, and not hesitant about show ng
himaround the farm (Vol. 42, pp. 3480-3481)

Finally, Steve Ubel acker of the Charlotte County Sheriff's
Ofice testified that, when it began to rain on that Monday
afternoon at the sod farm when the bodies were found, he and
Detective Kevin Smth and Detective John Poudrette covered the

bodies with thermal blankets. (Vol. 42, pp. 3482-3485)
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Penal ty Phase--Jinbo Ford' s Case

Ford presented the testinony of sone 27 w tnesses, two of them
mental health professionals, at the penalty phase conducted on
April 20-23, 1999.

Jinbo Ford's father, Buddy Ford, was caretaker of the cenetery
in Arcadia. (Vol. 45, p. 3887, Vol. 46, pp. 4068-4071) He took
over this business from his father, Leonard Ford, when Leonard
died. (Vol. 45, p. 3887) Jinbo Ford had a very close relationship
with his father. (Vol. 45, pp. 3889, 3893; Vol. 46, pp. 4051, 4057
4090; Vol. 47, pp. 4166-4169) Pai ge Ford, Jinbo's first wfe,
descri bed themas cl oser than any two peopl e she had ever known in
her whole life. (Vol. 46, p. 4226)

Buddy Ford drank excessively in his |ater years. (Vol. 45, p.
3890) "He got to where he was drinking just about around the
clock[,]" according to Rodney McCray, a close friend of the famly.
(Vol . 45, pp. 3885-3886, 3895) He was an alcoholic. (Vol. 47, p.
4166)

Jinbo Ford's nother, Mary Ruth, left the famly honme when

Jinbo was 14, in 1975. (Vol. 45, pp. 3890; Vol. 46, p. 4076; Vol.

47, p. 4165) Even after she noved out, Mary Ruth and Buddy Ford

were able to get along for the good of their children. (Vol. 46,
pp. 4078-4079; Vol. 47, p. 4165)

Mary Ruth al so used to drink, but had to give it up due to the

medi ci ne she was taking. (Vol. 47, pp. 4186-4187)
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Jinbo's nother was quite stern with him but his father was

lax with his discipline, and | et hi mskip school quite often. (Vol.

45, pp. 3891-3892) Jinbo did not care for school, and his father
did not stress the inportance of education, although his nother
did. (Vol. 45, p. 3892) Wen Jinbo skipped school, he woul d spend
the day with his father at the cenetery. (Vol. 45, p. 3892; Vol
47, p. 4168) Ford did not cause trouble at school, but he had
trouble with his reading. (Vol. 45, pp. 3907, 3915, 3940-3941) 1In
ninth grade, he "struggled terribly" with his assignnments for
English class. (Vol. 45, pp. 3940, 3942) Ford did not finish high
school . (Vol. 46, p. 4075)

Davi d "Judge" Ford, Jinbo's brother, described their hone life
as not being "Norman Rockwell." (Vol. 46, p. 4077) There "wasn't
anything terrible, but there never was any normality toit." (Vol.
46, p. 4077) The children were not mstreated, and they were
| oved. (Vol. 46, pp. 4077-4078)

When his father died in 1983 at the age of 52, Jinbo took it
very, very hard. (Vol. 45, p. 3893; Vol. 46, pp. 4058-4059, 4066
Vol . 47, p. 4166) He was "devastated"” that he had | ost his best
friend. (Vol. 47, pp. 4168-4169) There were tinmes when Pai ge Ford
woul d find Jinmbo mssing at night, and she would find himat the
cenetery lying on his father's grave, crying. (Vol. 46, p. 4127)

It was the al cohol that killed Buddy Ford. (Vol. 47, p. 4166)
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Jinbo Ford began drinking in his |ate teens, and his drinking
becane excessive over the years. (Vol. 45, pp. 3895, 3927, 3956)
He m ght drink 18 to 24 beers on a weekend day. (Vol. 45, pp. 3956,
4020) A friend of Ford's naned Steven Scott Cine described an
i nci dent where the two nen had been drinking at a bar, and neither
on could renenber how they got honme. (Vol. 45, p. 4020) Ford was
never nean or violent when he was drinking, or when he was sober.
(Vol . 45, pp. 3928, 3956, 3965, 3972-3973, 4013, 4015-4016, 4038;
Vol . 46, pp. 4154, 4156-4157) He could control his drinking. (Vol.
45, p. 4038)

Jinbo Ford was a very hard worker who excelled at operating
heavy equi pment. (Vol. 45, pp. 3897-3898, 4037-4038)

Ford was a very likable and friendly person, who treated
everybody with respect, and was very kind to others, especially
children. (Vol. 45, pp. 3899, 3957-3958, 3965, 3958, 3984; Vol . 46,
p. 4191) He used to take his children (he had three girls) and the
nei ghbors and their children fishing, hunting, and airboat riding.
(Vol . 45, pp. 3922, 3927, 3954, 3966-3967, 3995-3997; Vol. 46, p.
4080; Vol . 47, pp. 4171-4172, 4198-4199) He al so bought the kids
ice cream (Vol. 45, p. 3932)

Anmong the people Ford hel ped was Scotty Carnahan, who was
confined to a wheel chair because of cerebral palsy. (Vol. 47, pp.
4237- 4239, 4241-4246, 4251-4256) Ford would help himeat, take him

to the bathroom help hi mdo whatever he needed. (Vol. 47, p. 4242)
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Anot her person he hel ped was Beverly Smth. She was teased in
school because she was short, and Ford would tell the other kids
not to nmake fun of her. (Vol. 45, pp. 4002-4004, 4025-4026)

During the nore than two years that Jinbo Ford had been
incarcerated at the Charlotte County Jail prior to his penalty
phase, he had followed the rules and regulations of the jail, and
not incurred any disciplinary reports. (Vol. 45, pp. 3946, 3950-
3951)

Ford had been studying the Bible and other materials since he
went tojail, and his reading and witing ability had i nproved, and
hi s vocabul ary had increased. (Vol. 47, p. 4184-4185, 4207-4210)
He was al so working on math. (Vol. 47, pp. 4184, 4209)

Dr. Bill E. Mosman was a practicing attorney and psychol ogi st
who interviewed and tested Jinbo Ford and reviewed a nunber of
records and docunents pertaining to his case. (Vol. 48, pp. 4282-
4284, 4320) Dr. Mdsman concluded that Ford does not have an
antisocial personality,® is not a sociopath, is not psychotic or
i nsane. (Vol. 48, p. 4285) He was of the opinion that at the tine
of the offenses, Ford was under the influence of extrene nental and
enotional disturbance. (Vol. 48, p. 4286) He al so believed that
Ford' s capacity to appreciate the crimnality of his conduct or to

conform his conduct to the requirenents of |aw was substantially

10 Mosman testified that nost crinminal defendants he exam ned
in forensic settings did have antisocial personalities. (Vol. 48,
pp. 4297-4298)
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inmpaired. (Vol. 48, pp. 4286-4287) The instant crinmes were "an
aberration" and were related to and influenced by al coholism and
other factors. (Vol. 48, p. 4311)

Dr. Mosnman ascertained from testing that Ford' s nen-
tal/intellectual age was between 11 and 14, while his enotion-
al / devel opnent al age was about nine. (Vol. 48, p. 4287-4289) He
had a history of being physically abused and enotionally negl ected
as a child. (Vol 48, pp. 4288, 4315) He could not understand why
his nother left, and he | acked the necessary fam |y support needed
for self-esteem (Vol. 48, p. 4315) He also had a | ong history of
charitabl e and humanitarian deeds, hel ping others in need. (Vol.
48, pp. 4291-4292) Although Ford tried to nodel hinself after his
father in many ways, he did not pursue his father's line of work,
because he did not |ike digging graves, and did not |ike going to
funeral s because he "could not function when other people were
crying and other people were in pain." (Vol. 48, p. 4316)

Ford had "an absol ute unbelievable record of the utilization
of al cohol"” that was related to the crinme and to his character, and
he was an al coholic. (Vol. 48, pp. 4292, 4313) The al coholismcane
fromhis nother, father, and other relatives. (Vol. 48, p. 4314)
Ford told Mosman that on April 6, 1997 he drank two drinks of VO
whi skey and between 12 and 20 beers. (Vol. 48, pp. 4346-4347)

There was no doubt in Mosman's mind froma nedical point of
view that Ford was deeply saddened and hurt by the death of G eg
and Kim Mal nory and had feelings about that. (Vol. 48, p. 4292)
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One of the tests Mosman adm ni stered i ndi cated the presence of
sone col lateral (m ninmal) organi c brai n danage, whi ch coul d account
for the fact that Ford is "seriously | earning di sabl ed and has been
all of his life," although Mosman did not believe that Ford was
retarded. (Vol. 48, pp. 4304-4306, 4309)

If Ford were in a prison setting, away from al cohol, he could
be expected to try to inprove his education and to hel p others and
be a positive influence. (Vol. 48, pp. 4311-4313)

Dr. Richard Greer, a forensic psychiatrist, exam ned Ford and
read various reports and docunents pertaining to his case, and
i ntervi ewed several w tnesses. (Vol. 48, pp. 4375, 4380, 4410-4413)
Greer found significance in four nedical factors: Ford' s use of
al cohol, his history of diabetes (which was not well-controlled),
his intellectual functioning (below average 1Q, and his signifi-
cantly elevated blood pressure. (Vol. 48, pp. 4381-4382, 4384,
4388) G eer noted that high bl ood sugar can cause vari ous synpt ons
rangi ng from"shortness of breath to confusion to disorientationto
irritability and aggressiveness to paranoia to flushing of the skin
to passing out to seizures." (Vol. 48, pp. 4384-4385) Al coho
could caused the blood sugar to be nuch higher than it would
ot herwi se be. (Vol. 48, pp. 4385-4386) G eer noted the famly's
use of al cohol and that Ford seened to have the genetic predi sposi -
tion to drink. (Vol. 48, p. 4386) There was no question that Ford
had had an al cohol problemfor sonme tine. (Vol. 48, pp. 4386-4387)
G eer also had no doubt that the interaction of al cohol and bl ood
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sugar was significant in Ford and very likely significantly
inpaired his nental faculties or his nental abilities. (Vol. 48,
pp. 4387-4388) The interaction of the high blood pressure with
t hese factors would further dimnish Ford' s intellect such that he
woul d not be "t hinking anywhere near what his full capability is."
(Vol . 48, p. 4388)

Greer ascertained that Ford would drink up to a case of beer
on weekends. (Vol. 48, p. 4389) Wen he began to feel badly, when
hi s bl ood sugar began going up, he would regulate his use of
al cohol . (Vol. 48, p. 4389) \Wen Ford was intoxicated, he was
sonetines silly or goofy, but not aggressive or violent. (Vol. 48,
p. 4389)

Greer described an "al cohol blackout" as "an ammesi a epi sode,
a loss of menory, for a period of tinme when there is alcohol in the
system" (Vol. 48, p. 4391) It does not involve a |oss of
consci ousness or passing out, and the person appears to function
normal ly. (Vol. 48, p. 4391) Such a bl ackout may have accounted
for Ford' s actions on the day in question, although Ford did not
feel that he suffered an al cohol bl ackout. (Vol. 48, pp. 4407-4409)
In fact, he nmay have experienced "a period of |unacy" or "nmadness"
due to drinking and the other factors. (Vol. 49, pp. 4431, 4436)
On that day, Ford drank 18 to 24 beers (12 ounce cans or bottles),
as well as two mxed drinks of VO whiskey. (Vol. 48, pp. 4414,

4424)
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The two main nental disorders that Geer found in Ford were
al coholism (al though Ford did not feel he was an al coholic) and
borderline intellectual functioning. (Vol. 48, pp. 4412, 4425)

G eer found that Ford did not have an antisocial personality.
(Vol . 48, pp. 4392-4394) From Greer's understanding and "tal ki ng
wth so many people,” Ford was totally inconsistent with an
antisocial personality, as he was "a loving, caring person who
| ooked out for the welfare of people who were di sadvant aged, who
had probl ens | ooki ng out for thensel ves, whether they had sone ki nd
of infirmty or they were older."” (Vol. 48, p. 4393) Ford was not
getting into trouble in jail, had no disciplinary reports, was not
trying to take advantage of other inmates. (Vol. 48, p. 4394) Nor
was Ford a psychopath or sociopath. (Vol. 48, p. 4395) Ford would
be "quite rehabilitatable” in the structured setting of jail. (Vol.
48, pp. 4394-4395)

Greer did not believe the death penalty woul d be an appropri -

ate penalty for Jinbo Ford. (Vol. 49, p. 4441)

Penalty Phase--State's Rebuttal

Prior to the testinony of the State's sole rebuttal w tness,
Dr. Robert Wald, there was a l|lengthy discussion and proffer
regarding the admssibility of his testinony, with the court
ultimately ruling that Wald could testify. (Vol. 49, pp. 4470-4495,
4498-4512) Wald then testified in the presence of the jury that he
was a clinical psychiatrist who had exam ned Jinbo Ford, and
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expressed his opinion that Ford did not experience an alcoholic
bl ackout at the tinme of the nurders of Kimand Geg Mal nory. (Vol.
49, pp. 4513-4519, 4522) Wald had not received any information,
sworn statenents, or testinony fromanyone who saw Ford on the day
of the instant crinmes. (Vol. 49, p. 4530) Had Wal d received
statenents of w tnesses who saw Ford under the influence, acting
strange, acting drunk on that day, "it certainly could" have
changed hi s opinion on whether Ford was suffering froman al cohol
bl ackout, "[d] ependi ng on the specific content” of the information.

(Vol . 49, p. 4530)
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SUMVARY OF THE ARGUMENT

The court bel ow shoul d have granted a m strial when two of the
prosecutors made i nproper remarks during their guilt phase cl osing
argunment whi ch i npugned the integrity of defense counsel, including
coments that defense counsel engaged in a "bait and switch | ega
argunent. " Al though the court sustai ned defense objections to the
remarks, and, in one instance, gave a curative instruction, the
cunmul ative effect of the State's argunment in this circunstantia
evi dence case was to deny Janes Ford a fair trial and call into
guestion the reliability of the jury's verdicts.

The prosecutor below inproperly questioned one of the State's
DNA experts, Dr. Martin Tracy, about "flesh" that was allegedly
found in a knife recovered from Janes Ford's residence. Thi s
hi ghly prejudicial reference | acked support in the record, as other
w tnesses referred only to DNA tests conducted on "debris" fromthe
knife, and was so prejudicial that it could not be cured by
instruction to the jury to disregard.

Count I X of the indictnment in this case failed to charge Janes
Dennis Ford with the crine of "child abuse,” or any other offense
under Florida law, its om ssion of an essential elenent was fatal.
Furthernore, the evidence was insufficient to establish Ford's
guilt of child abuse or neglect pursuant to the indictnent and the
rel evant statute. There was no proof that he was a "caregiver," or
that he willfully commtted an act that would constitute a crine
under the statute.
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The sentenci ng recommendati ons of the jury bel ow were tainted
by i nproper prosecutorial argunent at penalty phase whi ch sought to
restrict the jury's consideration of the evidence Janmes Ford
presented in mtigation and injected the el enent of Ford' s all eged
| ack of renorse into the proceedi ngs.

The evi dence presented by the prosecution was insufficient to
establish the aggravating circunstance of cold, calculated, and
preneditated. Several of the court's findings as to this factor do
not enjoy record support and involve nere specul ation. The
evi dence did not show that the instant hom cides were planned in
advance or involved heightened preneditation, especially in |ight
of the | ack of evidence as to any notive for the killings. Because
thi s i nproper aggravator was not only found by the trial court, but
was al so submtted to Janmes Ford's jury for its consideration, Ford
nmust be granted a new penalty phase.

The trial court did not give correct and adequate consi der-
ation to all evidence Janes Ford presented in mtigation. She
failed to properly consider the evidence as it related to the
statutory mtigators of extreme nmental or enotional disturbance and
inmpaired capacity, as well as nonstatutory mtigators such as
Ford's learning disability, his developnental age, diabetes,
chroni c al coholism organic brain damage, and t he | engt hy sent ences

Ford was facing as an alternative to sentences of death.
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ARGUMENT
| SSUE |

THE COURT BELOW SHOULD HAVE GRANTED
A M STRIAL DUE TO SEVERAL | MPROPER
REMARKS MADE BY THE PROSECUTOR I N
ARGUI NG TO THE JURY DURI NG THE GUI LT
PHASE OF JAMES FORD S TRI AL.

On several occasions during the State's closing argunent to
the jury at the guilt phase of Ford's trial, defense counsel
chal | enged the propriety of the assistant state attorney's renmarks.
Al t hough the court sustained the defense objections, the effect of
the coments, particularly considered cunulatively, was to deny
Ford a fair trial, and a mstrial should have been granted.

After stating the issue in this case to be: "What evidence do
we have agai nst the defendant?" the prosecutor nmade the foll ow ng
argunment (Vol. 43, p. 3596):

| suspect that many of you have heard the
phrase that the best defense is a good of-
fense. And what that nmeans is in football or
in soccer or even in war, the idea is that if
one side keeps the other busy defending itself
by attacking, then they can't nount their own
attack. And in this case, a |lot of the ques-
tions that relate to nunbers and evi dence | ogs
and that sort of thing, the defense has very
aggressi vely nounted an of fensive to show t hat
in some way this investigation wasn't a per-
fect investigation. I'mtelling you it wasn't
perfect. That's quite true.

But the issue is: Does the evidence that
you have convince you beyond a reasonable
doubt that the Defendant commtted these
crinmes, not whether nore could have been done

or done differently. And in court a good
of fense does not cancel the truth. It doesn't
cancel the truth. A good offense by the
def ense- -
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Ther eupon, defense counsel objected and noved for a mstrial. (Vol.
43, pp. 3596-3597) The court denied the notion for mstrial, but
cautioned the prosecutor "to nmake sure that the burden remain with
the State and that the argunent is consistent with the burden."”
(Vol . 43, p. 3597)

The prosecutor continued to discuss errors that had been nade
in the handling of the evidence in this case, and said (Vol. 43, p.
3598) :

Now, yes, sone of the evidence |ogs and

sone of the various docunents that were fill ed
out later, were not filled out as neticul ously

as they could have. No question about it.
But somet hing interesting happened during the
course of this trial. There were a nunber of

i ndi vidual s, nunber of attorneys, nyself M.
Deifik [one of the prosecutors], M. Sullivan
[one of the defense attorneys], for exanple,
t hat got the nunbers sonetinmes confused.

M. Sullivan, for exanple, at one point
tal ked about the Fort Mers FDLE crine lab
when it was actually the Tanpa--

Def ense noved for a mstrial. (Vol. 43, pp. 3598-3599) The court
sust ai ned the objection, but did not grant a mstrial. (Vol. 43, p.
3600)

A bit further along in his argunent, the assistant state
attorney was di scussing the conplexities of DNA technol ogy and how
it "is not an easy thing to understand” when he said (Vol. 43, pp.
3609- 3610):

But, ladies and gentlenen, we rely on
conplicated scientific evidence and scientific
devices all the time in very serious life and
death situations that we don't really have a

clue how they work. Think about it for a
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m nut e. When you get in an autonobile and
you're driving down the road at 65, 70 mles
an hour and another vehicle is com ng at you
in the sane state, 65 70 m | es an hour, you've
got maybe five, ten feet between you and that
vehicle as they pass. Do you fully understand
all the workings of that autonobile you' re in?
Do you understand that at your feet there's a
metal block where gasoline is being pushed
intoit and there's an expl osion of sone sort?
Do you understand how all of the wres and
everything--well, of course not.

Sonme of you may, but probably nost of you
don't. But that doesn't prevent you from
using that technology and science to drive
down the road. [|'Ill give you anot her exanpl e;
t el ephone. We use telephones all the tine.
But how many of use really understand the very
sophi sticated science that goes into a tele-

phone.

Look at this. Can't you just hear a
def ense attorney questioning Al exander G aham
Bel | .

Wer eupon, defense counsel noved for a mstrial and requested a
curative instruction. (Vol. 43, p. 3610) The court sustained the
obj ection, but denied the notion for mstrial and request for a
curative instruction. (Vol. 43, p. 3610) The prosecutor then
rephrased his nonologue on the inventor of the telephone, as
follows (Vol. 43, pp. 3610-3611):

MR. LEE [one of the prosecutors]: Let ne

rephrase that. Can't you just see soneone
guestioni ng Al exander G ahamBell[.] Now, M.
Bell, do you really expect us to believe that

this little box with a couple bells and al

these little wires in here that | can rely on
this and stake ny life on it, that | can
summon hospital attendants and anbul ances by
this thing? And how about these four little
wires? Are you really trying to tell wus that
an electrical inmpulse goes down these little
things and vibrates the netal and that by
doi ng that sonebody at the other end cannot
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Later, approaching the end of the State's argunent,

only hear ny voice, but recognize what |I'm
sayi ng? Cone on, M. Bell.

a

different assistant state attorney was di scussi ng the DNA evi dence

and defense "attenpts to cast doubt upon the DNA results as being

untrustworthy[,]" when he said (Vol. 43, pp. 3673-3675):

Ther eupon,

3675- 3677)

Now, the defense counsel, towards the end
of his argunent, repeated, let's be fair here.
Well, let us not forget that justice is due to
the accuser as well as to the accused. An
interesting illustration of the probative
worth of M. Sullivan's argunents can be found
in considering how he attacked the DNA evi -
dence fromthe Defendant's knife.

He starts tal king about G eg's DNA being
in the knife debris, which is what the evi-
dence from Dr. Ragsdal e proved. Then after
tal ki ng about the lunchtine interlude, howthe
gentlemen on the sod farm passed the knife
around, suddenly the location of the DNA
changes fromthe knife debris to the bl ade of
the knife.

Now, we all know fromour recollection of
the evidence that the blood or the DNA on the
bl ade of the knife was M. Ford' s bl ood, not
Gregory's blood, that Gegory's DNA cane from
the knife debris that Dr. Ragsdal e found deep
within the knife

I would submt that a reasonable con-
struction of that argunent is simlar to what
went on during the trial where an exhibit of
evi dence was introduced by the State, identi-
fied by the w tnesses, and then upon cross-
exam nation, counsel started with the correct
nunber, but hal fway through we wound up with
di fferent nunbers being tal ked about, sort of
a bait and switch | egal argunent.

defense counsel requested a mstrial. (Vol

The court denied the notion, but, upon request,

Pp.
did

give a curative instruction, as follows (Vol. 43, pp. 3676-3677):
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"The Court will nowinstruct the jury that you are to disregard the
argunment of the State in reference to conduct or actions of defense
counsel. Instead, you are to focus on the evidence in this case."

The remarks above constituted personal attacks upon defense
counsel somewhat simlar to, but nore egregious than, remarks this

Court recently condemmed in Brooks v. State, 25 Fla. L. Wekly $417

(Fla. May 25, 2000). (See also cases cited in Brooks at 25 Fla. L.
Weekl y S425 dealing with inproper prosecutorial argunents denigrat -
i ng defense counsel.) The comrents in Brooks (which were nade
during the penalty phase) were as foll ows:

I'd like to nake this coment to you: During
opening statenment of the guilt part of the
trial, and during closing argunents of the
guilt part of the trial about a week and a
hal f ago, those two crimnal defense |awers
got up here and they told you that the evi-
dence woul d show you that the defendants were
not guilty of nurder and aggravated battery,
and they | ooked you straight in the eye when
they told you that. And | would submt to you
that the evidence that canme out during the
trial proved to you beyond a reasonabl e doubt
that the defendants were guilty of first-
degree nurder and aggravated battery.

The evi dence produced at trial disproved
what those two crimnal defense | awyers argued
to you.

| submt to you that the evidence that
you heard during the guilt part of the tria
did not support what the defense |awers
argued to you. They argued to you that the
defendants were not gquilty, and that's what
the evidence, they claim supported a verdict
of . The evidence did not support what they
argued to you, and | would submt to you that
| expect themto get up here and argue to you
that the law and the evidence that you' ve
heard wi Il support a recommendation of |ife.
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["'mgoing to submt to you that, if you
| ook at all the evidence that's been presented
to you in this case and you listen carefully
to the law, that, once again, the evidence and
the law wll not support--is not going to
support what those two crimnal defense |aw
yers are going to argue to you
25 Fla. L. Weekly at S425. This Court concluded that "the trial
court abused its discretion in overruling defense counsel's

objections to these i nproper comments." 25 Fla. L. Weekly at $425.

The i nproper coments of the two prosecutors bel ow were nuch nore
damagi ng to the defense than the remarks in Brooks, particularly
the State's suggestion that the defense attorneys were trying to

"cancel the truth" by nounting a "good of fense,"” and t he outrageous
remark that Janmes Ford's |awer engaged in a "bait and swtch”
argunment, which inplied a deliberate attenpt to mslead the jury.

Al t hough the court bel ow recogni zed the inpropriety of the
State's conduct by sustaining Ford's objections and giving a
curative instruction as to one of the inproper remarks, this was
not enough to renove the taint fromthe proceedings. In Garron v.
State, 528 So. 2d 353 (Fla. 1988), this Court ruled that the
totality of the prosecutor's inproper argunent required a new
penal ty phase for Garron, even though objections to a nunber of the
i nproper remarks were sustained and curative instructions given.
The i nstant prosecution was built on circunstantial evidence, with
no confession and no eyewitness to the offenses. It was therefore
critical that Ford's attorneys be permtted to make their argunents
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to the jury challenging the adequacy of the State's evidence to
convict their client without having their integrity inproperly
i npugned by the other side. Because of the repeated prosecutori al
m sconduct below, Ford was denied effective assistance of his
counsel, due process of law, and a fair trial in violation of the
Si xth and Fourteenth Amendnents to the Constitution of the United
States and Article I, Sections 9, 16, and 22 of the Constitution of
the State Florida

As this Court observed in Gore v. State, 719 So. 2d 1197, 1202

(Fla. 1998), in a death case "both the prosecutors and courts are
charged with an extra obligation to ensure that the trial is
fundanentally fair in all respects.” That obligation was not
fulfilled in Ford' s case. As a result, the jury's verdicts of
guilt cannot be deened reliable, and Ford nust be granted a new

trial.
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| SSUE 11
A M STRI AL SHOULD HAVE BEEN GRANTED
WHEN THE PROSECUTOR BELOW ASKED A
H GHLY | NFLAMVATORY QUESTION OF A
STATE W TNESS THAT WAS NOT SUPPORTED
BY THE EVI DENCE
Dr. Martin Tracy was the State's expert witness in the fields
of "popul ation genetics and nol ecul ar genetics," who testified
regarding DNA statistics as the final prosecution wtness at the
guilt phase of James Ford's trial. (Vol. 41, p. 3298-Vol. 42, p.
3409)
During direct exam nation of Tracy, the prosecutor asked the
foll ow ng question (Vol. 41, p. 3352):
Sir, drawi ng your attention to the item
that is referred to as State's Exhibit 93-4
identified as extracted DNA from the flesh
taken fromthe pocket knife seized fromthe--
Ther eupon def ense counsel objected and noved for a mstrial, noting
that the term"flesh" had not been used in the case. (Vol. 41, pp.
3352-3353) The trial court denied the notion for mstrial, but
instructed the jury as follows (Vol. 41, pp. 3353-3354):
Al right. At this time the Court wll
direct the jury to disregard any reference to
the word flesh that was used in the question
that was just posed. The Court wll now
direct counsel to direct the witness' atten-
tion to the results of the analysis fromthe
debris that had been | ocated on the knife.
There had been no testinony that any "flesh" was found in the
knife seized from Ford's residence; the DNA testing that was

performed rel ated to unspecified "debris" that cane fromthe knife,
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not "flesh." Coments by counsel on matters outside the evidence

are clearly inproper. Pope v. Wainwight, 496 So. 2d 798, 803

(Fla. 1986); Huff v. State, 437 So. 2d 1087 (Fla. 1983).% The

prosecutor's questioning raisedthe inflanmmtory specter of Gegory
Mal nory's skin or flesh being in Ford' s knife, when there was no
evidence to that effect. The nature of the "debris" was never
defined.'? Conming as it did near the end of the State's case, when
it would be likely to remain in the mnds of the jurors, this
reference was highly prejudicial. Although the court bel ow gave a
"curative" instruction, it could not "unring the bell" so as to

renmove the i nproper question fromthe jurors' mnds. See Cooper V.

State, 659 So. 2d 442 (Fla. 2d DCA 1995) (curative instruction
insufficient to renove prejudice inherent in testinony).
Janmes Ford was denied a fair trial and nust be granted a new

one.

11 Al t hough Pope and Huff dealt with argunents of counsel, the
sane principle should apply to questioning by counsel.

12 There was testinony that the enpl oyees of the sod farm al
ate lunch together and passed their knives around (Vol. 36, p.
2533), raising at least the possibility that Geg Ml nory's DNA
found its way into the knife during one of these |unches.
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ISSUE I11
THE | NDICTMENT HEREIN FAILED TO
CHARGE JAMES DENNIS FORD WTH THE
OFFENSE OF CHI LD ABUSE, AND THE EVI -
DENCE ADDUCED AT TRI AL WAS | NSUFFI -
Cl ENT TO PROVE THAT FORD COWM TTED
THE CRIME OF CH LD ABUSE

Count I X of the indictnent in this case alleged that Janes
Dennis Ford, on or about April 6, 1997,

did unlawfully and willfully deprive a child,

to wit: MARANDA MALNORY, or did allow said

child to be deprived of, necessary food,

clothing, shelter, or nedical treatnent, or

did knowngly inflict or permt the infliction

of physical or nmental injury to said child.
(Vol. 1, p. 15)

Def ense counsel filed a witten notion challenging both the
adequacy of the indictnment to charge Ford with child abuse, and the
sufficiency of the evidence to establish this offense, and argued
the notion orally as part of Ford s notion for judgnent of
acquittal after the State rested its case. (Vol. 11, pp. 2013-2018;
Vol . 42, pp. 3433-3437, 3455-3457) The court denied the notion.
(Vol . 42, p. 3458) It should have been granted.

According to the assistant state attorney, the indictnent
charged Ford with child abuse pursuant to section 827.03(3)(c) of
the Florida Statutes, although the indictnent did not cite to any
particul ar subsection of the statute in question. (Vol. 42, pp
3438- 3439, 3445) Section 827.03(3) does not deal with "child
abuse,"” but rather deals with the of fense of "neglect of a child,"

which is defined in 827.03(3)(a) as foll ows:
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1. A caregiver's failure or omssion to
provide a child with the care, supervision
and services necessary to maintain the child's
physi cal and nental heal th, including, but not
limted to, food, nutrition, clothing, shel-
ter, supervision, nedicine, and nedical ser-
vices that a prudent person would consider
essential for the well-being of the child; or

2. Acaregiver's failure to nmake a reason-
able effort to protect a child from abuse
negl ect, or exploitation by another person.

Section 827.03(3)(c) states:

A person who willfully or by cul pable
negligence neglects a child w thout causing
great bodily harm permanent disability, or
per manent disfigurenent to the child conmts a
felony of the third degree..

"Caregiver" is defined in section 827.01(1) as follows:

"Caregiver" neans a parent, adult house-
hol d nenber, or another person responsible for
the child s welfare.

Qoviously, the indictnent failed to track the | anguage of the
statute. Perhaps the nost glaring defect in the attenpted charge
is its total omssion of the essential allegation that Ford was a
"caregiver," or owed any type of duty of care to the child. Where,
as here, the indictnent wholly fails to all ege an essenti al el enent
of the crine, it fails to charge a crinme under the laws of this
state, and a conviction cannot rest upon such an indictnent. State
v. Gray, 435 So. 2d 816 (Fla. 1983).

Simlarly, there was no evidence that Ford was a "caregiver"
under the nmeaning of the statute, nor was there any evidence that
he willfully commtted any acts that m ght constitute child abuse

or neglect consistent with the indictnent and the statute. The
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fact that Maranda was |l eft unattended in the Mal norys' vehicle was
a by-product of what happened at the sod farm but there was no
proof that she was deliberately harnmed in any way.

For these reasons, Ford's conviction for child abuse nust be

vacat ed.
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| SSUE |V

THE PENALTY RECOMVENDATI ONS OF JAMES
FORD S JURY WERE TAI NTED BY | MPROPER
PROSECUTORI AL ARGUMENTS AT THE SEN-
TENCI NG PHASE OF H' S TRI AL.

Def ense counsel |odged several objections to the State's
cl osing argunent during the penalty phase of Janes Ford's trial.
The first such objection canme near the very beginning of the
prosecutor's argunent when he said (Vol. 50, p. 4579):

Ladi es and gentl enen, there is one common

thread that runs through our crimnal |awthat

is absolutely essential for those laws to

truly produce justice. And that is that

people must be held accountable for their

actions; that is, punishment nust fit the

crine.
Ther eupon, defense counsel nmade an objection that this was an
incorrect statement of the law, which the court overruled. (Vol
50, pp. 4579-4580) The prosecutor then continued in the sane vein
(Vol . 50, pp. 4580-4581):

That conmmon thread is that the puni shnent

should fit the crine. Peopl e nust be held

accountable for their actions. The rule of

law in this nation, when it functions proper-

ly, is designed to fairly and justly hold the

person accountable for their actions. The

nmore serious the crime, the greater the ac-

countability required by the law. That is if

there will be true justice.
The prosecutor repeated his "the punishnent is to fit the crine”
theme later in his argunent, and reiterated it near the very end,
"As | began, if justice is to be just, the punishnment nust fit the

crime." (Vol. 50, pp. 4610, 4620)
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It is inproper for an attorney to msstate the law in his

argunents to the jury. Rhodes v. State, 547 So. 2d 1201 (Fl a.

1989); Pait v. State, 112 So. 2d 380 (Fla. 1959). The prosecutor's

argunent msstated the | aw because it suggested to the jury that
only the crinme itself was relevant to the puni shnent Janes Ford
shoul d receive. In fact, however, the jury nust consider not only
the circunstances of the offense, but matters relating to the

character and record of the defendant. In Lockett v. Chio, 438

U S 586, 604 (1978) the Suprene Court of the United States set
forth the rule that, in a capital case, "the Ei ghth and Fourteenth
Amendnents require that the sentencer...not be precluded from

considering as a mtigating factor, any aspect of a defendant's

character or record and any of the circunstances of the offense
that the defendant proffers as a basis for a sentence |ess than
deat h. [ Enphasis in original--footnote omtted.]" Recently, in

Hitchcock v. State, 25 Fla. L. Wekly S239 (Fla. March 23, 2000),

this Court found error, albeit harmess, in the trial court's
overruling of a defense objection to the State's penalty phase
argunment which attenpted to limt the jury's consideration of
mtigating circunstances in violation of Lockett. A simlar, but

harnful, error occurred in the instant case.!®

13 The prosecutor engaged in a simlar effort to limt the
jury's consideration of mtigating evidence when cross-exam ning
Nancy Ford, Jinbo's aunt. After a photograph of Jinbo Ford as a
boy was admtted into evidence, he asked (Vol. 46, p. 4102):

Ms. Ford, you nust honestly admt that
in your wldest imagination this 1967 photo-
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The prosecutor engaged in a simlar attenpt to limt the
jury's consideration of mtigating evidence later in his argunent.
He was discussing the testinony of Ford's famly and friends at
penalty phase, and said (Vol. 50, p. 4584):

And what that testinony really boils down to

is that this defendant has no excuse for his

actions; no excuse at all.

Because he had the support of friends and

famly who cared for him And he's let those

peopl e down. In a lot of ways it nakes the

crime itself that he commtted even worse

because by the testinony of his own friends

and famly he was not abused.
As defense counsel pointed out, it seens that in this argunment the
prosecutor was attenpting "to turn mtigators into aggravators."
(Vol . 50, p. 4585) The court properly adnoni shed the prosecutor to
stay away from using the term "excuse." (Vol. 50, p. 4587) The
i ssue at penalty phase was not whether Ford woul d be "excused" for
the offenses for which he was convicted, but what the appropriate
puni shnment would be for those offenses. Despite the court's
ruling, the prosecutor |ater used the word "excuse" again, and had
to be asked to rephrase his argunent. (Vol. 50, p. 4603)

At one point in his argunent, the assistant state attorney

referred to synpathy, as follows (Vol. 50, p. 4590):

graph of a seven-year-old Jinbo Ford has
absol utely nothing to do with a nurder of Geg
and Kim Malnory. Isn't that true, ma' anf

The court sustai ned defense objections to this question. (Vol. 46,
pp. 4102-4103)
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Now, justice is often portrayed as a | ady
hol ding scales and those scales are held in
her hand, and she has a blindfold. And the
blindfold is there for a reason. That reason
is that justice, as she holds the scales, is
not to be swayed by synpathy or prejudice or
bi as.

Much of the defendant's mtigation
through the testinony of their [sic] friends
and famly is an attenpt to get Lady Justice
to peek under the blindfold and tip the scale
out of synpathy. And the Court has instructed

you that synpathy is not sonething that you
shoul d consi der.

This argunent was simlar to the argunent this Court found i nproper
in H tchcock, and was another effort tolimt the jury's consider-
ation of the evidence Ford presented in support of a sentence | ess
t han deat h.

Per haps the nost egregious error in the prosecutor's argunment
was his reference to Ford's alleged lack of renorse for the
killings, where he said (Vol. 50, pp. 4606-4607):

Dr. Geer said that the defendant was
experiencing renorse. |Is that really so? The
defendant still denies that he killed the
Mal norys, even to his own psychiatrist, even
as recently as |last week; despite the verdict
in this case and the evidence in this case.
Yet this doctor still doesn't believe that the
defendant is |lying or malingering.

How can there be true renorse wthout
owning up to one's conduct? There is a dif-
ference between renorse and regret. The
defendant regrets that the Mal norys are dead.
That's what his doctor said. And certainly
that's so because that has led himto jail
that has led to hurting his friends and fam -
ly, that has led to the end of famly picnics
and good tinmes with drinking buddies; and it
has led to the death penalty. Sure he has
regrets, but renorse?
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Periodically, as the mtigation testinony
was comng in through his friends and famly,
| could not help but notice the defendant
occasionally had tears in his eyes. And |I'm
sure sone of you noticed that, too.

But I did not notice any simlar tears in
his eyes during the heart-wenching testinony
of what he did to the Malnorys. And that is
because he feels very differently about his
famly and friends and he acted very differ-
ently around them He showed a very different
face to his famly and friends. And he felt
and acted very differently with the Ml norys.

The dictionary defines renorse as, quote,
noral angui sh arising fromrepentance for the
past m sdeeds. How can there be angui sh,
moral or otherwise, for past deeds if one
refuses to admt that one did those deeds?
You cannot repent from sonething that you
deny. Ladies and gentlenen, this mtigator is
not proven. The defendant, according to his
own doctors, is not repentant.

Ther eupon, defense counsel requested a bench conference, which
resulted in the court instructing the jury to disregard the |ast
coment by the prosecutor. (Vol. 50, p. 4608) The court also told
the jury that the argunents were the attorneys' personal beliefs,
whi ch were not to be considered by the jury during deliberations,
and that the jurors were to rely upon their own recol |l ection of the
evi dence. (Vol. 50, pp. 4608-4609)

""It is error to consider |lack of renorse for any purpose in

capital sentencing.'" Colina v. State, 570 So. 2d 929, 933 (Fl a.

1990), quoting fromTrawick v. State, 473 So. 2d 1235, 1240 (Fl a.

1985). This Court has "clearly stated that |lack of renorse is a
nonstatutory aggravating circunstance and cannot be considered in

a capital sentencing. [Citations omtted.]" Shellito v. State,
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701 So. 2d 837, 842 (Fla. 1997). The State apparently was
attenpting to justify its comments regarding |lack of renorse as
rebuttal to Ford's mtigating evidence. However, Ford did not
present renorse as a mtigator. Hi s penalty phase jury was not
instructed that it could consider renorse in mtigation. (Vol. 50,
pp. 4682-4683) Nor did the defense adduce testinony that Ford was
remorseful. The prosecutor m scharacterized the testinony of Dr.
Greer. ! Renoprse was nentioned only twi ce during Greer's testinony.
He stated that a sociopath has little or no human enoti on and does
not "experience renorse"” (but did not say that Ford was renorse-
ful). (Vol. 48, p. 4395) He also stated, in response to the
prosecutor's questions on cross-exanm nation about how a person
m ght be inpacted by "commtting horrible crines |ike this" that,
"while a person may experience a traumatic situation and be
renmorseful, their underlying personality is going to be consis-
tent." (Vol. 49, pp. 4435-4436) Thus, there was no testinony about
Ford's renorse, and it was error for the prosecutor to inject this
subject into the proceedings. Unlike in Shellito, where the Court
found a brief reference to |l ack of renorse to constitute harm ess
error, the prosecutor bel owwent on at sone | ength, and his remarks
cannot be consi dered harnl ess when conbi ned with his other inproper

argunents at penalty phase. Al though the trial court gave a

4 Cbviously, the prosecutor's argunent was internally
inconsistent in that he initially stated that Dr. Geer said that
Ford was experiencing renorse, but |later stated that, according to
Ford's own doctors, he was not repentant.
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"curative" instruction, by then it was too late to "unring the
bell;" the damage to the fairness of Ford's penalty trial had

al ready been done. See Cooper v. State, 659 So. 2d 442 (Fla. 2d

DCA 1995) (curative instruction insufficient to renove prejudice
i nherent in testinony).

Due to the inproper argunent of the prosecutor below, the
jury's penalty recomrendations in this case cannot be considered
reliable. The sentencing proceeding that was conducted deprived
James Ford of due process of law and a fair sentencing trial and
subjected himto cruel and/or unusual punishnment in violation of
the Si xth, Ei ghth, and Fourteenth Amendnents to the Constitution of
the United States and Article I, Sections 9, 16, 17 and 22 of the

Constitution of the State of Florida.
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| SSUE V

THE COURT BELOW ERRED | N SUBM TTI NG
THE COLD, CALCULATED AND PREMEDI -
TATED AGGRAVATI NG Cl RCUMSTANCE TO
JAMES FORD S PENALTY PHASE JURY AND
FINDING THI S FACTOR TO EXI ST I N HER
ORDER SENTENCI NG FORD TO DEATH, AS
THE EVIDENCE WAS | NSUFFI CI ENT TO
SUPPCRT | T.

Janes Ford's penalty phase jury was instructed that one of the
aggravating circunstances it could consider, if established by the
evi dence, was that the crime was commtted in a cold, calculated
and preneditated manner, w thout any pretense of noral or |ega
justification. (Vol. 36, pp. 4680-4681) The court also found this
aggravating circunstance to exist in her order sentencing Ford to
death as follows (Vol. 15, pp.2719-2720):

2. The capital felonies were hom cides and
were commtted in a cold, calculated and
prenedi tated manner w thout any pretense

of noral or legal justification. § 921-
.141 (5) (i) Fla. Stat. 1997).

On Saturday, April 5, 1997, the Defendant,
a heavy equi pnent operator at the sod
farm learned that his co-worker, Geg
Mal nory, and his wife and child woul d be
al one together in a renote area of the sod
farmfor a famly outing the foll ow ng
day. On Sunday norning, the Defendant,
James Dennis Ford, a.k.a. "Jinbo," insinu-
ated hinmself into the Malnory famly
outing by driving to their hone and invit-
ing hinself for what was to be sonme fish-
ing. "Jinbo" gave Greg noney with which
to buy beer and chicken livers for use as
bai t.

At approximately 11:30 a. m, the Defendant
asked R L. Giffin, Kinberly Ml nory's
st epfat her, whether he had any bullets for
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a .22 caliber rifle. M. Giffin stated
that he did not and in response, the
Def endant said: "I've got four, that's

enough." The Defendant then | ed the

Mal norys out to the sod farmto the area

where the rape and nurders occurred.

| ndeed, the Defendant chose the site and

drove his red pickup truck in front of the
Mal norys' bl ue pickup truck

Al t hough there was evidence that the

Def endant consuned sone whi skey and t hat
G eg bought three twel ve packs of beer,
medi cal evidence reveal ed that neither

G eg nor Kimhad consuned al cohol or drugs
at the scene of the crines, |Indeed, there
were no signs at all at the scene of the
crinmes that the Mal norys had any idea of
what their acquaintance, "Jinbo," had in
store for them

Def ense counsel argue stridently agai nst
t he exi stence of the cold, cal culated and
prenedi tated (CCP) aggravator. | ndeed,
the essence of this argunent is that the
crime scene was "frenzied" such that it
would mlitate against a finding of the
exi stence of this aggravating factor.
However, the evidence does not support
this claim

The Defendant lured the Malnory famly to
the renote area where the nurders oc-
curred. The Defendant found out cl andes-
tinely that the Malnorys intended to be
there on Sunday. He insinuated hinself
into their famly outing several hours
before the nurders. During the conmm ssion
of these brutal crines, it was necessary
for the Defendant to take the tine to

rel oad a single-shot, bolt-action .22
caliber rifle.

The foregoing facts, taken together,
plainly indicate to the Court that the
Def endant formed the intent to conmt
these crimes many hours before the after-
noon of April 6, 1997. The Def endant
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ensured that there woul d be no w tnesses
to the nurders save and except a 22 nonth
ol d baby.

The del i berateness with which these crines
was [sic] carried out, the Defendant's
actions before the conni ssion of these

of fenses and the cool ness with which he
conducted hinself before the offenses
plainly indicate to the Court that the
cold, calculated and preneditated aggra-
vating circunstance was proven beyond a
reasonabl e doubt and the Court affords it
great wei ght.

In order for CCP to be found, the defendant nust have had "a

careful plan or prearranged design" to kill. Besaraba v. State,

656 So. 2d 441 (Fla. 1995); Jackson v. State, 648 So. 2d 85, 89

(Fla. 1994); dark v. State, 609 So. 2d 513 (Fla. 1992); Capehart

v. State, 583 So. 2d 1009 (Fla. 1991); Rogers v. State, 511 So. 2d

526 (Fla. 1987). It involves a heightened "preneditation beyond
that normally sufficient to prove preneditated nurder." Perry v.

State, 522 So. 2d 817, 820 (Fla. 1988). This Court has "consis-
tently held that application of this aggravating factor requires a
finding of ... a cold-blooded intent to kill that is nore contem
pl ative, nore methodical, nore controlled than that necessary to

sustain a conviction for first-degree nurder.” N bert v. State,

508 So. 2d 1, 4 (Fla. 1987). See also Dolinsky v. State, 576 So.

2d 271 (Fla. 1991).

The facts adduced bel ow do not support application of the CCP
aggravating factor to this case. It nmust first be noted that nmany
of the supposed facts recited in the court's finding do not enjoy
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record support. For exanple, there was no evidence as to how or
when Ford | earned that the Mal norys planned to go fishing on the
sod farm property, or that he sonehow gained this information
"clandestinely;" this was pure speculation on the part of the
court. Simlarly, there was no testinony that Ford "insinuated"
hinmself into the Ml norys' outing; the record does not reflect
exactly how he cane to go with them Nor was there any evidence
that Ford "chose the site" where the hom ci des occurred, or that he
"lured” the Ml norys there, except, perhaps, the fact that his
truck was in front of the Malnorys' truck as they drove toward the
reservoir; however, this fact is anbiguous at best.

In Hamlton v. State, 678 So. 2d 1228 (Fla. 1996), this Court

di scussed the inportance of the State establishing notive if it
expects to prove CCP. In rejecting this circunstance in Ham |ton,
the Court noted that

no notive for the nurders was ascertained at
trial, much less that they exhibited the
"careful plan or prearranged design" required
to establish the factor. [Citation omtted.]
A careful plan or prearranged design presup-
poses a reason for the nurder, which the State
did not prove here. Mor eover, the evidence
adduced below is equally consistent with a
heat - of - passion killing, which by definition

cannot fulfill the "col dness" requirenent of
the factor.
The State failed to establish a notive for these killings at Ford's

trial. Keith Wrley, an enployee of the sod farm testified that
t here was no bad bl ood between Ford and Greg Mal nory, and t here had
been no argunents between them that could have provided a reason
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for the homcides. (Vol. 36, pp. 2533-2534) Although the State
specul ated that it was Ford's lust for Kinberly Ml nory that |ed
himto plan and carry out these hom cides, this scenario defies
belief, particularly in the absence of any evi dence what soever t hat
Ford was attracted to her, or had ever expressed a desire for her.

In this context, it should be noted that Ford had a girlfriend with

whom he was living at the time of the instant offenses (Vol. 46,
pp. 4144-4145), and thus was not w thout femnal e conpani onship. The
principles expressed in Hamlton are fully applicable here, and
this Court should reject CCP as it did in that case.

In some cases such as Swafford v. State, 533 So. 2d 270 (Fl a.

1988) and Phillips v. State, 476 So. 2d 194 (Fla. 1985), which was

cited in Swafford, this Court has indicated that reloading may
provi de evi dence to support CCP, as the perpetrator woul d necessar -
ily have tine to contenplate his actions during the reloading
process. However, Ford would first observe that, where, as here,
there are two victins, this concept would apply only to the second
victim as the tinme for reflection would only occur after the first
victim had al ready been shot, and so could not support CCP as to

the first victim Furthernore, in Farinas v. State, 569 So. 2d 425

(Fla. 1990), the Court suggested that Phillips is no | onger good

law, as foll ows:

The state's reliance upon Phillips v. State,
476 So.2d 194 (Fla.1985) [to support CCP] is
m splaced. In Phillips this Court held that
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because appellant had to reload his revol ver
in order for all of the shots to be fired, he
was afforded anple tine to contenplate his
actions and choose to kill his victim and the
record therefore anply supported the finding
that the nurder was cold, calculated, and
prenedit at ed. Qur decision in Phillips,
however, was predicated on Herring v. State,
446 So.2d 1049 (Fla.), cert. denied, 469 U S.
989, 105 S. . 396, 83 L.Ed.2d 330 (1984). W
receded from this portion of Herring in our
decision in Rogers v. State, 511 So.2d 526
(Fla. 1987), cert. denied, 484 U S. 1020, 108
S.Ct. 733, 98 L.Ed.2d 681 (1988).

569 So. 2d at 431, footnote 8. Additionally, the tine period
involved in reloading a weapon would ordinarily be too short to
allow significant reflection sufficient to constitute the hei ght-
ened preneditation required for this aggravator to apply. In
Farinas the court rejected the State's argunent that, because
Fari nas unjamred his gun three tines between the first shot and t he
fatal shots to the back of the victinms head, he had anple tine to
contenplate his actions, and hei ghtened preneditati on was estab-
| i shed.

Wth regard to Ford's statenent about four bullets being
enough, this is so anbiguous as to be probative of nothing. The
record indicates that Ford was an avid outdoorsman who enjoyed
fishing and hog hunting, and he very well could have been express-
ing his belief that four bullets were sufficient ammunition for
hunti ng hogs as part of his outing wth the Mal norys. He specifi-
cally stated in the presence of R L. Giffin, Geg Milnory's

stepfather, that he wanted to engage in hog hunting on the Sunday
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in question. He subsequently told the Gutierrez brothers that he
had been hunting hogs, and later told Dr. Geer, the psychiatrist,
that he had gone hog hunting after he left the Mal norys (who were
alive) that afternoon. (Vol. 49, p. 4465) As the trip to the sod
farmwas primarily for fishing, Ford's opportunities for hunting
hogs that day mght be limted, and so four bullets were enough.
Finally, the trial court, while acknow edgi ng that Ford had
been drinking on the day of the offenses, failed to cone to grips

with the effect of his drinking that day and his history of al cohol

abuse on his ability to plan and preneditate the i nstant hom ci des.

In Alneida v. State, 748 So. 2d 922, 933 (Fla. 1999), this Court

invalidated the trial court's finding of CCP, in part because
"Alnmeida had a history of al cohol abuse and had been drinking on
the night of the crine."

Where, as here, the circunstantial evidence relied upon by the
State to establish CCPis susceptible of differinginterpretations,

the defendant is entitled to the benefit of the doubt. See Geralds

v. State, 601 So. 2d 1157 (Fla. 1992) and Peavy v. State, 442 So.

2d 2002, 202 (Fla. 1983).

For these reasons, the State failed to adduce sufficient
evidence to prove the applicability of the CCP aggravating
ci rcunst ance. Because an i napplicable factor was not only found by
the trial court, but considered by Ford's sentencing jury, he nust
be granted a new penalty trial in conformty with such cases as
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Bonifay v. State, 626 So. 2d 1310 (Fla. 1993) and Onelus v. State,

584 So. 2d 563 (Fla. 1991).

60



| SSUE VI
THE COURT BELOW ERRED | N FAI LI NG TO
G VE PROPER CONSI DERATI ON TO ALL THE
EVI DENCE APPELLANT OFFERED IN M TI -
GATI ON, AND DI D NOT d VE ANY WVEI GHT
TO SOVE M Tl GATORS WHI CH THE COURT
FOUND TO HAVE BEEN ESTABLI SHED.
This Court has "held that a trial court nust find as a
m tigator each proposed factor that is mtigating in nature and has
been reasonably established by the greater wei ght of the evidence.

[Ctation omtted.]" Barwick v. State, 660 So. 2d 685, 696 (Fl a.

1995). See also Ferrell v. State, 653 So. 2d 367 (Fla. 1995);

Ni bert v. State, 574 So. 2d 1059, 1062 (Fla. 1990). The trial

court may only reject a defendant's claim that a mtigating
ci rcunstance has been proved if the record contains "conpetent
substantial evidence to support the rejection[.]" N bert, 574 So.

2d at 1062; Mansfield v. State, 25 Fla. L. Wekly S245 (Fla. March

30, 2000) "Although the relative weight given each mtigating
factor is wthin the province of the sentencing court, a mtigating
factor once found cannot be dismssed as having no weight."

Canpbel |l v. State, 571 So. 2d 415, 420 (Fla. 1990). Accord,

Ferrell v. State, 653 So. 2d 367 (Fla. 1995). The Court has al so

stressed the inportance of issuing specific witten findings of

fact in support of aggravation and mtigation in capital cases.

Van Royal v. State, 497 So. 2d 625 (Fla. 1986); State v. Di xon, 283

So. 2d 1 (Fla. 1973). The sentencing order nust reflect that the

determ nation as to which aggravating and mtigating circunstances
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apply under the facts of a particular case is the result of "a

reasoned judgnent” by the trial court. State v. D xon, supra at

10. Florida lawrequires the judge to lay out the witten reasons
for finding aggravating and mtigating factors, then to personally
wei gh each one in order to arrive at a reasoned judgnent as to the

appropriate sentence to inpose. Lucas v. State, 417 So. 2d 250,

251 (Fla. 1982). The record nust be clear that the trial judge
"fulfilled that responsibility." Id.

In the instant case, the findings of the court below as to
mtigation show that she failed to give adequate and proper
consideration to all the evidence the defense produced, in
violation of the principles stated above.

First, with regard to the statutory mtigating circunstance
that the capital felony was commtted while James Ford was under
the i nfl uence of extreme nental or enotional disturbance, which Dr.
Mosnman testified was established, the court rejected this mtiga-
tor, primarily because the lay wtnesses whose testinony Ford
presented said that he was never violent when he was drinking, and
so Mosman's testinony that Ford's consunption of al cohol sent him
"over the edge" on the day of the hom ci des was unreasonabl e. (Vol.
15, pp. 2722-2725) There are several problens with the court's
treatment of this mtigator. One is that the court's finding
conpletely ignored the testinony of Ford' s other nental health
expert wi tness at penalty phase, Dr. Geer, who, as a psychiatrist,
was able to provide detailed testinony regarding not only Ford's
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drinking, but the interaction of his drinking with other factors
such as his diabetes and high blood pressure. | ndeed, G eer
testified that Ford nay well have been experiencing a bl ackout on
the day of the crimes due to his drinking conbined with the other
factors. Another defect in the finding is the court's ignoring of
the testinony which indicated that, on the day in question, Ford
was acting strangely, acting differently than he normally did when
he was dri nki ng. This nmay have been due to the extent of his
consunption of al cohol being even greater than usual, or because of
the specific convergence on that day of al cohol consunption with
the other elenents referred to by Dr. Geer. Finally, the court
assuned that Ford's jury did not believe Dr. Msman when he
testified regarding the mtigating circunmstance in question. (Vol.
15, p. 2725) In viewof the fact that capital sentencing juries in
Florida are not required to specify which aggravating and which
mtigating circunstances they found to exist, it is inpossible for
the trial court or this Court to know what testinony Ford' s jury
did or did not believe in rendering the death recomendations in
this case.

The court below did address Dr. Geer's testinony in her
rejection of another statutory mtigating circunstance, that Ford's
capacity to appreciate the crimnality of his conduct or to conform
hi s conduct to the requirenments of | aw was substantially inpaired.
(Vol . 15, pp. 2725-2727) The primary, if not the only, reason the
court cited for rejecting Geer's testinony that Ford may have
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suffered an al coholic blackout was that Keith Wrley testified
that, on the day after the hom cides, Ford nade a spontaneous
statenent that he had loaned his rifle to the Malnorys for hog
hunti ng. According to the court below, Ford would not have needed
to "concoct an alibi for the mssing rifle" unless he renmenbered
everything he had done. (Vol. 15, p. 2726) However, Dr. G eer
testified that what Ford said to Wrley was consistent with a
bl ackout, in that he woul d have expected Ford to notice his rifle
m ssing fromhis truck before anyone el se, and to have offered an
explanation for it being mssing. (Vol. 49, p. 4433) Although the
court stated that there was no evidence to support Dr. Geer's
hypothesis that a conbination of factors induced an alcohol
bl ackout in Ford (Vol. 15, p. 2726), perhaps the nost conpelling
evidence is that he had lived sone 37 years or so w thout commt-
ting any such acts of violence, and the bl ackout m ght be the only
possi bl e explanation for the killings of the Milnorys, as Dr.
Geer's testinony indicated. (Vol. 49, pp. 4433-4434, 4458-4459)
The court's conclusion that Ford's jury "obviously agreed” with her
and "rejected Dr. Geer's testinony" is, again, an unwarranted
assunption in light of the fact that Florida juries are not
required to render specific findings when returning advisory
sentences, nor to specify what testinony they accepted or rejected.
Finally, in her discussion of this statutory mtigating circum

stance, the court conpletely overlooked the testinony of Dr.
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Mosman, who specifically opined that Ford qualified for this
mtigating circunstance.

In Nibert this Court noted that it has held that evidence such
as that presented by Ford pertaining to chronic and extrene al cohol
abuse and drinking of the day of the offenses "is relevant and
supportive of the mtigating circunstances of extrenme nental or
enotional disturbance and substantial inpairnment of a defendant's
capacity to control his behavior." 574 So. 2d at 1063. See also
the cases cited in N bert. The court below did not give Ford's
evi dence the consideration it deserved in her assessnent of the two
statutory "nmental mtigating" circunstances.

Wth regard to Ford's learning disability and his devel opnen-
tal age of 14, the court found that these mtigators had been
established, but, in contravention of Canpbell and Farrell, gave
them no weight, citing "the reasons previously stated." (Vol. 15,
p. 2828). It is not entirely clear to which "reasons" the court is

referring. As this Court held in Mann v. State, 420 So. 2d 578,

581 (Fla. 1982), the "trial judge's findings inregard to the death
sentence shoul d be of unm stakable clarity so that we can properly
review them and not speculate as to what he found." However, it
appears that the court may have been referring back to a portion of
her discussion of the statutory mtigating circunstance of extrene

mental or enotional disturbance where she wote that Ford had ri sen

15 Dr. Mosman actually testified that Ford's enotional/devel -
opnental age was about nine, not 14. (Vol. 48, p. 4287-4289)
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above his Iimtations by working to support his famly, marrying
and having children, and structuring "his lifestyle according to
and within his limtations." (Vol. 15, p. 2724) 1t is ironic that
the court, apparently, used Ford's efforts to overcone his deficits
against him the court's findings did not conport wth her
responsibility to give effect to all evidence Ford presented in
mtigation.

The court also found that it had been established that Ford
suffers fromdi abetes, but found that this fact "does not serve as
valid mtigation for the inposition of a death sentence.” (Vol. 15,
p. 2729) In reaching this conclusion, the court overl ooked the
interplay between Ford's diabetic condition, his high blood
pressure, his alcoholism and his |imted intellectual functioning
about which Dr. Geer testified which my have precipitated the
i nstant hom ci des.

The court simlarly erred in giving Ford' s chronic al coholism
very little weight because "[n] o nexus was established between the
Def endant ' s al cohol i smand t he comm ssi on of these of fenses." (Vol.
15, p. 2728) The "nexus" was provided in the testinony of Ford's
mental health professionals, particularly Dr. Geer, as discussed
above.

On the matter of Ford's organic brain damage, the court wote
(Vol . 15, p. 2728):

The Court finds that there has been no
evidence, no tests, no proof submtted to
substantiate this mtigating circunmstance.
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| ndeed, the nedical evidence would appear to

be to the contrary. In sunmary, the Court

finds that this mtigating circunmstance has

not been proven and the Court therefore af-

fords it no wei ght whatsoever.
Ford would first note that there was evidence of brain damage
presented through the testinony of Dr. Msnman, whose tests
indicated the Iikelihood of sonme organic inpairnment, which would
account for Ford's learning disability. The court's statenent that
"the nedical evidence would appear to be to the contrary" is very
puzzling, as there was no nedi cal evidence presented to rebut Dr.
Mosnman's testinony in this regard. Wt hout such evidence, the
court's rejection of this mtigator ran afoul of the principles
expressed in Mansfield and N bert, cited above.

Also erroneous was the court's refusal to consider the
alternative sentence of life in prison without release. The court
wote (Vol. 15, p. 2730):

Wiile this is a fact which woul d serve as
an alternative to the inposition of the death
sentence, it does not mtigate against the
inposition of the death sentence. The Court
finds that it does not serve as a valid mti-
gating circunstance and the Court affords it
no wei ght what soever.

In Jones v. State, 569 So. 2d 1234 (Fla. 1990), this Court found

reversible error in the trial court's refusal to allow defense
counsel to argue to the sentencing jury that Jones could be
sentenced to two consecutive mnimum 25-year prison ternms on his

murder charges if the jury recomended |ife.
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Counsel was entitled to argue to the jury that
Jones may be renoved fromsociety for at |east
fifty years should he receive life sentences
on each of the two nurders. The potenti al
sentence is a relevant consideration of "the
ci rcunstances of the offense"” which the jury
may not be prevented from consi dering.

569 So. 2d at 1239-1240. See also Simons v. South Carolina, 512

US 154, 114 S. . 2187, 129 L. Ed. 2d 133 (1994) (when prosecu-
tionrelies in part on defendant's future dangerousness in seeking
death, due process of law requires that jury be infornmed that
defendant will not be eligible for parole if sentenced to life,
ei t her through argunent of counsel or an instruction by the court).
Simlarly, the court bel ow shoul d have consi dered the | ength of the
al ternative sentences Ford was faci ng when deci di ng whether it was
necessary to inpose the ultimte sanction.

The court's failure adequately to consider all evidence Janes
Ford adduced in mtigation deprived himof due process of |aw and
subjected himto cruel and/or unusual punishnment in violation of
the Eighth and Fourteenth Amendnents to the Constitution of the
United States and Article |, Sections 9 and 17 of the Constitution
of the State of Florida. H s sentences of death cannot be

permtted to stand.
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CONCLUSI ON

Based upon the foregoing facts, argunents, and citations of
aut hority, your Appellant, Janmes Dennis Ford, prays this Honorable
Court for relief in the alternative, as follows:

1.) Reversal of his convictions and remand for a new trial.

2.) Reversal of his death sentences and remand for a new
penalty trial.

3.) Reversal of his death sentences and remand for resentenc-
ing by the court.

Ford al so asks the Court to vacate his conviction for child
abuse, and to grant hi msuch other and further relief as the Court

deens appropri ate.

CERTI FI CATE OF SERVI CE

| certify that a copy has been nmailed to Robert Butterworth,
Suite 700, 2002 N. Lois Ave., Tanpa, FL 33607, (813) 873-4739, on

this _12th day of February, 2001.

Respectful ly submtted,

JAVES MARI ON MOORNMVAN ROBERT F. MCELLER

Publ i ¢ Def ender Assi stant Public Def ender
Tenth Judicial Crcuit Fl ori da Bar Nunber O234176
(863) 534-4200 P. O Box 9000 - Drawer PD

Bartow, FL 33831
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