|. STATEMENT OF THE CASE AND FACTS

Thepetitioners “Introduction” and“ Statement of the Caseand the Facts’ are
more argument than introductory statement, and they are not entirely accurate. We
are therefore constrained to restate the case and facts. The issue before the Couirt,
of course, isthe certified question that provides the Court with jurisdiction:

Doessection 95.051, Florida Statutes (1993), prohibit the
application of thedoctrine of equitable estoppel to anaction
filed outside of the applicable statute of limitations?

Actualy, the question appears to have been inartfully worded. We think what the
district court meant to ask is the following:

Does section 95.051, Florida Statutes (1993), prohibit
assertion of an equitable estoppel defense to a statute of
limitations defense?

This question arises from the following factual and procedural background.

The respondents, Frank Morsani and TampaBay Baseball Group, Inc., were
plaintiffs below in amulti-count action against numerous defendants, nearly all of
whomwereassociated with Mg or L eague Baseball in one capacity or another at the
relevant times. The gravamen of the plaintiffs’ action was two-fold: (1) that the
defendantshad tortioudly interfered with various contractual rightsand advantageous
busi nessrel ationshipswhich theplaintiffshad devel oped over theyearsintheir efforts
to acquire ownership of amajor league baseball team for the TampaBay area; and
(2) that, by conspiring together and acting in combination to prevent theplaintiffsfrom
succeedinginthat endeavor, the defendantshad viol ated Florida'santi-trust laws. At
theins stence of thedefendants, thetrial court dismissed theplaintiffs First Amended



Complaint in its entirety for failure to state legally cognizable claims; on appeal,
however, aunanimouspanel of the District Court of Appeal, Second District, reversed
theorder of dismissal initsentirety, holding that theplaintiffs allegationsstated valid
causesof action. Morsani v. Major League Baseball, 663 So.2d 653 (Fla. 2d DCA
1995), review denied, 673 So.2d 29 (Fla. 1996).

The present appellate proceeding involves the plaintiffs Third Amended
Complaint (R. 1-30). According to the alegations of Count | of that complaint, in
1984, theownersof amagjority of thestock of MinnesotaTwins, Inc., Calvin Griffith
and ThelmaGiriffith Haynes, agreed to sell their controllinginterest totheplaintiffson
condition that they first buy H. Gabriel Murphy's 42.14% minority interest in the
corporation. Theplaintiffsthen negotiated and enteredinto afully-executed written
contract with Murphy for the purchase of his interest, at a purchase price of
$11,500,000.00 (Exhibit A to Third Amended Complaint). Thereafter, with full
knowledge of these agreements, various of the defendants conspired together and
used improper means to prevent the plaintiffs from consummating their purchase.
They caused Griffith and Griffith-Haynesto sall their mgjority interest to Karl Pohlad.
They a so demanded that the plaintiffsassign their contract with Murphy to Pohlad,
and that Murphy consent to the assignment. At the time this assignment was
demanded, thevalue of theminority interest purchased by the plaintiffshad increased
from $11,500,000.00 to $25,000,000.00.

Theplaintiffsbalked at the demand and sought payment for the $13,500,000.00
increaseinthevalue of the contract, aswell asreimbursement of the $2,900,000.00
previously expended, as acondition to assigning the contract to Pohlad. Various of
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the defendantsthenthreatened the plaintiffsthat they would never ownaninterestin
amajor league baseball team, and that therewould never beamajor |eague basebal |
team in the Tampa Bay area, unless the plaintiffs (1) assigned the contract as
demanded, (2) accepted only $250,000.00 as reimbursement for the expenses
incurred, and (3) agreed to forbear pursuing any legal remedies for the additional
$16,150,000.00+ in damages in exchange for obtaining an ownership interest in
another team in time to begin the 1993 season. In exchange for the prospect of
another team, the plaintiffs succumbed to the defendants' tactics, assigned their
contract to Pohlad, and withheld their plainly substantial claims.

Count Il of the complaint allegesasimilarly aborted attempt to purchase the
TexasRangersin1988. Count |11 of thecomplaint allegesasimilarly aborted attempt
to obtainal1993 expansionteam. Count 1V isanactionfor violation of Florida'santi-
trust laws, bottomed upon the facts underlying each of the three separate
transactions. Thedefendantsanswered, denied liability, and alleged affirmatively
(among other things) that the plaintiffs claimswerebarred by the statute of limitations
(R. 31-46). Becausetheplaintiffs complaint had anticipated thisdefenseby aleging
facts supporting an equitable estoppel defenseto the statute of limitations defense,
there was no need for the plaintiffs to plead further to the defense.

The defendants moved for summary judgment on all four counts (R. 47-51).

I ntheir moving papersand accompanying memoranda, the defendantsacknowledged

¥ To eliminate possi ble confusion on the point, we advisethe Court that TampaBay’ s
present baseball franchise, the TampaBay Devil Rays, waslater awarded to another
group of investors (after the instant suit wasfiled) -- not to the plaintiffs.
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that equitable estoppel was aviable defenseto a statute of limitations defense, and
contended merely that there was no factual support in the record for the plaintiffs
equitable estoppel defense (R. 49 [13C3], 91-96, 1203-18). The defendants also
squarely conceded that the defense of equitable estoppel wasnot atolling” defense
of thetypeaddressedin 895.051, Fla. Stat.: " Contrary to plaintiffs claim, defendants
acknowledgethat estoppel may apply notwithstanding the (otherwise) exclusivelist
of tolling circumstancesset forthin 895.051 of the FloridaStatutes; . . ." (R. 1212, n.
7).

Notwithstanding thisconcession, thetrial court suggested at oneof the several
lengthy hearings on the motion that the settled law on the point may have been
changed by a decision filed a month earlier by this Court -- that Fulton County
Administrator v. Sullivan, 22 Fla. L. Weekly S578 (Fla. Sept. 25, 1997), withdrawn,
24 Fla. L. Weekly S557 (Fla. Nov. 24, 1999), appeared to bar use of an equitable
estoppel defenseto astatute of limitations defense (T. 81-85). Thisissuewasthen
briefed and argued at somelength, during which the defendants changed their position
on the point and aligned themsel veswith thetrial court'ssuggestion (e. g., R. 1262-
72). The defendants motion for summary judgment was thereafter granted in part
and denied in part (R. 1273-93).

Asto Count |, thetrial court rejected the defendants' contention that therewas
no factual support for the plaintiffs equitable estoppel defense. At page 7 of their
brief, the defendants assert that “the trial court had no occasion to address’ the
evidence on thisdefense and “found it unnecessary to reach aconclusion” about it.
Thisisinaccurate. Initswritten order (drafted by defendants’ counsdl), thetrial court
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explicitly noted, “ At ahearing held on October 29, 1997, the Court found that disputed
issuesof material fact exist with regard to equitableestoppel, i. ., whether defendants
‘misled or lulled [Plaintiffs] intoinaction. . .in someextraordinary way’” (R. 1281).
We will detail the evidence supporting that ruling in our argument under Issue B.

Notwithstanding its ruling that the defense was factually supported by the
evidence, the trial court concluded that, as a matter of law, an equitable estoppel
defense could no longer be asserted against a statute of limitations defense after
Fulton County Administrator (R. 1275-82). It therefore granted the defendants
motion and entered judgment against the plaintiffs on Count I:

1. Onthebasisof Fulton County Administrator v. Sullivan,
22 Fla. L. Weekly S578 (Fla. Sept. 29, 1997), defendants
motion for summary judgment based on the statute of
limitations is GRANTED with regard to Count | of the
Third Amended Complaint, and with regard to so much of
Count IV asrelatesto the same subject matter as Count I,
I. e, the Minnesota Twins transaction. Therefore, as to
those counts, plaintiffsshall take nothing by thisactionand
defendants shall go hence without day.

(R.1290-91). Themotionwasdenied asto Countsll and 111 (R. 1291). Themotion
wasgranted asto Count 1V, and judgment was entered against the plaintiffs on that
count aswell (id.).

Atimely appeal followedto the District Court of Appeal, Second District (R.
1294-1316). In our "Statement of Judicial Actsto be Reviewed," we advised the
defendantsand thedistrict court that theissue on appeal would belimitedto"thetria

court's conclusion that Fulton County Administrator v. Sullivan . . . invalidatesthe



plaintiffs equitableestoppel defenseto the defendants statute of limitationsdefense
asamatter of law, and its consequent entry of summary judgment in the defendants
favor on Count | of the Third Amended Complaint” (R. 1321). Wedid not quarrel
withthetrial court’ sdisposition of theanti-trust violationsallegedin Count 1V. The
district court thereafter concluded that thetrial court misunderstood and misapplied
Fulton County Administrator; it reversed the summary final judgment asto Count
|, and certified the issue to this Court for resolution. Morsani v. Major League
Baseball, 739 So.2d 610 (Fla. 2d DCA 1999).

Thedefendantsthen filed multiple post-decision motionsin thedistrict court.
Beforethey wereruled upon, the defendantsremoved the casetofederal court. The
district court denied the motions neverthel ess, and the defendants then invoked the
discretionary review jurisdiction of thisCourt; and, asthe Court’ sfilewill reflect, the
briefing schedulewas stayed pending resol ution of theplaintiffs' motion to remandthe
caseto the state courts. Recently, the federal court concluded that the defendants
removal wasimproper, andit remanded the caseto the state courts-- and thisCourt’s
jurisdiction to proceed (finally) is therefore no longer in doubt.

We mention thesethings because the defendants have complained (at page 31
of their brief) that thetortiousmisconduct alegedin Count | occurred (intheir words)
“amost 16 yearsago.” Most respectfully, theinstant suit wasfiledin 1992 (seeR.
1273). The nearly eight-year delay that followed has been caused entirely by the
procedural maneuvering of the defendantsand their persistent effortsto avoid meeting
theplaintiffsonthemeritsof their claims. First, they obtained adismissal of theaction
initsentirety whichtheplaintiffswereforcedto appeal, and which thedistrict court
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unanimously reversed. Next, they obtained asummary judgment on Count | which
theplaintiffswereforcedto appeal, and which thedistrict court unanimously reversed.
Next, they removed the caseto federal court, amaneuver which the plaintiffswere
forcedto challenge, and theremoval wasdeclaredimproper. Most respectfully, if the
clamallegedin Count | is“stale” at thispoint intime, asthe defendantsinsist over
and over again in their brief, it is the defendants who have made it so by their
persistent maneuveringinanefforttoavoidatria of itsmerits-- and werespectfully
urge the Court to keep that point in mind asit proceeds.
1. ISSUESPRESENTED FOR REVIEW

A singlelegal question has been certified to the Court, which werephrase as
follows:

A. DOES SECTION 95.051, FLORIDA STATUTES
(1993), PROHIBIT ASSERTION OF AN EQUITABLE
ESTOPPEL DEFENSE TO A STATUTE OF LIMITA-
TIONS DEFENSE?

Apparently concerned that thedistrict court’ snegative answer to thisquestion
will beapproved by this Court, the defendants have advanced a“right for thewrong
reason argument,” contending that the trial court and the district court erred in
concluding that a genuine issue of material fact was presented on the plaintiffs
equitableestoppel defense. Althoughthe Court hasthepower to decidethisissue, it
Isnot requiredto do so. If it choosesto go beyond answering the certified question,
asecond issue is presented for review:

B. DID THETRIAL COURT AND DISTRICT COURT
ERRIN CONCLUDING THAT A GENUINE ISSUE OF
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MATERIAL FACT WAS PRESENTED ON THE
PLAINTIFFS EQUITABLE ESTOPPEL DEFENSE?

1. SUMMARY OF THE ARGUMENT

A. Thedoctrine of equitable estoppel has co-existed peaceably with statutes
of limitationsfor morethan 150 years. And because our argument will of necessity
have to survey the rather extensive jurisprudence developed on the subject in that
century and ahalf, it cannot easily be summarized in apageor two. Sufficeitto say
that our argument will be constructed upon a simple, perfectly logical syllogism:
§95.051, Fla. Stat., arguably abolishes tolling defenses, except those explicitly
recognized therein; the 150-year old defense of equitable estoppel is not atolling
defense; and 895.051 therefore does not abolish the defense of equitable estoppel.
We will support the major and minor premises of this syllogism with abundant
authority in the argument which follows, and we will urge the Court to answer the
certified question in the negative and approve the district court’ s decision.

B. The defendants have advanced a “right for the wrong reason” argument
concerning the* sufficiency of theevidence” whichwethink the Courtisunlikely to
reach. And because arecitation of the factual evidence supporting the plaintiffs
equitableestoppel defenseisnot susceptibleto ready summarizationinany event, we
will sparethe Court thedetailshere. Sufficeit to say that the defendants’ argument
concerning the acknowledged lack of aformal commitment to award afranchiseto
theplaintiffsisastraw man. Numerousinformal promises, assurances, and lessthan

subtlethreatsweremadetoinducetheplaintiffsto forbear fromfiling suit to recover



theenormousdamagesthat thedefendants’ tortiousconduct caused them, and all four
of the judges who passed upon the sufficiency of the evidence below therefore
correctly concluded that material issues of fact exist on the plaintiffs' equitable
estoppel defense.

V. ARGUMENT

A. THE DISTRICT COURT CORRECTLY CON-
CLUDED THAT 895.051, FLA. STAT. (1993),
DOES NOT PROHIBIT A PLAINTIFF FROM
ASSERTING AN EQUITABLE ESTOPPEL DE-
FENSE TO A STATUTE OF LIMITATIONS DE-
FENSE.

We are faced at the outset with an interesting conundrum. Thetrial court’s
ruling was based upon its interpretation of this Court’sinitial majority opinionin
Fulton County Administrator v. Sullivan, 22 Fla. L. Weekly S578 (Fla. Sept. 25,
1997), withdrawn, 24 Fla. L. Weekly S557 (Fla. Nov. 24, 1999). Thedistrict court’s
disagreement with thetrial court wasbased upon adifferent reading of that opinion,
and the issue presented here was certified to this Court for an explanation of the
reach of that opinion. Intheinterim, that opinionwaswithdrawn. Andintheopinion
substitutedinitsplace, the Court expressly “ decling] d] to answer the certified question
astoFloridalaw concerning statutesof limitations’ -- the question that wasanswered
in the initial majority opinion, now withdrawn. Fulton County Administrator v.
Sullivan, 24 Fla. L. Weekly S557, S557-58 (Fla. Nov. 24, 1999). If that weretheonly
development relevant to theissue presently beforethe Court, it would seem that our

argument could be written on a clean slate, without the need to tilt at the windmill
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represented by the withdrawn opinion.

Unfortunately, this Court i ssued another decision whileit wasdebating whether
it should actually decidethe certified question presented in Fulton County Adminis-
trator: Federal Insurance Co. v. Southwest Florida Retirement Center, Inc., 707
S0.2d 1119 (Fla. 1998). And inthat decision, perhaps because of the constraints of
thedoctrineof staredecisis, it followed theinitial majority opinionin Fulton County
Administrator. It is here that the conundrum is presented. Does the referencein
Federal Insurance Co. to the Court’s initial majority opinion in Fulton County
Administrator breathelifeintoitsghost despiteits subsequent exorcism, orisFederal
Insurance Co. no longer viable now that its underpinnings have been removed and
the question expressly left open in this Court? We do not know the answer to that
guestion. And because we do not know the answer, we have little choice but to
assume (asthedefendantshave) that the ghost of theinitial majority opinionin Fulton
County Administrator still haunts the Southern Reporter.

Our argument will betailored accordingly. First, wewill present theessentials
of the argument we made bel ow, which was accepted by a unanimous panel of the
district court. Wewill then addressthe semantic muddlewith which the defendants
have attempted to confusethe Court into abolishing a150-year old fixtureof Florida
law.

1. Our position.
a. Our position on the certified question is simple and straightforward. The

doctrine of equitable estoppel has avery long history and avenerable pedigree. It
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was a fixture of the English common law. See Glusv. Brooklyn Eastern District
Terminal, 359 U.S. 231, 234, 79 S. Ct. 760, 3 L. Ed.2d 770, 773 (1959) (the doctrine
of equitable estoppel, and its availability as a defense to a statute of limitations
defense, isa“principleof law . . . older than the country itself”). And the doctrine
wasinherited by Floridaand given statutory recognitionin 1829 by what isnow 82.01,
Fla. Stat.: "Thedoctrine of estoppel isapart of thecommon law of the state adopted
by statute, section 87(71), Comp. Gen. Laws . . .." New York Life Ins. Co. v.
Oates, 122 Fla. 540, 166 So. 269, 276 (1935).

The doctrine has been recognized and applied in numerous contexts by this
Court since the inception of statehood, more than 150 yearsago. See, e. g., Camp
v. Moseley, 2 Fla. 171 (1848); Collinsv. Mitchell, 5 Fla. 364 (1853); Coogler v.
Rogers, 25 Fla. 853, 7 So. 391 (1889); New York Life Ins. Co. v. Oates, 141 Fla.
164, 192 So. 637 (1939); Steen v. Scott, 144 Fla. 702, 198 So. 489 (1940); Sate ex
rel. Watson v. Gray, 48 So.2d 84 (Fla. 1950); Miami Gardens, Inc. v. Conway, 102
S0.2d 622 (Fla. 1958); Noble v. Yorke, 490 So.2d 29 (Fla. 1986); Branca v. City of
Miramar, 634 S0.2d 604 (Fla. 1994). Thereare, of course, many dozensmore-- but
these should be sufficient to make the point. And, of course, the doctrine can be
asserted against all manner of claimsand defenses; itisnot merely an* exception” to
the statute of limitations, as the defendants insist.

Thedoctrine of equitableestoppel hasal so been recognized by thisCourt asa
valid defense in the particular context presented here, asadefenseto alimitations-
period defense. See Rabinowitz v. Town of Bay Harbor Islands, 178 So.2d 9 (Fla.
1965). Notwithstanding thisvery long lineof authority, thetrial court concluded that,
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asamatter of law, the doctrine of equitable estoppel wasno longer availableto the
plaintiffsto avoid thedefendants statuteof limitationsdefense. It purportedto derive
thisconclusion from this Court’ sinitial majority opinion in Fulton County Admin-
istrator, now withdrawn, which holdsthat the running of astatute of limitationscan
betolled only by thoseeventsexplicitly listedin 895.051, Fla. Stat., and by no others.

Most respectfully, thetrial court misunderstood and misappliedthat opinion. In
theinstant case, the plaintiffs are not contending that the statute of limitationswas
tolled by the defendants conduct and therefore had not run when suit was filed.
They are contending instead that, although their suit was filed after the statute of
limitations had run, the defendants are equitably estopped by their conduct to assert
thebar of theexpired statuteto theplaintiffs claims. Theinitial maority opinionin
Fulton County Administrator addresses the defense which the plaintiffs are not
asserting here. It doesnot addressin any way the equitable doctrine upon whichthe
plaintiffsarerelying here. Thetwo conceptsare entirely different -- and we submit
that the difference between atolling defense and an equitable estoppel defenseis
thoroughly settled in the jurisprudence of this nation.

A cogent explanation of the distinction can be found in Bomba v. W.L.
Belvidere, Inc., 579 F.2d 1067, 1070 (7th Cir. 1978), in which the court held that a
statute of limitationswhich permitted notolling could neverthel essbeavoided by an
equitable estoppel defense:

Thoughwemight well agreewiththedistrict court that the
unequivocal language of 15 U.S.C § 1711 presents an
insurmountable barrier to the tolling of the three-year
limitations period contained therein, we cannot agreethat
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the"Innoevent" termsinwhichthethree-year limitations
period is expressed forecl oses possible application of the
separate and distinct doctrine of equitableestoppel. Tolling,
strictly speaking, isconcerned with the point at which the
limitationsperiod beginsto run and with the circumstances
in which the running of the limitations period may be
suspended. These are mattersin large measure governed
by thelanguage of the statute of limitationsitself, and thus
itisnot surprising that several district courtshaveheld that
thethree-year limitationsperiodof 15U.S.C. 81711 isnot
subject to being tolled. [Citations omitted]. Equitable
estoppel, however, isadifferent matter. Itisnot concerned
with the running and suspension of thelimitations period,
but rather comesinto play only after thelimitationsperiod
hasrun and addressesitself to the circumstancesin which
a party will be estopped from asserting the statute of
limitations as a defense to an admittedly untimely action
because his conduct hasinduced another into forbearing
suitwithintheapplicablelimitationsperiod. Itsapplication
iswholly independent of the limitations period itself and
takesitslife, not fromthelanguage of the statute, but from
the equitable principle that no man will be permitted to
profit from hisownwrongdoinginacourt of justice. Thus,
because equitabl e estoppel operatesdirectly onthedefen-
dant without abrogating therunning of thelimitationsperiod
as provided by statute, it might apply no matter how
unequivocally theapplicablelimitationsperiod isexpressed.

Glus v. Brooklyn Eastern District Terminal, 359 U.S.
231,79 S. Ct. 760, 3L. Ed.2d 770 (1959), isinstructivein
this regard. In that case, the Supreme Court was con-
fronted with afederal statuteof limitationsthat wasjust as
unequivocal astheonebeforeusnow. Y et, notwithstand-
ing the fact that the Federa Employers Liability Act
provided that

"No action shall be maintained under this
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chapter unlesscommenced withinthreeyears
from the day the cause of action accrued,”

the Court held that the doctrine of equitable estoppel
appliedinsuitsbrought under the statute. 1nso holding, the
court reasoned that the principle that no man may take
advantage of hisown wrongdoing was so deeply rooted in
andintegra toour jurisprudencethat it should beimpliedin
theintersticesof every federal cause of action absent some
affirmativeindicationthat Congressexpressly intended to
excludetheapplication of equitableestoppel. Id. at 232-34,
79 S. Ct. 760. The court found no suchintent in eventhe
unequivocal language of the statute, and in this respect
Glusis controlling here.

Thereareanumber of decisionsfromwell-respected courtswhich explainthe
considerable difference between the two concepts in exactly the same way. See,
e. g., Cangev. Sotler & Co., 913 F.2d 1204, 1209 (7th Cir. 1990); Cangev. Sotler
& Co., Inc., 826 F.2d 581, 586 (7th Cir. 1987); Cook v. Deltona Corp., 753 F.2d
1552, 1562-63 (11th Cir. 1985); Darmsv. McCulloch Oil Corp., 720 F.2d 490, 494
(8th Cir. 1983); Aldrich v. McCulloch Properties, Inc., 627 F.2d 1036, 1043 n. 7
(10th Cir. 1980); Barton v. Peterson, 733 F. Supp. 1482, 1490-91 (N.D. Ga. 1990).

In Florida, there are numerous decisions which hold that adefendant may be
equitably estopped by its conduct to assert astatute of limitations defense. For our
purposeshere, we collect only those decisionsrendered after the 1974 enactment of
§95.051, which containsthelimited tolling provisionsaddressedin theinitial majority
opinion in Fulton County Administrator. Because the two concepts are entirely

different, not one of these decisions even refersto the statute. See Bar nett Bank of
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Palm Beach County v. Estate of Read, 493 So.2d 447, 449 (Fla. 1986) ("[A]sthe
factsof thiscasedemonstrate, justicerequiresusto hold that §733.702 isastatute of
limitations. Valid grounds, such asestoppel or fraud, may exist that would and should
excuseuntimely clams."); Cape Cave Corp. v. Lowe, 411 S0.2d 887 (Fla. 2d DCA),
review denied, 418 So.2d 1280 (Fla. 1982); Baptist Hospital of Miami, Inc. v.
Carter, 658 So0.2d 560 (Fla. 3d DCA 1995); Jaszay v. H.B. Corp., 598 So.2d 112
(Fla. 4th DCA 1992); Olenek v. Bennett, 537 So.2d 160 (Fla. 5th DCA 1989);
Martin v. Monroe County, 518 So0.2d 934 (Fla. 3d DCA 1987), review denied, 528
S0.2d 1182 (Fla. 1988); Salcedo v. Asociacion Cubana, Inc., 368 So.2d 1337 (Fla.
3d DCA), cert. denied, 378 So.2d 342 (Fla. 1979); J.A. Cantor Associates, Inc. v.
Brenner, 363 So.2d 204 (Fla. 3d DCA 1978).

Thesedecisionsprovidefairly compelling evidence, webelieve, that thetolling
statute addressed intheinitial majority opinionin Fulton County Administrator has
no relevanceto the entirely different defense of equitable estoppel. Indeed, one of
them plainly recognizesthat the concept of tollingisboth separate and distinct from
the defense of equitable estoppel, and that an equitable estoppel defense can be
maintai ned even when notolling provisionisavailableto defeat astatute of limitations
defense. See Baptist Hospital of Miami, Inc. v. Carter, supra (holding that the
two-year statute of limitations for the filing of a claim against an estate was not
susceptible to atolling defense, but that the defense of equitable estoppel could
neverthel essbe asserted to avoid the estate's statute of limitationsdefense). Seealso
Glantzisv. Sate Automobile Mutual Ins. Co., 573 So0.2d 1049 (Fla. 4th DCA 1991)
(concluding that the plaintiffs had two separate and distinct defenses to the
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defendant's statute of limitations defense -- atolling defense under 895.051, and a
separate equitable estoppel defense).

Moreover, at least one district court of appeal has explicitly addressed the
effect of 895.051 upon the continued viability of thedefense of equitableestoppel in
the context presented here, and has concluded that thetwo conceptsaredifferent and
that the statute has no bearing on the defense:

While continuing negotiationsregarding settlement do not
"toll" the running of astatute of limitations, such negotia-
tions, if infected with an element of deception, may create
an estoppel. . .. Thisistrue even subsequent to the 1975
[sic] enactment of subsection (2) of section 95.051, which
statesthat "no disability or other reason shall toll therunning
of any statute of limitations except those specified in this
section . .. ." See Salcedo v. Asociacion Cubana, Inc.,
368 So.2d 1337 (Fla. 3d DCA 1979). . ..

City of Brooksville v. Hernando County, 424 So.2d 846, 848 (Fla. 5th DCA 1982).
Thisdecision has not been disapproved by this Court, and thereisnot aword in the
initial majority opinionin Fulton County Administrator which evenarguably suggests
that it was wrongly decided.

The remaining decision which requires discussion is Alachua County v.
Cheshire, 603 So.2d 1334, 1337 (Fla. 1st DCA 1992), which holdsthat a statute of
limitations defense asserted by agovernmental entity can beavoided by thedefense
of equitable estoppel:

The equitable estoppel doctrine has frequently been
employedto bar inequitablerelianceon astatute of limita-
tions. Glusv. Brooklyn Eastern District Terminal, 359
U.S. 231, 79 S. Ct. 760, 3 L. Ed.2d 770 (1959). A party
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will be estopped from asserting the statute of limitations
defenseto anadmittedly untimely action wherehisconduct
hasinduced another into forbearing suit withinthe applica-
blelimitationsperiod. Bombav. W.L. Belvidere, Inc., 579
F.2d 1067, 1070 (7th Cir. 1978). Like the application of
equitable estoppel in federal courts, the application of
equitabletolling hasbeen applied in Floridawhen aplaintiff
has been misled or lulled into inaction and has in some
extraordinary way been prevented from asserting hisrights.
Machules v. Department of Administration, 523 So.2d
1132, 1134 (Fla. 1988).

In this case, officials of the federal government made
repeated oral and written representationsto Cheshire that
heshouldfilehisclaimwith GSA, that therecipient of the
property would pay the valid liens, and that hislien was
"valid," according to the government fact sheet. Cheshire
reasonably relied upon theserepresentations. Clearly, the
government'sconduct induced Cheshireinto forbearing suit
within the applicable limitations period. Bomba v. W.L.
Belvidere, 579 F.2d at 1070.

I thispassage had not contained the phrase" equitabletolling," there could be
no questionthat thedecisionfully supportstheplaintiffs positionhere. Theplaintiffs
position is not undercut by the reference, however, because there is nothing in the
passage which even arguably suggests that the defense of equitable tolling and the
defense of equitableestoppel arethesamedefense. Infact, whenthedecisionscited
inthe passage are examined, it isperfectly clear that the district court did not mean
to suggest any such thing. The case of Bomba v. W.L. Belvidere, Inc., supra, is
twice cited in the passage (and cited athird timein the decision). Thisisthe case

withwhichwebegan our discussion -- theonewhich carefully explainsthedifference
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between tolling and estoppel , and which hol dsthat the defense of equitable estoppel
will lieevenwherethestatute of limitationspermitsnotolling defenses. Itistherefore
impossiblethat the district court could have understood or meant to suggest that the
two defenses were one and the same.

This conclusion is reinforced by the citation to Machules v. Department of
Administration, 523 So.2d 1132 (Fla. 1988), in which this Court approved use of an
equitabletolling defensein administrative proceedings. Anexamination of Machules
will reveal that this Court, like the Bomba court, also distinguished between the
defensesof equitabletolling and equitable estoppel, observing that thefirst focuseson
thereasonabl enessof the claimant'sconduct, and thelatter focusesonthe defendant's
conduct. 523 So.2d at 1134.2 Becauseevery decision citedinthe passagemakesthe

distinction between the two defenses perfectly clear, it is, once again, simply

2 See Browning v. AT& T Paradyne, 120 F.3d 222, 226 (11th Cir. 1997):

Inarguing that the doctrine of equitabletolling may not be
invoked in this case because it has not engaged in any
misconduct whichled Hannato defer filing suitinatimely
fashion, AT& T appearsto be confusing, as apparently do
many litigantsand courts, thedoctrinesof equitabletolling
and equitable estoppel. Equitableestoppel doesrequirean
allegation of misconduct on the part of the party against
whomitismade, but equitabletolling doesnot requireany
misconduct on the part of the defendant. . . .

For additional decisions explaining the difference between equitable tolling and
equitable estoppel, see Dring v. McDonnell Douglas Corp., 58 F.3d 1323, 1328-29
(8th Cir. 1995); Sttt v. Williams, 919 F.2d 516, 522 (9th Cir. 1990); Smithv. City of
Chicago Heights, 951 F.2d 834, 838-42 (7th Cir. 1992).
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impossiblethat the district court could have understood or meant to suggest that the
two entirely different defenses were one and the same.

By itsreferenceto the "equitabletolling” doctrine approved in Machules, all
that the district court was saying in Alachua County v. Chesire was this: since the
Supreme Court has approved use of the doctrine of equitable tolling against the
government, we have no difficulty in approving use of the different defense of
equitable estoppel against the government aswell. The decision plainly does not
equatethetwo distinct defensesin any way. Andthedecisiontherefore providesno
support at all for any notion that the majority’s strict reading of 895.051's tolling
provisionsinthe now-withdrawn opinionin Fulton County Administrator abolishes
the separate and distinct defense of equitable estoppel as well.

Most respectfully, theinitial majority opinionin Fulton County Administrator
addresses a defense upon which the plaintiffs are not relying here. It does not
address in any way the distinctly different defense upon which the plaintiffs are
relying here. Floridalaw plainly recognizesthe defense of equitableestoppel, which
prevents defendants from asserting that an untolled statute of limitations has run
wheretheir conduct hasinduced the plaintiffsto forbear from filing suit within the
limitations period -- and theinitial majority opinionin Fulton County Administrator
doesnot evenarguably suggest otherwise. Wethereforerespectfully submit that that
now-withdrawn opinion hasno bearing ontheissuepresently beforethe Court -- and
that thedefendants' initial concession that 895.051 hasno relevancetotheplaintiffs

defense (made in the trial court, and now repudiated here) was well advised.
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b. Thetrial court ultimately concluded otherwise, of course, andit remainsfor
usto addressitsreasoning (or more accurately perhaps, the defendants reading of the
initial majority opinion in Fulton County Administrator, since defendants' counsel
drafted the order). According to the trial court, "there is no legaly significant
distinction between fraudul ent conceal ment, which the Supreme Court rejected asa

basisfor avoiding the statute of limitationsin Fulton County, and equitableestoppel,

onwhichplaintiffsrely here." Wedisagree. Fraudulent conceal ment, unlikeequitable
estoppel, is a species of "delayed discovery” -- and "delayed discovery,” when
recognized as a ground for avoiding a statute of limitations defense, is treated in
Floridaasagroundfor tolling the running of the statute of limitations. The Court will
find athorough and thoughtful explanation of thisin Judge Van Nortwick's recent
opinion in Hearndon v. Graham, 710 So.2d 87 (Fla. 1st DCA 1998).

The Court will asofind an explanation of thisintheinitial majority opinionin
Fulton County Administrator itself, in the majority's own analysis of the problem:

We begin our analysis by tracing the evolution of the
fraudulent-concealment doctrine as announced by this
Court andthelegidature'sstatementsontolling provisions
for thestatute of limitations. Thefraudul ent-conceal ment
doctrine was first recognized by this Court in Proctor v.
Schomberg, 63 So.2d 68 (Fla. 1953). In Proctor, we
found that aperson whowrongfully concealsmaterial facts
and preventsthe discovery of either thewrong or the fact
that a cause of action has accrued against the person
should not be ableto take advantage of the person'swrong
and assert the statute of limitations as abar to the action.
... Under thisrule, the statute of limitationswould begin
to run from the date the action was discovered or fromthe
date on which, through the exercise of ordinary diligence,
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it might havebeen discovered. Atthetimeof our decision
in Proctor, the legislature had only expressly set forth
limited circumstances which would toll the statute of
limitations, and these circumstances did not address any
tolling provisions or exclude the possibility of judicially
recognized tolling provisions for fraudulent conceal-
ment. . ..

We continued to recognize the viability of this court-
fashioned rulein Nardonev. Reynolds, 333 So.2d 25 (Fla.
1976). In Nardone, a medical malpractice action, the
defendants answered the complaint by asserting the
affirmative defensethat thefour-year statute of limitations
barred thebringing of acauseof actionin 1971 for awrong
which occurredin 1965. . .. Inanswering these questions
in Nardone, we reiterated the rule that defendant's suc-
cessful fraudul ent conceal ment of acause of actionwhich
prevented the plaintiff from discovering the cause of action
would toll the statute of limitations until the facts of such
concealment could be discovered through reasonable
diligence. . . . Similar to Proctor, our analysis of the
statutes in Nardone was not affected by any legidlative
statement on the tolling of the statute of limitations for
fraudulent conceal ment.

However, in 1974, thelegislature enacted section 95.051,
Florida Statutes. . . in which it enumerated several bases
for tolling the statute of limitations, including defendant's
use of a false name or concealment in Florida to avoid
service of process. .. Notably absent from thislist was
fraudulent conceal ment of theidentity of theactual tortfea-
sor. Whilesection 95.11(4)(b) provided atolling provision
for fraudulent concealment of the discovery of the plain-
tiff'sinjury in medical malpractice actions, there was no
similar tolling provision for wrongful death causes of
action. ... Moreover, insection 95.051(2), thelegidature
stated, "No disability or other reason shall toll therunning
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of any statute of limitations except those specified in this
section...." Thisexclusivity provisonisapplicabletothis
action.

Thus, the issue presented by the certified question is the
continued viability of our court-madetolling provisionfor
fraudulent concealment in the face of section 95.051. . . .

...[W]efind theplainlanguage of section 95.051 doesnot
providefor thetolling of the statute of limitationsin cases
in which the tortfeasor fraudulently conceals his or her
identity. . . .

Fulton County Administrator, supra, 22 Fla. L. Weekly a S579 (emphasis
supplied).

Most respectfully, themagjority plainly declined to recognizeany tolling defense
not recognized by 895.051; itsopinion nowhere addressed the continued viability of
the altogether different defense of equitable estoppel. And as we have aready
demondtrated, theremost certainly isathoroughly-settled, legally-significant distinction
between atolling defense and an equitabl e estoppel defense -- apoint which ought
to be repeated here for the emphasis it deserves:

... Tolling, strictly speaking, isconcerned with thepoint at
which the limitations period begins to run and with the
circumstancesinwhich therunning of thelimitationsperiod
may be suspended. These are matters in large measure
governed by the language of the statute of limitations it-
self . ... Equitable estoppel, however, is a different
matter. Itisnot concerned with therunning and suspension
of the limitations period, but rather comesinto play only
after the limitations period has run and addressesitself to
the circumstancesin which aparty will be estopped from
asserting the statute of limitations as a defense to an
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admittedly untimely action becausehisconduct hasinduced
another into forbearing suit within theapplicablelimitations
period. Itsapplicationiswholly independent of thelimita-
tionsperioditself and takesitslife, not fromthelanguage of
the statute, but from the equitabl e principlethat no man will
be permitted to profit from hisownwrongdoing in acourt
of justice. . ..

Bombav. W. L. Belvidere, Inc., 579 F.2d 1067, 1070 (7th Cir. 1978). In short, the
trial court'sconclusionthat thereisnolegally significant distinction betweenthetwo
defenses was plainly wrong.

The tria court also read Justice Anstead's dissenting opinion to state that
fraudul ent conceal ment creates an equitable estoppel defense; and with thisreading
of the opinion as apredicate, it reasoned that the majority's rejection of the dissent
necessarily meant that therewasno legally significant distinction between atolling
defense and an equitable estoppel defense. Most respectfully, Justice Anstead's
dissenting opinion saysno suchthing, andit therefore deservesto be parsed briefly for
what it doessay. It beginsby surveying prior Floridadecisionsholding that fraudulent
conceal ment tol I stherunning of astatute of limitations, and it concludesthat 895.051
should not be read to abolish that well-recognized tolling doctrine. It then turnsto
decisions from other jurisdictions which recognize fraudulent concealment as a
defenseto astatute of limitations, noting that somejurisdictions(like Texas) treat it
as an equitable estoppel defense, and that the majority of jurisdictionstreat it asa
tolling defense. It then goes on to opine that, under whatever |abel the concept is
given, it isafirm fixture in the jurisprudence of the nation, and that the inherent

equitable powers of the Court were broad enough to recognize the concept as a
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defense to a statute of limitations, §95.051 notwithstanding.

In short, there is nothing in Justice Anstead's dissent which even arguably
suggests that Florida has ever treated fraudulent concealment as anything but a
tolling defense, and thefact that Texas may treat it as an equitable estoppel defense
does not change Florida's treatment of it as a tolling defense in any way. Nor is
there anything in the dissent which even remotely suggests that thereis no legally
significant distinction between atolling defense and an equitable estoppel defense.
The majority opinion also nowhere addresses the doctrine of equitable estoppel. It
concludes simply that, in Florida, fraudulent concealment is atolling defense, and
becauseitisnot listed asarecognizedtolling defensein 895.051, itisnot availableto
postponetherunning of astatute of limitationsin Florida. Wethereforerespectfully
submit that the initial majority opinion in Fulton County Administrator does not
addressthe entirely different defense at issue in this case -- and that it provides no
reason for this Court to hold, asthetrial court did, that 895.051 abolished adefense
which is“older than the country itself”; which arrived in Floridain 1829 with the
state's statutory adoption of the English common law; and which hasbeenrigorously
and consistently applied ever since.

c. Most respectfully, the doctrine of equitable estoppel is a fixture of the
common law, and its displacement by statute cannot be lightly inferred:

Statutes in derogation of the common law are to be con-
struedstrictly . ... They will not beinterpreted todisplace
thecommonlaw further thanisclearly necessary. Rather,
the courtswill infer that such astatutewas not intended to
make any alteration other than was specified and plainly

-24 -



pronounced. A statute, therefore, designed to changethe
common law rule must speak in clear, unequivocal terms,
for the presumptionisthat no changeinthecommonlawis
intended unless the statute is explicit in thisregard. . . .

Carlilev. Game & Fresh Water Fish Commission, 354 So.2d 362, 364 (Fla. 1977).
Accord Merrill Crossings Associates v. McDonald, 705 So.2d 560 (Fla. 1997);
Kitchenv. K-Mart Corp., 697 S0.2d 1200 (Fla. 1997). A similar ruleof construction
exists, of course, where statutes of limitations are concerned: “. . . [W]emust also
keep in mind the pertinent rulesof construction applicableto statutesof limitations.
... Thus, ambiguity, if thereisany, should be construed in favor of the plaintiffs.”
Slvav. Southwest Florida Blood Bank, Inc., 601 So.2d 1184, 1187 (Fla. 1992).
Thetitleof 895.051, Fla. Stat., is"Whenlimitationstolled” (emphasissupplied).
The statute then lists several circumstancesin which "therunning of thetime under
any statuteof limitations. . .istolled. ..." (emphasissupplied). Andthestatutethen
providesthat "[n]o disability or other reason shall toll the running of any statute of
limitations except those specified in this section . . . ." (emphasis supplied). The
statute therefore plainly addresses only tolling defenses. The word "estoppel” is
nowhere to be found in it. And once it is understood that an equitable estoppel
defenseand atolling defensearetwo entirely different things, asthey plainly are, then
the settled rules of construction quoted above simply require aconclusion that the
statute doesnot abolish thecommon law defense of equitableestoppel inthe context
presented here. Thesameruleof construction should alsoinformthisCourt'sreading

of theinitial majority opinionin Fulton County Administrator; if theopiniondid not
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clearly and unequivocally abolish the defense of equitableestoppel -- andit plainly did
not -- then it should not be read as abolishing the long-recognized 150-year old
defense.

Itisalsoworth notingthat, initsinitial opinionin Fulton County Administrator,
themajority explicitly acknowledged that itsreading of 895.051 led to an obviously
"unjust result” in need of animmediate fix by thelegidlature. 22 Fla. L. Weekly at
S579. That "unjust result” may (or may not) have beenrequired by theplainlanguage
of the statute wheretolling defenses are concerned, but surely that injustice should
not be compounded in the instant case by reading the statute to abolish an entirely
different defense which hasbeenin existencefor morethan 150 years, and whichis
not even mentioned in the statute.

The point can be made another way. Thereisanother 150-year old common
law defenseto all manner of claims and defenses, including statutes of limitations
defenses -- the defense of waiver. The defense of waiver isafraternal twin of the
defense of estoppel, and like the defense of estoppel, itsavailability asadefenseto
a statute of limitations defense has long been recognized in Florida.? See, e. g.,
Kissimmee Utility Authority v. Better Plastics, Inc., 526 So.2d 46 (Fla. 1988);
Aboandandolo v. Vonella, 88 So.2d 282 (Fla. 1956); Akin v. City of Miami, 65

3 That thetwo defenses arefraternal twinsisamply illustrated by the fact that both
of them are combined into asingle article in Florida Jurisprudence. See 22 Fla.
Jur.2d, Estoppel & Waiver. Similarly, in 35 Fla. Jur.2d, Limitations and Laches,
tolling defenses are treated in 8889-100, and the separate and distinct defenses of
estoppel andwaiver aretreated separately (under the general heading “ Estoppel and
Waiver”) in §§114-15.
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S0.2d 54 (Fla. 1953); Hood v. Hood, 392 So.2d 924 (Fla. 2d DCA 1980); Pritchett
v. Kerr, 354 So0.2d 972 (Fla. 1st DCA 1978). Indeed, this Court has recently held
that, in order to obtain adismissal for forumnon conveniens, adefendant must agree
towalveany statute of limitationswhich may haveexpired ontheplaintiff’ sclaim, so
the continued viability of the defense of waiver in the context presented hereisnot
open to debate. See Kinney System, Inc. v. Continental Insurance Co., 674 So.2d
86 (Fla. 1996).

Waiver, likeestoppel, doesnot toll the statute of limitations; itisassertableas
adefense, likethedefense of estoppel, only after astatute of limitationshasexpired,
and for reasons relating to conduct by the defendant which is inconsistent with
reliance upon a statute of limitations defense. For the defendants to contend that
§95.051 abolishesall “exceptions’ to the statute of limitationsnot specified therein,
including the defense of equitable estoppel, they must logically insist that 895.051
abolishes the long-settled defense of waiver as well -- and the dlippery slope and
dangerous slide that faces acceptance of such an argument should be enough to

convince any court to avoid the precipitous first step suggested by the contention.?

4 1n alengthy footnote, the defendants dismiss this argument with a wave of the
hand. They argue that waiver and estoppel are not fraternal twins -- that, unlike
estoppel, waiver is merely a*“procedural doctrine” which arises only under Rule
1.140(h), Fla. R. Civ. P., when adefendant fail sto plead the statute of limitationsas
an affirmativedefense. Most respectfully, thedefendantsareplainly extemporizing
here, and their argument is simply wrong. Waiver isthe intentional or voluntary
relinquishment of a known right, or conduct which warrants an inference of the
relinquishment of aknown right; litigants can waive various claims and defenses,
including limitationsdefenses, in numerousways; andthefailuretoplead aclaim or
defense issimply one of those ways. See Fletcher v. Dozier, 314 So.2d 241 (Fla
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Most respectfully, 895.051 plainly and unambiguously abolishesonly tolling
defenses, and it does not abolish the separate and distinct, and altogether different,
defensesof waiver and estoppel. Neither 895.051 nor theinitial majority opinionin
Fulton County Administrator required the " unjust result” reached by thetrial court

below, and werespectfully submit that thedistrict court correctly concluded that the

1st DCA 1975); 22 Fla. Jur.2d, Estoppel & Waiver, §88111-121 (and numerous
decisions collected therein); 54 C.J.S., Limitations of Actions, §822-23 (and
numerous decisions collected therein). And after this Court’s decision in Kinney
System, Inc. v. Continental Insurance Co., supra, that point ought to be beyond
debate.

Agreementstowaiveastatute of limitationshave al so becomeessential under
today’ s comparative negligence regime, as interpreted by this Court in Fabre v.
Marin, 623 S0.2d 1182 (Fla. 1993). Plaintiffswill frequently choosefor good reasons
not to sue personsand entitiesonly tangentially related toaclaiminsuit, yet they face
the prospect that the named defendantswill namethenon-partiesastortfeasorsinan
“apportionment defense” after the statute of limitations has run, when they can no
longer bejoined asdefendantsin the suit. Becausethe possibility existsthat sucha
non-party will ultimately benamed and found liablein part for the plaintiff’ sdamages
at theinsistence of the defendants, plaintiffs' attorneys havelittle choice but to sue
everyone that the named defendants might later name as “non-party defendants,”
whether they believethey havealegitimate claim against themor not -- at therisk of
suffering an adverse award of attorney’sfeesfor filing afrivolous lawsuit, and at
great cost to those defendants.

Thisisone of the more nonsensical results of thelegislature’ sill-conceived
enactment of 8768.81, Fla. Stat. (asinterpreted by this Court in Fabre), and it has
become both customary and prudent to finesse the problem by agreeing with the
potential “non-party defendants’ not to suethem unlessthe defendantsnamethemin
their “apportionment defense,” in exchange for a waiver of the “non-party
defendants'” statutes of limitations defensesin the event they ultimately haveto be
joined as partiesto the suit. For obviousreasons, these types of agreementsclearly
deservethe protection of this Court, and the defendants suggestion that astatute of
limitations cannot be waived except by failureto plead it should be given the short
shrift that it plainly deserves.
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trial court misunderstood and misapplied both the statute and the opinion, and thereby
erred in entering summary judgment in the defendants’ favor on Count | of the
plaintiffs’ Third Amended Complaint. And that was the sum and substance of the
argument that we presented to the district court -- and that is our position here.

2. Thedefendants position.

Thedefendants’ responseto our position isconstructed upon three persistent
themes. First, they argue that statutes of limitations serve important purposes and
shouldthereforeberigoroudly enforced. Tothiswereply ssmply that thedoctrine of
equitable estoppel serves important purposes as well, which is why it has been
recognized in the law of Florida for over 150 years. The two concepts have co-
existed peaceably throughout that |engthy period of time, and no good reason suggests
itself why they cannot continueto do sofor timeimmemorial. Most respectfully, this
aspect of the defendants’ responseis really no argument at all.

Second, the defendants argue that the distinction we have drawn between
tolling defenses and the defenses of estoppel and waiver is (in their various
characterizationsof it) “artificia,” “dubious,” “illusory,” “irrational,” and a“ semantic
distinction without adifference.” Of course, the defendants did not think so when
they initially conceded the existence of the settled distinctioninthetrial court: “ .. .
defendants acknowledge that estoppel may apply notwithstanding the (otherwise)
exclusivelist of tolling circumstances set forthin 895.051 of the FloridaStatutes; . . .”
(R. 1212, n. 7). But then, as the facts alleged in the plaintiffs Third Amended

Complaint demonstrate in spades, consistency is not the defendants' strong suit.
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Theargument alsoimpugnstheintelligenceand integrity of numerouscourts
that have recognized that the two types of defenses are separate and distinct,
dependent upon different typesof facts, and serving altogether different purposes--
like the Florida appellate courts (including this Court) referenced at pages 14-17,
supra; like the federal appellate courts referenced at pages 12-13, 17, supra; and,
indeed, the highest Court in the nation: “We hold that filing a timely charge of
discriminationwiththeEEOC isnot ajurisdictional prerequisiteto suitinfederal court,
but arequirement that, likeastatute of limitations, issubject towaiver, estoppel, and
equitabletolling. ...” Zipesv. TransWorld Airways, Inc., 455 U.S. 385, 393, 102
S. Ct. 1127, 71 L. Ed.2d 234, 243 (1982). See also Glus v. Brooklyn Eastern
District Terminal, 359 U.S. 231, 79 S. Ct. 760, 3 L. Ed.2d 770 (1959). Most
respectfully, unlessall of these courtsaresimply stupid, thisaspect of thedefendants’
response is also no response at all.

Third, thedefendantsengagein an el aborate game of semanticswith the Court.
They insist that 895.051 abolishesnot only “tolling” defensesbut all “ exceptions” for
avoidingthe statute of limitations (except those “ exceptions” explicitly recognized
therein). Thereareat |east two thingssubstantially wrong with thisargument. First,
thedefendants’ expansivereading of 895.051 isinsupportable. Theword* exception”
does not appear in the statute. 1n effect, the defendants have rewritten the statute,
substituting the broader word “ exception” wherever the narrower word “toll” (or one
of itsvariants) appears. Asnoted previously, thetitleof 895.051is"Whenlimitations
tolled” (emphasis supplied). The statute then lists several circumstancesin which
“therunning of thetimeunder any statute of limitations. . .istolled....” (emphasis
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supplied). Andthestatutethen providesthat “[n]odisability or other reason shall tol
the running of any statute of limitations except those specified in thissection.. .. .”
(emphasis supplied). We repeat, the word “exception” appears nowhere in the
Statute.

The statute therefore addresses only tolling defenses -- those which “toll the
running of any statuteof limitations.” And giventhe settled ruleof constructionthat
statutes in derogation of the common law must be narrowly read and strictly
construed, and will not beinterpreted to displacethecommon law any further thanits
explicit termsrequire, thereisno way in which 895.051 can legitimately beread to
abolishall “exceptions’ for avoiding the statute of limitations, including thosewhich
do not “toll the running of any statute of limitations,” asthe defendantsclaim. The
statute plainly addresses only tolling defenses -- and once it is understood that an
equitable estoppel defense and atolling defensearetwo entirely different things, as
they plainly are, then thissettled rule of construction simply requiresaconclusionthat
the statute does not abolish the 150-year old common law defense of equitable
estoppel in the context presented here.

Moreover, even if the defendants expansive reading of 895.051 were
supportable, the fact remains that the defense of equitable estoppel is not an
“exception” tothestatuteof limitations. Aswehavetaken some painsto makeclear,
thedoctrine of equitabl e estoppel can be asserted asadefenseto all manner of claims
and defenses. Inaddition, onlytolling defensesserveto delay or suspend therunning
of astatute of limitations. In contrast, the defense of equitable estoppel comesinto
play only after the limitations period hasrun, and it addresses itself to the circum-
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stances in which a party will be estopped from asserting an expired statute of
limitationsasadefense because hisconduct hasinduced another into forbearing suit
within the limitations period. The defense has nothing to do with discouraging
claimantsfromfiling stale claims; itspurposeisto prevent defendantsfrom profiting
from their own misconduct -- and it istherefore not an “exception” to the statute of
limitations at all. The defendants’ expansive reading of §95.051, even if correct,
therefore fails altogether to finesse the defense of equitable estoppel.

Neither do any of the several decisionsuponwhichthedefendantsrely support
their third argument. To be sure, some of them contain the word “exceptions.” As
always, however, contextisimportant. 1neach case, theword appearsinthe context
of the court’s discussion of a tolling exception. In Federal Insurance Co. v.
Southwest Florida Retirement Center, Inc., 707 So.2d 1119 (Fla. 1998), for
example, thisCourt addressed the propriety of reading a“ discovery rule’ into astatute
of limitations which did not contain one. Because a “discovery rule’ prevents a
statute of limitationsfrom beginning to run until the cause of actionisdiscovered, itis
plainly atolling defense, asJudge Bluerather explicitly stated in thedissenting opinion
with which this Court explicitly agreed in Federal Insurance:

Judge Blue wrote in his dissent:

Themajority opinion makestheclaimagainst
thebonding company actionablemorethanten
years after completion of the bonded
construction. It doesthis by explaining that
the cause of action does not accrue until the
|atent defect isdiscovered and only then does
the five-year statute of limitations begin to
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run. Thisanalysispurely and s mply attaches
atolling period to the statute of limitations
applicabletothebond. Itisthetolling provi-
sion in section 95.11(3)(c) which permits a
cause of action beyond the four-year limita-
tionsperiodinthissection. Tomakethelatent
defects actionable against the bonding com-
pany requiresimposing atolling period within
section 95.11(2)(b), which School Board of
Volusia County and this court have heldisa
legislative determination . . . .

... Onthisissue we agree with Judge Blue' s dissent and
quash the majority’ sdecision . . ...

Federal Insurance Co., supra, 707 So.2d at 1120-21 (emphasis supplied).
Wagner, Nugent, Johnson, Roth, Romano, Erikson & Kupfer v. Flanagan,
629 S0.2d 113 (Fla. 1993), also addressesthepropriety of reading a“discovery rule”
into astatute of limitationswhich does not contain one. Hearndonv. Graham, 710
S0.2d 87 (Fla. 1st DCA 1998), also addresses the propriety of reading a* discovery
rule” into a statute of limitations which does not contain one. Putnam Berkley
Group, Inc. v. Dinin, 734 So.2d 532 (Fla. 4th DCA 1999), also addresses the
propriety of reading a*“ discovery rule” into a statute of limitations which does not
containone. And Dobbsv. SealdeHotel, 56 So.2d 341(Fla. 1952), smply declines
to read a particular “tolling” defense into a statute of limitations which does not
contain one. In short, because the defense of equitable estoppel is not a“tolling”

defense, these decisions add nothing to the debate here.
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Our position hereissimple and straight forward, and can be condensed into a
simple, perfectly logical syllogism: 895.051, Fla. Stat., arguably abolishestolling
defenses, except thoseexplicitly recognized therei n; the defense of equitabl e estoppel
is not a tolling defense; and 895.051 therefore does not abolish the defense of
equitable estoppel. Most respectfully, §95.051 abolishesonly tolling defenses, not
“exceptions’ to the statute of limitations, and it does not abolish the separate and
distinct, and atogether different, defenses of estoppel and waiver (which are not
“exceptions’ to statutesof limitationsinany event). Themajor and minor premises
of our syllogism, we respectfully submit, are plainly correct; and the validity of its
conclusion -- that 895.051 does not abolish the 150-year old defense of equitable
estoppel -- ought to be beyond debate. Thecertified question should beansweredin
the negative, and the district court’s decision should be approved.

B. THE LOWER COURTS DID NOT ERR IN
CON-CLUDING THAT MATERIAL ISSUES OF
FACT EXISTED ON THE PLAINTIFFS EQUITA-
BLE ESTOPPEL DEFENSE.

Apparently uncomfortable with their position on the one ground which they
succeeded in selling the trial court, the defendants advance a "right for the wrong
reason” argument in an effort to salvage their summary judgment here. They argue
that evenif thetrial court erred in concluding that the plaintiffs equitable estoppel
defensewasbarred asamatter of law, it a'so erredin concluding that amaterial issue
of fact existed onthedefense-- and they ask the Court to declarethetrial court twice

in error, and uphold their summary judgment in the end.
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The Court may wish tolimit itsconsideration of the caseto thelegal question
certifiedtoit for resolution. Initsdiscretion, however, it hasthe power to examinethe
entire record and pass upon the sufficiency of the evidence to support the denial of
the defendants motionfor summary judgment onthisground. Sincefour judgeshave
already examined therecord in depth and have concluded that amaterial issue of fact
existsontheplaintiffs equitable estoppel defense, we doubt that the Court will see
any need to reach theissue. But becausethe possibility existsthat it might, wewill
respond to the defendants argument, albeit briefly.

The defendants recognize what they must -- that in order to prevail on this
alternative position, they must convincethis Court that therecord construedin every
light most favorableto the plaintiffs conclusively disprovesany factual basisfor the
defense, and that they cannot prevail if the"slightest doubt” remainsin that regard.
See, e. g., Moorev. Morris, 475 So.2d 666 (Fla. 1985); Willsv. Sears, Roebuck &
Co., 351 S0.2d 29 (Fla. 1977); Dettloff v. Abraham Chevrolet, Inc., 534 So.2d 745
(Fla. 2d DCA 1988), review denied, 542 So.2d 1332 (Fla. 1989); Knight v. Roberts
RV Resort, 671 S0.2d 298 (Fla. 2d DCA 1996). Of course, the constitutional right to
ajury tria of the facts demands no less.

The defendants argument is constructed upon a single theme -- that thereis
documentary evidenceintherecord proving that the plaintiffshad not beenformally
promised afuturefranchiseand had no formal commitment for one. Thedocumen-
tary evidence supporting the argument exists, but theargument itself isastraw man
-- apoint which ought to be evident from the face of the plaintiffs Third Amended
Complaint alone. Surely, if the plaintiffs had been formally promised a future
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franchiseand had aformal commitment for one, they would have sued the defendants
for breach of contract. They did not. They sued the defendants for three separate
instances of tortious interference with contracts and advantageous business
relationshipsthey had devel oped to further their prospectsfor landing afranchise --
claimswhichthedistrict court declared actionablewhenit reversed thedismissal of
the plaintiffs initial complaint inthefirst appeal. Thelack of formal promisesand
commitmentsisthereforeof noimport. Theplaintiffs defenseof equitableestoppel
is bottomed upon entirely different facts.

Asthenumber of defendants named in the Third Amended Complaint makes
clear, Mgjor L eague Baseball isan enormousenterprisewith numerous players; and
asthe Constitutions of the American League and the National League make clear,
obtaining afranchisein ether leagueisan enormously complicated task requiring the
final assent of numerous organizations. The end point of the process, obtaining a
formal commitment to afuturefranchise, isthereforesimply that -- anend point, and
anextremely difficult end point, requiring agreat deal of preliminary groundwork and
maneuvering, to reach. In addition, like any enterprise of comparable size, Mgjor
L eague Baseball has major playersand minor players, and it hasapublicfaceand a
private face -- and aconsiderable amount of the process goes on behind the scenes,
and hasnoformal faceat all. Itisinthiscomplex practical context that the plaintiffs
equitableestoppdl defensearisesand must bejudged -- and theviability of thedefense
simply doesnot turnonthefact that, because of the defendants tortiousinterference
with their businessrel ationships, the plaintiffsnever reached theformal end point of
their pursuit.
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Theevidence supporting the plaintiffs equitableestoppel defenseiscollected
and discussed in some detail in the "Plaintiffs Supplemental Memorandum in
Response to Defendants Motion for Summary Judgment,” and supported by the
lengthy evidentiary appendix attached thereto (R. 1161 et seq.). For theconvenience
of the Court, we have excerpted the relevant pages of the memorandum (which
contain appropriate referencesto the supporting appendix) and included theminan
appendix to this brief, together with two affidavits which were supplied with the
memorandum. We refer the Court to the brief's appendix for the details. For our
purposeshere, wewill simply paraphrase and summarizewhat theevidencereflects.

The evidence reflects, as the Third Amended Complaint alleges, that the
plaintiffs spent nearly $3,000,000.00 in their effortsto obtain the Minnesota Twins
franchisefor the TampaBay area, and that they entered into awritten contract with
H. Gabriel Murphy for the purchase of his42.14% minority interestinthe Twins. The
purchase priceof thisminority interest was$11,500,000.00. Theseundertakingswere
based on therepresentationsof Baseball'smajor playersthat theplaintiffs purchase
of the Twins, and their relocation to the Tampa Bay area, would be approved.
Unfortunately, alocal investor, Karl Pohlad, intervenedinan effort tokeepthe Twins
iInMinnesota, and Baseball changed itsmind. Commissioner Kuhnforbidtheplaintiffs
from pursuing further negotiationsfor the purchase of therest of the Twins stock, and
demanded that the plaintiffsassign their contract with Murphy to Pohlad. Atthetime
the assignment was demanded, the value of the minority interest purchased by the
plaintiffs had increased from $11,500,000.00 to $25,000,000.00.

Theplaintiffsbalked at the demand and sought payment for the $13,500,000.00
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increase in the value of the contract, as well as reimbursement of the nearly
$3,000,000.00 previously expended, asaconditionto assigning thecontract. Baseball
responded with promises, assurances, and threats. Theplaintiffsweretold,"Doyou
want baseball for Tampa, or do you want to make money?* In other words, if you
cooperate, youwill get baseball for Tampa; if you do not cooperate, youwon't. The
plaintiffs were also told that, if they cooperated with Baseball and assigned the
contract to Pohlad for their "transactional expenses' of $225,000.00, they would
become an "absolute front runner,” "the top of the list," for the next available
franchise. They were aso told that they could accede to Baseball's demands and
"down theroad you'll get afranchise, or you could make a profit on the transaction
and give up forever any chance of ever having afranchise."

In addition, one of the plaintiffs officers advised one of Baseball's major
players, Jerry Reinsdorf, that "you guys have an awful ot of legal liability to usfor
tortiousinterference,” and Mr. Reinsdorf responded, Y eah, | agreewithyou. . . But
it doesn't matter because you guys are going to get an expansion team in ayear or
two and everybody is going to be happy, soitisirrelevant.” One of the plaintiffs
principalswasalsotold by the President of the American League, "Y ou'redoing the
right thing, your market's great, you all are great and I'm confident you are going to
be rewarded with abaseball team." Baseball also demanded that the plaintiffs not
bring suit over the aborted Twinstransaction -- that, "if we wanted abaseball team,
we couldn'ttakelegal action,” that "the only way we could have abasebal | team was
if we played ball with them."

Because of these promises and threats, the plaintiffs forbore bringing their
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lawsuit -- something they would not have doneif they had not been assured that there
wasabaseball franchiseintheir future. Theplaintiffsdelayedtheir suit further when
it appeared that Baseball would make good on its promises in 1988. When the
plaintiffswere pursuing purchase of the Texas Rangers, the new Baseball Commis-
sioner, Peter Uberroth, told them to "go ahead, compl ete the acquisition with Mr.
Chiles. You will receive the ownership. You should go ahead and apply for
rel ocation at the sametime, and it wasvery probabl ethat you would be approved for
relocation.” Of course, filing suit over the Minnesota Twinstransactionwould have
destroyed any chance the plaintiffs had of purchasing and relocating the Texas
Rangers, so suit was withheld. Unfortunately, the Texas Rangers transaction was
then derailed by baseball aswell. (Thisaspect of the controversy isthe subject of
Count 11 of theplaintiffs Third Amended Complaint, which remainspending below).
Theplaintiffsweretold once again, "Do not sue or you will never get major league
baseball."

Still believing that they were "on the top of thelist" and that Baseball would
makegood onitsrepeated informal promisesand commitments, the plaintiffsapplied
for an expansionteam, which was scheduled to begin play in 1993. 1n 1990, basebal
announced its "short list" of prospective expansion-team owners. Because the
defendantshad a sointerfered with theplaintiffs ability to obtain an expansionteam,
the plaintiffswere not on thelist. (This aspect of the controversy is the subject of
Count I11 of the plaintiffs Third Amended Complaint, which also remains pending
below.) Atthispoint, it becameobvioustotheplaintiffsthat theinformal assurances
which Baseball had giventheminorder toforestall their lawsuit werenever goingto
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be honored, and the plaintiffs therefore filed suit shortly thereafter.

Most respectfully, it is a perfectly fair inference from these facts that the
plaintiffs were induced to forbear bringing suit for the substantial damages they
suffered inthe Minnesota Twinstransaction by numerousinformal assurancesfrom
Baseball'smajor playersthat they wereafront runner for afuturefranchise, and that
their cooperationinwithholding suit would ultimately bear that fruit. Tobesure, they
had noformal promiseor formal commitment to afuturefranchise-- but they arenot
required to prove such athing to support their defense of equitable estoppel; all that
they need to show isinequitable conduct by the defendants:

The equitable estoppel doctrine has frequently been
employedto bar inequitablerelianceon astatute of limita-
tions. [Citation omitted]. A party will be estopped from
asserting the statute of limitationsdefenseto an admittedly
untimely actionwherehisconduct hasinduced another into
forbearing suit within the applicable limitations period. . . .

Alachua County v. Cheshire, 603 So.2d 1334, 1337 (Fla. 1st DCA 1992). Seealso
Glusv. Brooklyn Eastern District Terminal, 359 U.S. 231, 79 S. Ct. 760, 3L. Ed.2d
770 (1959); Tillman v. City of Pompano Beach, 100 So.2d 53, 65 A.L.R.2d 1273
(Fla. 1958); Rabinowitz v. Town of Bay Harbor Islands, 178 So.2d 9 (Fla. 1965).
Surely the behind-the-scenes, informal conduct of Baseball's major players
meetsthat test -- and thefact that the plaintiffsnever obtained aformal commitment
for afranchise, despitethe numerousinformal assurancesthat afranchisewould be
forthcominginexchangefor their cooperationinwithholding suit, issimply not enough

totakethat question away from ajury asamatter of law. Theconstitutional right to
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ajury trial of the facts demands no less. We therefore respectfully submit that the
defendants' "right for the wrong reason” argument is without merit -- and that the
lower courtsdid not err in concluding that material issuesof fact exist ontheplaintiffs
equitable estoppel defense.
V. CONCLUSION

Itisrespectfully submitted that the certified question should beanswered inthe

negative, and that the district court’ s decision should be approved.
Respectfully submitted,
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