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STATEMENT OF | NTEREST

As alleged in its Mtion to Appear, Florida Hone Builders
Associ ation (hereinafter FHBA), is a 13,000 plus nenber statew de
construction industry association. One of the purposes of FHBA is
to nonitor judicial proceedings that may affect the construction
industry in Florida and, when appropriate, to intervene or appear
am cus curiae in those cases.

The outconme of this case regarding the constitutionality of
the substantial conpletion |aw, section 192.042(1), Florida
Statutes, is of great interest to and may have a substanti al i npact
on the construction industry of Florida. A decision by this Court
uphol ding the En Banc decision of the Third D strict Court of
Appeal w Il nean that developing properties, which are under
construction and are not substantially conplete as of January 1 of
each year, wll be re-valued for ad val oremtaxation purposes. It
is expected that nore revenue w il be produced for the county. At
the sane tinme, it is expected that litigation regarding the val ue
of structures under construction will dramatically increase and
consune nost, if not all, of the additional revenues.

SUMVARY OF THE ARGUMENT

The revisions to article VI, sections 2 and 4, of the Florida
Constitution adopted in 1968, did not materially change the scope
and intent of the 1885 Florida Constitution, as anended, for the
pur pose of securing just valuation of property. The 1968 revi si ons,
i ke the 1885 Constitution, require that the Legislature secure a

1



just valuation of all property.

In order to inplenent this constitutional directive, the
Legi slature established a statutory schene for the timng and
assessnment of property for ad valorem taxation. In 1895, the
Legi sl ature defined real property and this definition has remai ned
virtually unchanged. Also in 1895, the Legislature specified the
duties of the assessor and directed the assessor to mamke out an
assessnent roll including all taxable persons in the county and
t heir taxabl e personal property and real estate on the first day of
January of such year.

Thirty-eight years ago, the Legislature enacted the
predecessor to section 192.042(1) (section 193.11(4)), which
provided the timng of the valuation and assessnent of inconplete
i nprovenents to real property. The sanme January 1st date appears in
this | aw

The Legislature, not the courts, has the authority to
establish the date upon which val uati on and assessnent of property
shall take place, to wit: January 1%t of each calendar year
I mportantly, all, not sone, inprovenents to property which are not
substantially conplete by January 1%t are not taxed for that
particul ar year.

The Legi slature made this policy choice which was upheld by
this Court in 1968 and has withstood the test of time. Section
192.042(1), like all statutes, is presuned to be constitutional

The Third District Court of Appeal substituted its policy for the



policy established by the Legislature. This is contrary to well
established constitutional law principles. This is especially so
here where the Legislature, in proposing the revisions to the state
constitution, and people of this state in adopting those revisions
in 1968, did not intend to repeal the substantial conpletion
concept. Section 192.042(1) should be upheld.
ARGUMENT

THE 1968 REVI SIONS TO ARTI CLE VII, SECTIONS 2

AND 4, OF THE FLORI DA CONSTI TUTI ON, DO NOT

PROH BIT THE LEG SLATURE FROM DEFI NI NG THE

TERM PROPERTY AND ESTABLISHING A SPECIFIC

STATUTORY SCHEME FOR THE TIMNG OF THE

VALUATI ON AND ASSESSMENT OF REAL PROPERTY FOR

AD VALOREM TAXATI ON PURPCSES.

| nt r oducti on

The Legi sl ature, in proposing, and the people of the State of
Florida, in adopting, the 1968 revisions to article VII, sections
2 and 4, of the Florida Constitution, did not intend to repeal or
overturn the then existing substantial conpletion doctrine in
section 192.042(1), Florida Statutes. The Third District Court of
Appeal , En Banc, has decided differently and has substituted its
notion of what the policy should be of this state for the policy

established by the Legislature. Lawence Fuchs, etc., et al. v.

Joel W Robbins,etc.(Fuchs 11), 24 Fla. L. Wekly D1529 (Fla. 3d

DCA June 30, 1999) (On Rehearing En Banc).
The original unaninmous panel decision was correct. After
stating the obvious, that all inprovenents to property covered by

section 192.042(1), Florida Statutes which are not substantially



conpl ete by January 1%t are not taxed for that particular year, the
t hree-judge panel found "that section 192.042 does not create an
additional exenption in violation of Article VII, section 4.
Rather, it nmerely relates to the timng of the valuation and
assessnent of inconplete inprovenents to real property" consistent

with this Court's pronouncenent in Culbertson v. Seacoast Towers

East, Inc., 212 So. 2d 646, 647 (Fla. 1968). Lawence Fuchs, etc,

et al. v. Joel W Robbins, etc.(Fuchs 1), 23 Fla. L. Wekly D2529,

2530 (Fla. 3d DCA Nov. 18, 1998), withdrawn, 24 Fla. L. Wekly
D1529 (Fla. 3d DCA June 30, 1999). The panel also correctly noted
"that it is the Legislature, acting through statutes that it
passes, that has the recognized authority to determ ne the date
upon whi ch val uati on and assessnent of property shall take pl ace,
to wit: January 1%t of each cal endar year. See Fla. Stat. 8§ 192.042
(1997)." 1d. These are appropriate conclusions given a reasonable
application of well-worn principles of constitutional |aw

The renmedy for those who believe that section 192.042(1) is
not reasonable, or is otherwise unfair, lies with the people of
this state through their legislative branch of our state

government. See D. R L., Inc. v. Murphy, 508 So. 2d 413, 416 (Fl a.

5th DCA 1987), rev. den., 518 So. 2d 1277 (Fla. 1987). This was the

preci se renedy suggested by this Court in Collier County v. State,

733 So. 2d 1012, 1019 (Fla. 1999). Referring directly to section

192.042(1), this Court noted:



If there is a windfall created by the current
statutory scheme, as the County clains, the
County's redress lies with t he
Legislature....To achieve the relief sought,
the counties nust persuade the Legislature to
provide the cure, not the courts...

It is not reasonable to assune that during the fall of 1968,
a property owner and voter, building a honme or other inprovenent
whi ch was not substantially conplete and not expected to be by
January 1%t of the follow ng year, voted to have the real property
and any inprovenents thereon subject to ad valorem taxation
regardl ess of the state of conpletion.

This Brief is in tw parts. The first deals with a di scussion
of basic principles of constitutional |law and the second part
applies these principles to this case in the context of the history
of section 192.042(1).

l.

Basic Principles of Constitutional Law

"The right to propose anendnents to or revisions of the

Florida Constitution is conferred upon the legislature by the

constitution," article Xl, section 1, Florida Constitution. 10 Fl a.

Jur. 2d Constitutional Law 8 5 (1997). "The courts should not and

must not annul, as contrary to the constitution, a statute passed
by the legislature, unless it can be said of the statute that it
positively and certainly is opposed to the constitution. Thus, the

courts are without authority to declare a statute unconstitutional



unless it appears beyond all reasonable doubt that under any
rational view taken it 1is in positive conflict wth the

constitution. The repugnance between a statute and the constitution

must be clear, plain, inevitable, or substantial."” 1d. at 8§ 99.
Statutes are also presunptively valid and constitutional. [d. at §
87.

"Qur state constitution is a limtation upon power, and,
unl ess |l egislation duly passed be clearly contrary to sone express
or inplied prohibition contained therein, the courts have no

authority to pronounce it invalid." Taylor v. Dorsey, 155 Fl a. 305,

19 So. 2d 876, 881 (1944) (citation omtted).
"The touchstone for determ ning the i ntent of a constitutional
provi sion has al ways been the intent of the people at the tine the

docunent was adopted.” In Re Advisory pinion of the Governor,

Request of Novenber 19, 1976 (Constitution Revision Conm ssion),

343 So. 2d 17, 22 (Fla. 1977) (citations omtted). "The fundanent al
obj ect to be sought in construing a constitutional provisionis to
ascertain the intent of the framers and the provision nust be
construed or interpreted in such manner as to fulfil the intent of
the people, never to defeat it. Such a provision nust never be
construed in such a manner as to nmake it possible for the will of

the people to be frustrated or denied." Gay v. Bryant, 125 So. 2d

846, 852 (Fla. 1960).

As noted in Smathers v. Smith, 338 So. 2d 825, 826 (Fla

1976), quoting Gray v. Golden, 89 So. 2d 785, 790 (Fla. 1956),




Anot her thing we should keep in mnd is that
we are dealing with a constitutional denocracy
i n which sovereignty resides in the people. It
is their Constitution that we are construing.
They have a right to change, abrogate or
nmodify it in any manner they see fit so |ong
as they keep wthin the confines of the
Federal Constitution.

Id. at 826-27 (enphasis added).
The courts are charged with reviewng the constitutional
validity of statutes and to interpret them but not to make the

laws, as this is the constitutional prerogative of the Legi sl ature.

10 Fla. Jur. 2d Constitutional Law § 160 (1997). However, "[w] hile

the courts are authorized to determne the legality of a statute in
appropriate proceedi ngs, considerations of policy, including the
necessity and wsdom of a statute, are determined by the
| egislature in enacting the statute. The reasonabl eness or w sdom
of an act, or the policy or notives pronpting it, are not subject
tojudicial control unless there is a contravention of sone portion
of the organic law, since such matters are solely for |egislative
consideration.”" |Id. at § 162.

Further, as noted by Appellant Fuchs in this case, see Initial
Brief of Appellant Lawence Fuchs at 14 n. 15, and concurred in by
FHBA, article VIlI, section 4, is not self-executing. Thus, "al
existing statutes which are consistent wth the anmended
Constitution wll remin in effect wuntil repealed by the
Legi slature. Inplied repeals of statutes by later constitutional

provisions is not favored and the courts require that in order to



produce a repeal by inplication the repugnancy between the statute
and the Constitution nust be obvi ous or necessary. Pursuant to this
rule, if by any fair course of reasoning a statute can be
har noni zed or reconciled wth the new constitutional provision,

then it is the duty of the courts to do so." In Re Advisory Qpi nion

to the Governor, 132 So. 2d 163, 169 (Fla. 1961) (citations

omtted).

"General principles governing the construction of statutes are
applicable to the <construction of Constitutions wth sone
nodi fications. A Constitution is the franework of the governnent.
It contains the general principles under which the governnent nust
function. Technical rules of construction therefore are not to be
applied so as to defeat the principles of governnent or the object
of its establishnment. The fundanental purpose in construing a
constitutional provision is to ascertain and give effect to the
intent of the framers and the people who adopted it. The object
sought to be acconplished, therefore, nust be kept constantly in

view. " Cty of Jacksonville v. Continental Can Co., Inc., 113 Fl a.

168, 151 So. 488, 489 (1933); see also Sullivan v. Cty of Tanpa,

101 Fla. 298, 134 So. 211, 216 (1931)("The court, therefore, should
constantly keep in m nd the object sought to be acconplished by its
adoption, and the evils, if any, sought to be prevented or
remedied.").

If there is no express inhibition in a constitutional

provision, "[a]lny restriction nust be inplied on the theory that



certain obligations being designated, others, by the sane token,
are proscribed. This reasoning would bring into play the oft quoted
maxi m ' Expressio unius est exclusio alterius,' which should be
sparingly used in construing the constitution, or, as was witten

in State v. Bryan, 50 Fla. 293, 39 So. 929, 956 [1905], 'should be

applied with great caution to the provisions of an organic |aw

relating to the | egislative departnment * * * '" Taylor v. Dorsey,

19 So. 2d at 881.
"The Legislature is presuned to be cognizant of the judicial
construction of a statute when contenpl ati ng maki ng changes in the

statute. . . ." Nicoll v. Baker, 668 So. 2d 989, 991 (Fla. 1996)

(quoting State ex rel. Quigley v. Quigley, 463 So. 2d 224, 226

(Fla. 1985)). See also 49 Fla. Jur. 2d Statutes § 166 (1984) ("It
follows that where a provision has received a definite judicia
construction, the subsequent reenactnent of that provision by the
| egi sl ature may be held to amobunt to |egislative approval of the
judicial construction.")

Finally, and returning to a famliar principle of law, "[i]n
construing provisions of the Florida Constitution, [this Court is]
obliged to ascertain and effectuate the intent of the franmers and
t he peopl e" and i s "gui ded by circunstances | eading to the adoption

of a provision." Gllant v. Stephens, 358 So. 2d 536, 539 (Fla.

1978) (citations omtted).
.

Factors Leading to the Adoption of the Revision to the Florida
Constitution in 1968.

9



Any discussion of intent of the Legislature in enacting
section 192.042(1), Florida Statutes, and its predecessor statutes,
what the Legislature neant in proposing the constitutional
revisions in 1968, and what the people intended in 1968 when they
voted on the revisions, nust beginwith a brief history of section
192.042(1), Florida Statutes and the political and econom c climate
existing in 1968.1

In 1961, the Legislature anended section 193.11, Florida
St at utes, and added subsection (4) as foll ows:

'193.11 Assessnment of real and persona
property; assessors to visits precincts. - (4)
Al | t axabl e | ands upon whi ch active
construction of inprovenents isS in progress
and upon which such inprovenents are not
substantially conpleted on the first day of
January of any year shall be assessed for such
year, as uni nproved | ands.' Provi ded, however,
t he provisions hereof shall not apply in cases
of alteration or inprovenent of existing
structures.

Ch. 61-240, 8 1, at 422-23, Laws of Fla. Conpare with Ch. 4322, §

15, at 16, Laws of Fla. (1895) (regarding the date for nmaking the
assessnent roll for taxable persons and their personal property and

real estate as of January 1st).

! Please see State ex rel. Dade County v. Dickinson, 230 So.
2d 130, 133-135 (Fla. 1969) for a discussion of the political
circunstances at the tine the 1968 revisions were submtted to
the people. See also Sullivan, 134 So. at 313-14, where this
Court accepted as a matter of comon know edge circunstances
exi sting during the boomyears between 1924 and 1926 when it
interpreted a constitutional anmendnment in |ight of extant
st at ut es.

10



On Novenber 2, 1961, the Attorney General was asked "the
meaning of the phrase 'upon which active construction of
i nprovenents is in progress and upon which such inprovenents are
not substantially conpleted,' as used in 8§ 193.11(4),F. S." Op.
Att'y. Gen. Fla. 61-177. Cf. Op.'s Att'y Gen. Fla. 93-46% & 72-36
di scussing variations on what may be considered "substantially
conpleted,” including a brief discussionin Qp. Att'y Gen. Fla. 93-
46 of the inpact of Hurricane Andrew. While addressing severa
scenarios, the Attorney Ceneral opined in part that the question
posed was "not subject to a positive and fixed definition, because
what may be a substantial conpletion of a building for one purpose
m ght not be a substantial conpletion for another purpose.”
However, and material here, the Attorney General referred to L.

Maxcy, Inc. v. Federal Land Bank, 111 Fla. 116, 150 So. 248 (1933)

in which this Court upheld section 193.20 which provided that
"'nonbearing fruit trees shall not be considered as addi ng val ue
to' the land upon which planted.” 1d. It was further stated: "It
doubtl ess was the view of the legislature when it adopted Ch. 61-
240, the sanme being 8193.11(4), F.S., that inprovenents [do not]

add to real value to land until they are substantially conpleted."

2 Section 192.042(1) is not limted to new property. "Were
an inprovenent to property has been determ ned to be
substantially conplete as of January 1%t and is then conpletely
destroyed later in that sane year, this office has determ ned
that the taxpayer is not entitled to any relief for taxes
assessed as of January 1%t of that year. However, on the
foll ow ng January 1%, if the property had not been repl aced,
there would be no inprovenent to tax." I|d.

11



Section 193.11(4), Florida Statutes (1961) should be read in
conjunction with the 1961 definition of real property, to wit:
192. 02 Real Property defined.—-For the purpose
of taxation 'real property' shall be construed
to include lands and all buildings, fixtures
and other inprovenents thereon. Wen used in
connection with taxation the terns 'land" and
'real estate' shall be construed as having the
sane neaning as real property above defi ned.
8192.02, Fla. Stat. (1961). The definition of real property has
remai ned virtually unchanged since 1895. Conpare Ch. 4322, §2, at
3, Laws of Fla. (1895) with 8192.001(12), Fla. Stat. (1997).
In 1963, section 193.11, Florida Statutes, is nentioned in the
Laws of Florida w thout any changes to subsection (4). Ch. 63-245,
8§ 1, at 556-57, Laws of Fla; Ch. 63-250, 8§ 3, at 601, Laws of Fla.

On May 21, 1965, this Court, in Lanier v. Overstreet, 175 So.

2d 521 (Fla. 1965), wupheld the constitutionality of section
193.11(3), Florida Statutes, under section 1, article I X of the
1885 Fl orida Constitution, as anended, and t he Fourteent h Arendnent
to the United States Constitution. This subsection was "a valid
| egislative classification designed to secure a'just valuation' of
agricultural lands."” |d. at 525. There is passing nention of
section 193.11(4): "The character of a particul ar parcel —whet her as
i nproved or uninproved |and, see Sec. 193.11(4), Fla. Stat.,
F.S. A, or as honestead property, see Section 192.141, Fla. Stat.,
F.S. A —-is determ ned as of January 15t and continues throughout the

tax year regardless of any change in its character during that

12



year." |d. at 523-24.3

Wiile getting ahead of the chronology a bit, in 1969, and
after the voters approved the revisions to the Florida
Constitution, the Legislature reorganized and renunbered certain
sections of the Florida Statutes relating to ad val orem taxation
and, in part, renunbered section 193.11 to section 193.071. Ch. 69-
55, 8§ 2, at 240-41, Laws of Fla. "The purpose of this revisor's
bill [was] to rearrange and reorganize the several sections
presently appearing in chapters 192, 193, 194, 195, 196 and 200 in
accordance with the chapter and part designation set out in section
1 of this bill. There have been no substantive changes by way of
om ssions, additions or rewdrdings to any section....Therefore, the
substantive inpact of every section is conpletely unchanged." Ch.

69-55, 8 4, at 257, Laws of Fla. Thus, the Legislature retained the

3 In 1970, chapter 192 was anended by addi ng section 192.042
(1)-(4). Ch. 70-243, 8 4, at 713-14, Laws of Fla. Subsection (1)
stated: "192.042 Date of Assessnent - Al property shall be
assessed according to its just value as follows: (1) Real
Property. On January 1, of each year. |nprovenents or portions
not substantially conpleted on January 1, shall have no val ue
pl aced thereon. 'Substantially conpleted shall nmean that the
i nprovenent or sone self-sufficient unit wwthin it can be used
for the purpose for which it was constructed." |d. at 714. The
Committee Comment recites: "This section sets the effective date
of taxation for all forns of property and includes el enents of
sections 193.034, 193.511, and relates to the |ien date on real
property established in 192.021." Id. at 714 (enphasis added). A
definition of "substantially conpleted" is provided and the prior
assessnent "as uni nproved | ands" was changed and "no val ue pl aced
thereon"” inserted. See Manufacturers National Corp. v. A H
Brake, 287 So. 2d 129, 131-32 (Fla. 3d DCA 1973), cert. denied,
294 So. 2d 91 (Fla. 1974) (discussing the changes). O her changes
not material here were nade in 1980 and 1981. Ch. 80-272, § 57,
Laws of Fla.; Ch. 81-308, 8 9, Laws of Fla.
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substantial conpletion concept, unaltered by the 1968 revisions to
article VII.

On June 26, 1968, this Court, in Culbertson, 212 So. 2d 646

uphel d the constitutionality of section 193.11(4), Florida Statutes
and stated in part:

The statute [section 193.11(4), Florida
St at ut es] constitutes only a tenporary
post ponenent of valuation and assessnent of
i nconplete inprovenents on real property
provi ded the prescribed conditions are nmet on
t he annual assessnent date.

Id. at 647. (citations omtted).

The date of this Court's decision in Culbertson is critical,

for the Legislature nmet in Special Session on June 24- July 3,
1968, and adopted three Joint Resolutions, which together
constituted a proposed revision* of the Florida Constitution of
1885, as anended. The articles proposed in House Joint Resol ution
1-2X constituted the entire revised constitution except for

articles V, VI, and VIII.>

4 "When the Constitution uses the word 'anendnent' it has
reference to an article or articles, while the word 'revision
relates to the whole instrunent.”" Rivera-Cruz v. Gay, 104 So
2d 501, 505 (Fla. 1958) (Terrell, C J., concurring specially).
See also Adans v. GQunter, 238 So. 2d 824, 829 (Fla. 1970).

> The Legislature al so adopted Senate Joint Resolution 4-2X
whi ch proposed a new article VI, relating to suffrage and
el ections and Senate Joint Resolution 5-2X which proposed a new
article VIIl, relating to |local governnment. The revisions were
ratified by the voters On Novenber 5, 1968. Each Joint Resol ution
stood on its own, so that in the event of the acceptance of, for
exanpl e, any two Joint Resolutions and the rejection of the
third, the existing article enbraced by the third carried ahead
so that a conplete Constitution still would result. See Vol une 3,
Florida Statutes, (1969), Constitution of the State of Florida as
revised in 1968 and subsequently anended, at page 1
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A side-by-side conparison of fornmer article IX section 1,
Florida Constitution (1885), as anended, wth the 1968 changes
appearing in article VII, sections 2 and 4, Florida Constitution

(1968), is instructive.
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1968 Proposed Revisions to
article VII, sections 2 and 4.

1885 Constitution, as amended,
article I X, sections 1 and
14A.

Section 2. TAXES- RATE. -- Al

ad val orem taxation shall be
at a uniformrate within each
taxing unit, except the taxes

Section 1. UN FORM AND EQUAL
RATE OF TAXATI ON; SPECI AL
RATES. - - The Legi sl ature shal
provi de for a uniform and

on i ntangi bl e personal equal rate of taxation, except
property may be at different that it may provide for
rates but.... special rate
or rates on intangible
property....
Section 4. TAXATI O\ Section 1. UN FORM AND EQUAL

ASSESSMENTS. - - By general |aw
regul ati ons shall be
prescri bed which shal

a just valuation of all
property for ad val orem
taxation, provided:

secure

RATE OF TAXATI ON; SPECI AL
RATES. - - The Legislature

shal | provide for a uniform
and equal rate of taxation,
and shall prescribe such

regul ati ons as shal
just valuation of al
property, both real and
personal , excepting such
property as may be exenpted by
| aw for nunicipal, education,
literary, scientific,
religious or charitable

pur poses.

secure a

(a) Agricultural land or |and
used exclusively for non-
commerci al recreationa

pur poses may be classified by
general |aw and assessed
solely on the basis of
character or use.

NO COVPARABLE SUBSECTI ON
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(b) Pursuant to general |aw Section 14A. EXEMPTI ON; STOCK

t angi bl e personal property I N TRADE. - - Goods, wares,

held for sale as stock in commodi ties and nerchandi se,
trade and commonly known as stock in
livestock may be val ued for trade or inventory and
taxation at a specified i vestock, may be exenpted in
percentage of its val ue. part fromad val oremtaxation

as personal or tangible
property as the |egislature
may prescribe by general |aw
of wuni form operation

t hroughout the state.

The first sentence of article VII, section 4, calling for
"just valuation" is very simlar to fornmer section 1 of article I X
Subsection 4(a) dealing with agricultural |ands or |ands used
exclusively for non-commercial recreational purposes had no
conpar abl e subsectionin forner article I X. Subsection 4(b) dealing
with stock in trade and livestock had a conparable provision in
former section 14A (adopted in 1966) of article I X which provided
for a partial exenption for stock in trade and |ivestock. See Art.
| X, 814A, Fla. Const. (1966).

These changes were discussed in an analysis of the proposed
revisions perforned by the Legislature Reference Bureau to wt:

T ——_—
TAXES- RATES
Section 2. Continues the state taxation
of intangible property, at rates of not nore
than 2 mlls, as the sole exception to the
uniformrate of ad valoremtaxation; omts the

reference to 'payable at the time such
nortgage....is presented for recordation.'

kkhkkkkkk*k*%x

TAXATI ON- ASSESSMVENTS

Section 4. 'By general law regulations
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shal | be prescribed which shall secure a just
valuation of all property for ad valorem
taxation,' is transferred from Sec. 1, Art.

| X. Also, transfers fromSec. 14-A the partia

exenption of 'stock in trade,' and anends it
to 'a specified percentage of its value.' Adds
t he classification of | and hel d for
agricultural and recreational purposes, to be
assessed on basis of use.

kkkkkkkh*k*%x

"Draft of Proposed 1968 Constitution submtted by the Legislature
to the voters for ratification at the General Election of Novenber
5, 1968," Legislative Reference Bureau, at 13, July 20, 1968. See
Di ckinson, 230 So. 2d at 135, referring to another portion of the
Bureau' s anal ysi s.

In an Cctober, 1968, Florida Bar Journal article entitled, "A
People's Constitution WIIl be Ofered to the Voters," 42 Fla. Bar
J. 1038 (1968), the author opined in part:

Taxes Held in Check and Rights Protected

The new Article VII dealing with finance
and taxation continues the prohibition agai nst
a state inconme tax and an i nheritance tax. The
exenpti on of househol d goods is increased from
$500 to $1,000 to the head of a fanily. The
$5, 000 honestead exenption is continued and
the legislature may i ncrease this for disabled
persons and persons over 65 to $10,000. The
state intangible tax limtation of 2 mlls is
continued. Ad val orem taxes shall not exceed
10 mlls for all county purposes, 10 mlls for
all nmunicipal purposes and 10 mlls for all
school purposes.

The basic rights of the individual are
saf eguar ded. Rel i gi ous and raci al
discrimnation are now expressly forbidden.
The new docunent confornms with rights outlined
in the United States Constitution.

Id. at 1040. This article was referred to by this Court in
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Di cki nson, 230 So. 2d 134-35.°

Then too, Dauer, Donovan and Kammerer offered commentary
regarding the then proposed Constitutional revisions in "Should
Fl ori da Adopt the Proposed 1968 Constitution? An Anal ysis," Studies
in Public Adm nistration No. 31, U of Fla. Public Adm nistration
Clearing Service (1968). This analysis is also referred to in
D ckinson, 230 So. 2d at 134. The authors recount the attenpts at
revision in 1965 until the 1968 special session and were not
enanored with the 1968 proposals. Id. at 1. After noting that there
were "glaring omssions," and "a few restrictions which would so
restrict | ocal governnment as to nmake its adequacy questionable in
this state in the next few years,"” they said that "the proposed

constitutional draft adds very little really new provisions or

powers."” |d. at 4. They also discussed each proposed revision
including revisions to article VII, id. at 14-33, and nmateria
here, article VII, section 4 (a)& (b), to wt:

The first sentence in this section is
taken over from Article I X, Section | of the
present constitution. Over the years the
| egi sl ature has set up several criteria to be
used in determning just value. The decision
of the Florida Suprenme Court in Shuler vs.
Walter [Walter v. Schuler, 176 So. 2d 81 (Fl a.
1965)] in 1965 upholding the |ower court's
deci si on requiring assessnent of al
properties at full value and defining just

6 This Court nentioned that "in the 1966 general el ections
the subject of tax relief was widely touted as the primary task
facing the new post-election |egislature, and many a candi date
enbraced the cause.” 1d. at 132. Also noted was the "seething
resentment by taxpayers and nounting resistance to property
taxati on excesses not only in Florida, but throughout the nation
as well....This situation has been further exacerbated by the
full inpact of full valuation.” Id.(citation omtted).
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val ue, cash value and full val ue as synonynous
went far toward neeting the problem However,
over a decade ago the | egislature deci ded that
agricultural |and should be taxed on the basis
of its value in such use, regardless of its
other potential. This requirenent that such
| ands be assessed on the basis of their actual
or nomnal wuse, rather than market val ue,
seened to be contrary to the uniformty cl ause
of the constitution, but this |egislation was
upheld by the Florida Suprene Court. In the
proposed constitution this legislation is
given firmer constitutional basis and the
privilege of classification is extended to
non-commerci al recreational |ands as well. Not
only has political controversy ensued over
attenpts by owners of land in the mdst of
si zeable cities that were being held for
specul ation or at |east | ater urban invest nent
pur poses to obtain | ower so-called green belt
agricultural assessnents of their property;
but this | oophole is now being wi dened. There
is potential abuse of this provisionin giving
| ow effective rates of taxation to |ands held
in use for so-called agriculture and for
' nonconmmer ci al recreational pur poses'’ but
destined to rise in value wth urban
popul ati on growt h and expansi on. Nonconmer ci al
recreational purposes are hard to define.
Witing the provision into the constitution
will certainly not nake it easier to correct
such abuses.

More recently the present constitution
was anmended to permt the |l egislature to order
the assessment of nerchant's inventory or
stock in trade at a fraction of full value.
This provision is incorporated in Section 4
(b). This pieceneal classification inresponse
to pressure from groups of property owners,
while other properties are assessed at full
cash value, certainly raises questions of
equity. Freezing these specific categories in
the constitution while maintaining a facade of
uniformty for other properties is even nore
open to question.

Id. at 19-20.
The "just val uation" provision of the Florida Constitution was

not revised in any manner that could reasonably have been intended
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by the drafters or interpreted by the public to be an invalidation
of the substantial conpletion statute. In light of this Court's

decision in Cul bertson, there was no need for the Legislature to

carve out a new exenption as the Legislature did in 1968 for
agricultural land or |and used exclusively for non-comerci al
recreational purposes. (The concept of partially exenpting stock in
trade and |ivestock had previously been adopted in 1966.)

FHBA di sagrees wth the En Banc's pronouncenent that "article
VII, section 4, is a substantial reworking of the ad valorem

mandate. " Fuchs 11, 24 Fla. L. Wekly at D1531. The Court di sagreed

with Judge Gickstein's analysis in Mrkham v. Yankee dipper

Hotel, Inc., 427 So. 2d 383, 384 n.3 (Fla. 4'" DCA 1983), rev.

deni ed, 434 So. 2d 888 (Fla. 1983), that the "constitutional change
in 1968 is insignificant." Id. at D1533 n. 20. G ven a side by side
conpari son and t he apparent purpose for addi ng subsections 4(a) and
(b), the changes were indeed insignificant and had and have no
bearing on the constitutionality of section 192.042(1).

The En Banc panel's analysis of this Court's decision in

Interlachen Lakes Estates, Inc. v. Snyder, 304 So. 2d 433 (Fla.

1973) is flawed. In fact, Interlachen did not overrul e Cul bertson.

The result was correct in Interl achen because "the statute at i ssue

in Interlachen [section 195.062(1)]7 did not permt a 'just

" Section 195.062(1) provided: ' . . . [The tax assessor's
manual of instructions] shall provide that platted | ands unsold
as lots shall be valued for tax assessnent purposes on the sane
basis as any unpl atted acreage of simlar character until 60 per
cent of such lands included in one plat shall have been sold as
individual lots.' Interlachen, 304 So. 2d at 434.
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valuation' of all property.” Fuchs I, 23 Fla. L. Wekly D2529.
"...[Slection 195.062(1) taxed simlar property differently,
depending on who owned it; to wt, if the lot had been sold the
| and was taxed, if it had not been sold the |land was not taxed.
Here, all property not substantially conplete by January 1%t is not
taxed for that particular year." 1d. at D2529-30.

The Legislature, in adopting the revisions which appear in
article VIl, sections 4(a) and (b), (livestock and stock in trade
were previously partially exenpted by an anendnent in 1966),
intended to carve out privileged classes whose property would be
val ued nore favorably than property owners in general. See Dauer
Donovan and Kammerer, supra at 19-20. These exenptions were
necessary because they do precisely what this Court has held the
"just valuation"” clause prohibits.

Therefore, Interlachen was correctly decided, but its hol ding

is not applicable or controlling here. The Legi sl ature, in adopting
section 192.042(1) (formerly sections 193.071(4) and 193.11(4)),
has not carved out a special classification of property so as to
violate the just valuation clause. Thus, an express constitutional
exenption in 1968% was not necessary. The substantial conpletion
statute treats all property owners uniformy. Consequently, section

192.042(1) neets the just valuation requirenents as recogni zed by

8 Further, there is no need to resort to the nmaxi m of
"expressio unius..." in order to define the intent of the franers
of the Constitutional revisions and the people in 1968. This
maxi m of statutory construction should be used sparingly in
construing the Constitution and not here. See Taylor, 19 So. 2d
at 881.

22



this Court in Culbertson and its progeny.

In contrast to the statute at issue in Interlachen, section

192.042(1) does not <create a classification which requires
different taxes to be inposed on identical property. Rather, it
requires that all inprovenents be substantially conplete for the
pur pose for which they are built before being assessed and given a
val ue. Thus, the Legi sl ature established just valuation criteriato
be applied to all property equally and this is just what the
Florida Constitution authorizes the Legislature to do.

Recently, and consistent with Culbertson, this Court in

Collier County, 733 So. 2d 1012 reiterated:

The constitution requires the Legislature
to enact the general Ilaw regarding the
collection of ad valorem taxes, and the
Legislature has established a specific
statutory schene for the timng of the
val uation and assessnent. Section 192.042(1)
makes clear that partial year assessnents® are
not authorized for inprovenents to real
property substantially conpl eted after January
1, which 'shall have no val ue pl aced t hereon.'
There is no anbiguity in the statute. It

® As an aside, the Florida Tax & Budget Reform Conmi ssion
met during its 1990-1992 session. It appears that on Cctober 22,
1991, the Joint Conmttee on Governnental Services/Procedures and
Structure considered Proposal No. GS/PS 278 regarding Parti al
Year Assessnents. See Fla. State Archives, Dept. of State, Series
1470, Carton 7, Cct. 22, 1991, Committee Action Form and
Fi ndi ngs. This proposal was presented to the Comm ssion to anend
article VIl, section 2, as follows: "All ad val oremtaxation of
real and tangible personal property shall be at a uniformrate
wi thin each taxing unit, except that real property may be
assessed on the basis of a partial year fromthe actual date of
substantial conpletion thereof regardless of whether tangible
personal property is so assessed...." Id. at Findings (additions
underlined). The proposal included a recomendation that the
Legi sl ature inplenent the changes. 1d. These proposals were not
adopt ed by the Comm ssion during its Novenber 6, 1991, neeting.
See February 28, 1992, mnutes of the Comm ssion neeting at 4-5.
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appears that any benefit to taxpayers was

specifically contenplated by the |egislative

schene.
Id. at 1019 (italics in original). In 1961, as anended, the
Legislature did what the 1885 Constitution and 1968 revisions
required: it established a specific statutory schene for the timng

of the valuation and assessnent and there is no anbiguity in the

statute. This Court in Collier County, as it had previously done in

Cul bertson, reaffirmed this policy choice and should take confort
with this decision.

In summary, the Legislature, in submtting the proposed
revisions to the Florida Constitution in 1968, including but not
limted to article VI, and the people in adopting them mnust have
had notice and know edge of several factors. Both had know edge
that the substantial conpletion statute, section 192.042(1),
Florida Statutes, fornerly sections 193.071(4) and 193.11(4), had
been in effect and applied to property owners for approxi mately
seven years prior to the consideration of and adoption of the
proposed constitutional revisions. The statute had been interpreted
by the Attorney General in 1961. January 1% has been the nmagi c date
for assessnents since 1895 and the definition of real property has
remai ned substantially the sane over the years. In fact, the people
wanted tax relief. This Court, while the Legi sl ature was i n Speci al
Session considering the proposed revisions to the Florida

Constitution and specifically article VII, decided Culbertson,

concluding that section 193.11(4) did not carve out a privileged

class of property owners whose property would be valued nore
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favorably than property owners in general. And, inportantly, there
is no contention nmade here or below that this statute was invalid
at the tinme of its adoption in 1961 before its constitutionality

was upheld by this Court in Culbertson. See also, Hausman v.

Bayrock Inv., Co., 530 So. 2d 938 (Fla. 5'" DCA 1988); Markham v.

Yankee Cipper Hotel, Inc., 427 So. 2d 383 (Fla. 4'" DCA 1983), rev.

deni ed, 434 So. 2d 888 (Fla. 1983); Sherwood Park, Ltd., Inc. v.

Meeks, 234 So. 2d 702 (Fla. 4" DCA 1970), aff'd sub nom, Markham

v. Sherwood Park, Ltd., 244 So. 2d 129 (Fla. 1971).

Thus, the Legislature and the public have been aware of the
substantial conpletion statute for over 38 years and have
understood this provision to be constitutional for over 21 years
and have understood its application. See, e.qg., Op. Att'y Gen. Fla.
93-46 and cases cited therein.

Finally, section 192.042(1), Florida Statutes, is presuned to
be constitutional and is constitutional. In 1968, the Legi sl ature,
the franers of the revisions to article VII, sections 2 and 4, did
not intend to repeal section 192.042(1), nor did the Legislature,

at any time since 1968, seek to overrule Culbertson,

notw t hstanding the opportunity to do so. The En Banc deci sion
should be reversed because it overlooked the history of the
substantial conpletion statute and thus the | ong-standi ng i ntent of
the Legislature and the people of this state. In so doing, the
Court substituted its policy choice for that of the Legislature.

CONCLUSI ON

Based upon the foregoing, FHBA requests this Court to uphold
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the constitutionality of section 192.042(1), Florida Statutes.
Respectfully submtted this  day of QOctober, 1999.
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