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| nt roducti on

This brief is submtted on behalf of Am cus Curiae Quest
Comruni cations Corporation (“Qmest”). Qmest is a communi cations
conpany, whose facilities consist of nearly 19,000 mles of high
capacity fiber optic cable that currently connects 150 Anerican
cities, and is engaged in devel oping the “backbone” for the next
generation Internet. Sone 1,390 route mles of Qnest’s fiber
optic cable are | ocated throughout Florida. Qmest provides
advanced I nternet comuni cations as well as nore traditional
t el ecomuni cations services. Its custonmers are residential
consuners and busi nesses.

Section 192.042(2), Florida Statutes provides a treatnment
for inconplete tangi ble personal property (construction work in
progress, or “CWP’) which is anal ogous to the treatnent of
inconplete realty inprovenents in section 192.042(1), that is, no
value is to be assigned to such property until it is
substantially conpleted. As of January 1, 1999, Qwmest owned
construction work in progress located in Florida, and several
property apprai sers assessed it for taxation despite section
192.042(2). Qnest also anticipates a continuing presence of CWP
inthis State. If the theoretical basis upon which the District
Court held subsection (1) of the statute unconstitutional is
applied also to subsection (2), Qmest’s costs wll increase

significantly, reducing the resources it has available to provide



service and to stay conpetitive. Qvest is therefore vitally
interested in the issues before this Court.

The statutes at issue in this action have not changed
materially since the case was filed. Citations are to the 1999

Fl ori da Statutes unl ess ot herw se indicat ed.



Statenent of the Case and the Facts
Qnest adopts the Statenents of the Case and the Facts of the

Appel | ant s.



Summary of Argunent

The property appraiser is a county officer whose duties are
prescribed by law. Art. Il, 85(c), Fla. Const. In addition
Article VI1, Section 1(a), Florida Constitution provides that “No
tax shall be levied except in pursuance of |aw.” The property
apprai ser cannot disregard a statute prescribing his duties
w thout violating Article Il, Section 5(c), and he cannot assess
property which the Legislature has forbidden himto assess
w thout violating Article VII, Section 1(a). H's responsibility
is the tinely preparation of the tax rolls, not the adjudication
of statutes.

Section 192.042(1), which instructs agai nst taxation of
partially conpletely inprovenents, is constitutional. Such
property cannot be taxed in the absence of statutory authority,
Article VI1, Section 1(a). This Court’s prior precedents do not
deny the Legislature a voice in the adm nistration of ad val orem
taxes, and Article VII, Section 4 is an affirmative direction to
the Legislature to prescribe regulations on the subject of val ue.
Section 192.042(1) reflects the legislative determ nation that a
reginme for the assessnent of partially conpleted i nprovenents is
not practical. The Court should not substitute its judgnent for

t hat determ nation



The Property Appr;iser Lacks Standi ng
to Disregard and then Contest the Constitutionality
of a Statute Prescribing his Duties

Qnest concurs with the standing analysis set forth in the
brief of am cus curiae Florida Power & Light Conpany, with the
addi tional coments set forth bel ow

As a prelimnary matter, there is a need for the Court’s
guidance in this area. Property appraisers throughout the State
are now refusing to apply statutes governing their duties on
constitutional grounds, and arguing that they have standing
because of the “defensive” and “public funds” exceptions to the
general rule that public officers |ack standing to chall enge such
statutes. The contentions, as reflected in the concurring
deci sion below, result in the exceptions essentially swall ow ng
the rule.

The property appraiser is a county officer. Art. VIII, 8§
1(d), Fla. Const. Therefore, Article Il, Section 5(c), Florida

Constitution is rel evant here:

The powers, duties, conpensation, and nmethod of paynent
of state and county officers shall be fixed by | aw.

(Enphasi s added). The word “law’ as used in the Constitution
means a statute adopted by both Houses of the Legislature.
Advi sory Opinion to the Governor, 156 Fla. 48, 22 So.2d 398
(Fla. 1945). The Constitution contains no exception or

qualification fromArticle Il, Section 5(c) for laws the property



apprai ser deens to be unconstitutional, and makes no nention of
standing to chall enge them None of the property appraiser’s
duties are prescribed in the Constitution. The franmers of the
Constitution and the people of Florida have not conferred upon
the property appraiser the option to disregard a statutorily
prescribed duty because he believes it violates a constitutional
provi si on.
Anot her inportant provision is Article VI, Section 1(a),

Fl orida Constitution, which commands: “No tax shall be |evied
except in pursuance of law. ” This | anguage has been a feature of
Florida's organic charter since 1868.! It neans there nust be an
affirmative grant of legislative authority for all taxation. As
this Court observed in State ex. rel. Seaboard Airline Railway
Co. v. Gay, 160 Fla. 445, 35 So.2d 403, 430 (1948):

[ T]he obligation of a citizen to pay taxes being

purely of statutory creation, taxes can be

lawfully | evied, assessed, and collected only in

t he express nethod pointed out by statute.
See al so Hausman v. VTSI, Inc., 482 So.2d 428, 430 (Fla. 5'" DCA
1985) review denied, 492 So. 2d 1331(Fla. 1986) (“An assessnent
not authorized by statute is void”). |In the present case, the

Legi sl ature has specifically provided that partially conpleted

i nprovenents are not to be taxed. By disregarding the statute and

See, Article XIl, Section 3, Florida Constitution (1868);
Article I X, Section 3, Florida Constitution (1885).
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assessi ng them anyway, the property apprai ser has viol ated
Article VI1, Section 1(a) as well as Article Il, Section 5(c).

It is not for the local taxing authorities to deci de whether
the system prescribed by the |legislature is unfair, or to
conplain in a judicial forum about |ost revenue or shifted tax
burdens, or to spend public funds attacking statutes prescribing
their duties. Such is sinply not their role or function under
Florida s system of governnent. That they are “constitutional
officers” is beside the point. So are the nenbers of the
Legi sl ature, who take the sane oath as the property appraisers,
but who, unlike the property appraisers, have the constitutional
authority to pass laws. It is illogical for these |local officers,
who have no duties except those provided by law, to maintain that
they are at liberty to disregard or challenge those laws at wll.
Whien they do so, they violate not only the statute in question,
but two constitutional provisions.

Thi s does not nmean that every statute affecting the property
appraiser’s duties wll always be constitutional; it neans that
he must conply with the statutes irrespective of his own
constitutional views. It neans that the presunption in favor of
the constitutionality of legislative acts is not nmerely an
abstraction, but a rule which governs the conduct of the property

appraiser in preparing the tax roll. In short, it neans the



peopl e of Florida have not ordai ned the property appraisers as
the guardians of their constitutional interests.

Nor has the Legislature done so. There is no statute
authorizing or directing the property apprai ser to pass judgnent
on or challenge the constitutionality of duly enacted statutes.
To the contrary, the statutory provision authorizing himto
contest a Val ue Adjustnent Board decision on constitutional
grounds specifically provides that it does not authorize him*®“to
institute suit to challenge ... any duly enacted | egi sl ative act
of this state.” § 194.036(1)(a), Fla. Stat. There is thus no
basis for concluding that either the Constitution or the statutes
confer standing on the property appraiser to disregard or
chal I enge | egi sl ative acts.

These consi derations specific to county officers and
taxation issues buttress the standing analysis offered by Florida
Power & Light Conpany. A property appraiser’s refusal to conply
with a statute on the ground that it is unconstitutional is
effectively an adjudication, as if he were a nenber of the
judiciary. That the taxpayer can seek review of the property
apprai ser’s adjudi cati on does not change its character. In such a
regi me, the burden of overturning the property appraiser’s
adj udi cati on and defending the statute falls on the taxpayer.
Article VI1, Section 1(a), Florida Constitution nmakes this

especially anomal ous, in that the taxpayer would be required to



defend the constitutionality of the absence of |egislative
authority to tax. These strange results will not obtain if the
Court makes clear that the property appraiser is required to
presune the constitutionality of the |laws prescribing his duties.

Qnest concludes this portion of its brief with the foll ow ng
observati ons:

Not wi t hst andi ng the assunption of the property appraiser
bel ow, there is no inperative to confer standing on himto ensure
that the statute can be challenged. This is not his function. One
does not find the Departnment of Revenue, which is headed by the
Governor and Cabinet (constitutional officers), and which
adm ni sters many taxes, challenging the constitutionality of
statutes prescribing its duties. Wiether another |itigant has
standing to chall enge section 192.042(1) can be determned in a
proper case, when that litigant is before the Court.

The property appraiser’s effort to establish standing by
characterizing his action as “defensive” is sophistry. The
property apprai ser provoked the constitutional dispute by
di sobeying and then attacking a | aw prescribing his duties.
Turner v. Hillsborough County Aviation Authority, 24 Fla. L
Weekly D2034 (Fla. 2d DCA 1999) anal yzed the issue correctly.

The adm ni stration of section 192.042(1) does not involve
the property appraiser in either the disbursenent or collection

of public funds, and the concurring opinion of Judge Sorondo is



incorrect in suggesting the contrary. The property appraiser’s
job is to prepare the tax roll in accordance with the statutes,
i ncludi ng section 192.042(1). The Tax Collector collects the
taxes. The only relevant “di sbursenent” is the public expense of
the property appraiser’s constitutional litigation.

Wth 67 county property appraisers in Florida, the prospect
of each of them having the independent right to disregard and
contest the statute of his choosing is sobering. Nothing in this
Court’s precedents requires or permts such a result. The Court
shoul d confirmthat the property appraiser |acked standing to
chal | enge section 192.042(1), and reverse the decision bel ow
This will obviate the necessity to consider the constitutionality

of section 192.042(1).

.
Section 192.042(1) is Constitutional

The issue is essentially whether, as a result of Interlachen
Lakes Estates, Inc. v. Snyder, 304 So. 2d 993 (Fla. 1973) and its
progeny, the Legislature is conpletely without a voice on the
subj ect of value in general, or on the treatnment of partially
conpleted realty inprovenents in particular. If so, it would be
an odd result, given that Article VII, Section 4, Florida
Constitution is an affirmative direction to the Legislature to

prescribe regul ations on the subject of val ue.
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Also inplicated is Article VIl, Section 1(a), Florida
Constitution, which provides “No tax shall be |evied except in
pursuance of |aw,” and which the 1968 Constitution elevated to
the first sentence in the finance and taxation article. Quest
submts that this provision cannot be ignored in the analysis. It
reinforces the point made by other amci that Article VI,
Section 4 is not self-executing. Further, it |eaves the property
appraiser with a |logical conundrum there is no statutory
authority to tax partially conpleted inprovenents, and they
cannot constitutionally be taxed w thout such authority. To hold
that they are taxable, when the Legislature has said they are
not, cannot be reconciled with Article VI, Section 1(a).

However, the literal text of Interlachen also creates a
conundrum for it is now the springboard for constitutional
[itigation brought by property appraisers throughout the state.
The problemis not with the general principle that fair market
value is the constitutional standard in Florida; it is with the
i dea that as of January 1 of each year this standard nust apply
inall circunstances, no matter how extreme or inpractical. The
syllogismis sinple: just valuation neans fair market val ue,
Walter v. Schuler, 176 So. 2d 81 (Fla. 1965), and Article VI,
Section 4 refers to the just valuation of all property.
Therefore, the argunent proceeds, any other treatnent is a

prohi bited “classification.”

11



Thi s approach, which is by nature purely academc, 1is
suitable to prevent discrimnation on the basis of ownership, as
in Interlachen, or to expose the flaws in a nechani smfor
establishing value, as in ITT Community Devel opnent Corp. v.

Seay, 347 So. 2d 1024 (Fla. 1977), or to assure that the ful
“bundl e of rights” in |eased property is valued, as in Val encia
Center, Inc. v. Bystrom 543 So. 2d 214 (Fla. 1989). However,
there is a practical dinension to the ad valoremtax system

whi ch shoul d be considered in deciding issues such as the
constitutionality of section 192.042(1).

| f the property appraiser were required to determ ne the
“fair market value” of every partially conpleted inprovenent each
year, the process would involve two essential steps. First, he
woul d be required to ascertain the precise stage of conpletion of
every project under construction as of January 1. This is
necessary because a project closer to conpletion would
theoretically coomand nore in a sale. How he proposes to do this
is not explained. He perforns no conparable function currently.
As am cus The St. Joe Conpany points out, he nust al so decide, in
a fashion which is consistent fromone site to the next, which
itens at the site have becone “inprovenents” and whi ch have not.
It is not sufficient that he do this over the several nonths
after January 1, as occurs with conpleted i nprovenents whose

condition changes very little in that tinme period. A construction

12



project is dynamc, so the property appraiser’s staff nmust spend
New Year’s Day visiting all the sites in the County.

The second step is determning the fair market value for al
these partially conpleted i nprovenents as of January 1. Perhaps,
in sone rarified circunstances, the property appraiser will find
that there has been an armis length sale of a conparable property
at the sane stage of conpletion. It is nore likely that he wll
be unabl e to use the conparabl e sal es approach. He will al so have
no basis for hypothesizing incone (assum ng the property is
i ntended for inconme production). This | eaves the cost approach,
the results of which will not be susceptible to validation by
anot her approach. What will he use? The actual costs incurred at
each project? The construction draws? WIlI| costs that are not yet
reflected in the inprovenents be included? How woul d t hey be
excl uded? WII| every owner, devel oper, and contractor now be
required to quantify the costs they have incurred which had
actually becone part of the realty as of January 17

These problens do not nean that assessnment of a single
partially conpleted property is inpossible, as in the em nent
domain cases cited by the Third District. Nor is it relevant that
the taxpayer’s inprovenent in this case “had an uncontested fair
mar ket val ue of $3, 790, 227,” Fuchs v. Robbins, 24 Fla. L. Wekly
D1529 (Fla. 3" DCA 1999) (enphasis the court’s). Econonics play

a role in what taxpayers decide to contest. But even if a single

13



partially inproved property can be apprai sed with sone degree of
credibility, this does not nean that the reginme sought by the
property apprai ser can be adm nistered throughout the state, or
w th any consistency within or between counties.

The property appraisers could undoubtedly find a way to
pl ace sonme sort of value on every partially conpleted inprovenent
in every county every January 1. However, as Professor Richardson
poi nts out, sinply assigning values should not be the objective.

David M R chardson, “Just Value” or Just a Value - Florida's

| nperial Property Appraiser, 48 Fla. L. Rev. 723 (1996). The

guestion is whether the assessnents in the systemthe property
apprai ser seeks would bear any relation to the fair narket val ue
standard which, ironically, is the clainmed notivation for his
initiation of this litigation. If not, a decision striking down
section 192.042(1) would not vindicate the just valuation cl ause,
but would frustrate it.

The Legi sl ature deci ded, before and after the adoption of
the 1968 Constitution, to avoid these difficulties by deferring
taxation until substantial conpletion of the inprovenents. This
was a practical determnation affecting the tim ng of taxation,
Cul bertson v. Seacoast Towers East, 212 So. 2d 646 (Fla. 1968),
and shoul d not be disturbed by the property appraisers or the
judiciary. As this Court has observed:

Constitutional provisions are designed to
ef fectuate practical governnent regul ated by | aw

14



and they should be so interpreted as to

acconplish, and not to defeat, their purposes or

to I essen their efficiency.
Nei sel v. Moran, 80 Fla. 98, 85 So. 346, 351 (Fla. 1919). The
Legi slature was entitled to conclude that the annual assessnent
of partially conpleted inprovenents is not reasonably
admnistrable. If the Court entertains any residual doubt on that
score, it should not decide that section 192.042(1) is
unconstitutional wthout the benefit of an evidentiary record
which fully explores the consequences of such a determ nation.

The statute is constitutional. The decision bel ow shoul d be

rever sed

Concl usi on

In Florida’ s system of governnent, property appraisers are
subject to the |laws prescribed by the Legislature. They do not
have standing to challenge those |aws, or to assess property that
the statutes say is not to be assessed.

Section 192.042(1) is a reasonable regulation within the
anbit of Article VII, Section 4, Florida Constitution. It is
doubtful that fair market value assessnents could be achieved if
partially conpleted i nprovenents were subject to assessnent
statewi de. There would be nore value on the tax rolls, but not
fair market val ue.

The deci si on bel ow shoul d be reversed.

15



Robert S. ol dnan

Fl ori da Bar No. 0229407

Vi ckers Madsen & Gol dman, LLP
1705 Metropolitan Blvd., Ste 101
Tal | ahassee, Florida 32308-3765
(850) 523-0400

(850) 523-0401 Facsinle

Counsel for Quest
Communi cat i ons Cor poration

16



CERTI FI CATE OF FONT SI ZE
| HEREBY CERTIFY that the text and all footnotes of this
Amended Brief of Qaest Commruni cations Corporation were typed
using 12 point Courier New font, which is not proportionately
spaced. A three-and-a-half inch disk containing the Anmended
Brief of Am cus Curiae Qwmest Comruni cations Corporation has been

furnished to the Suprene Court of Florida.

Robert S. Gol dnman

17



CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that copies of the foregoi ng have been
furnished by U S. Mil this __ day of Novenber, 1999 to: Jay
Wl lians, Assistant County Attorney, Stephen P. Clark Center, Ste
2810, 111 NWFirst Street, Mam, Florida 33128-1993; Joseph C.
Mel lichamp, 111, Sr. Assistant Attorney Ceneral, Ofice of the
Attorney General, Tax Section, Capitol Bldg., Tallahassee,
Fl ori da 32399- 1050; Kenneth M Bloom Esq., Bloom & M nsker, Ste
700, 1401 Brickell Avenue, Mam, Florida 33131; Arnaldo Vel ez,
Esqg., 255 University Drive, Coral Gables, Florida 33134; Larry E
Levy, Esq., and Loren E. Levy, Esq., The Levy Law Firm 1828
Ri ggi ns Road, Tall ahassee, Florida 32308; Victoria L. \Wber,
Esq., and Donna E. Bl anton, Esq., Steel Hector & Davis, LLP 215
South Monroe Street, Ste 601, Tall ahassee, Florida 32301-222398;
Thomas R Julin, Esq., and Edward M Ml lins, Esq., Steel Hector
& Davis, LLP, 200 South Biscayne Blvd., 40th Floor, Mam,
Florida 33131-2398; Charles A Stanpelos, Esqg., MFarlain, WIey,
Cassedy & Jones, 215 South Monroe Street, Ste 600, Tall ahassee,
Fl orida 32301; Stuart H Singer, Esq., Richard Brener, Esq., and
Rman Y. Millins, Esq., Mam Center, 20th Floor, 201 South
Bi scayne Blvd., Mam, Florida 33131-2399; Dan R Stengle, Esq.,
David L. Powell, Esqg., and T. Kent Wetherell, 11, Esqg., Hopping,
Green, Sanms & Smth, P.A, Post Ofice Box 6526, Tall ahassee,
Florida 32314; Robert M Rhodes, Esqg., The St. Joe Conpany, 1650
Prudential Dr., Ste 400, Jacksonville, Florida 32307; Keith
Hetrick, Esq., Florida Home Buil ders Association, 201 East Park
Avenue, Tall ahassee, Florida 32301; Sarah M Bl eakl ey, Esq. and
Heat her J. Melom Esq., Nabors, G blin & N ckerson, P.A , 315
Sout h Cal houn St., Ste 800, Tallahassee, Florida 32301; Denise
M Dytrych, Ofice of the County Attorney, P.O Box 1989, West
Pal m Beach, Florida 33402; Lee Mdrgan Killinger, P.O Box 549,
Tal | ahassee, Florida 32302-0549; Harry Mrrison, Jr., P.O Box
1757, Tall ahassee, Florida 32302-1757; and Benjam n K. Phi pps,
Esq., 215 S. Monroe Street, Ste 802, Tall ahassee, Florida 32301.

Robert S. Gol dnman

18



