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PRELIMINARY STATEMENT

For convenience to this Court, the State will cite to the record in a manner
similar to that used by the Appellant, i.e., to the clerk’ s record on appeal as“R,” to
the transcripts of the proceedingsas“T,” and to the supplemental record as “SR,”
with the appropriate volume number asrequired by Fla. R. App. P. 9.210 (b) (3).

STATEMENT OF THE CASE

The State cannot accept Kormondy’ s statement of the case, hisinterpretation
of thisCourt’ spreviousopinioninthiscase, or hisinterpretation and characterization
of thetrial court’s sentencing order.

The State agreesthat Kormondy wastried and convicted in 1994 for first degree
murder, three countsof sexual battery, one count of burglary of adwellingwith assault
and intent to commit theft, and one count of armed robbery. The State agrees that
Kormondy was sentenced to death for the murder. The State also agrees that co-
defendants Curtis Buffkin and James Hazen were convicted in separate proceedings
and have received life sentences. Aswill be discussed in more detail later, Buffkin
negotiated apleain exchangefor alife sentencewhile hisjury was deliberating at the
guilt phase, while Hazen was convicted (in part based on Buffkin's testimony) and

originally sentenced to death. Hazen’'s death sentence, however, was vacated on



appeal ontheground that it wasdisproportionateto Buffkin’ slife sentence. Hazenv.
State, 700 So.2d 1207 (Fla. 1997).

On Kormondy’s direct appeal, this Court, by a 4-3 magjority, concluded that
although there was some evidence consi stent with premeditation, the evidencefailed
to “exclude’ a reasonable hypothesis that the shooting was accidental; this Court
unanimously agreed, however, that the evidence was sufficient to support aconviction
for felony murder.! On thelatter basis, Kormondy’ sfirst degree murder conviction

was affirmed on direct appeal. Kormondy v. State, 703 So.2d 454 (Fla. 1997). This

Court vacated the death sentence and remanded for resentencing because it found
harmful error in the admission of testimony about Kormondy’ s threat to kill Cecilia
McAdams (the surviving victim in this case) if he were released from prison. Id. at
460-63. Inthefina paragraph of the Court’s opinion, this Court cautioned thetrial
court that “amurder cannot be cold, cal culated and premeditated without any pretense

of moral or legal justification if premeditation is not established.” 1d. at 463.2

! The evidence consistent with preneditation was sumarized
by then Justice Gines’ in his concurring opinion, joined by
Justices Harding and Wells. 703 So.2d at 464.

2 The State cannot agree with Kornondy’'s insistence that
this Court found that “the nmurder was not preneditated as a
matter of law,” or that the trial court was precluded from
finding on resentencing that the nurder was preneditated.
Initial Brief Appellant at 2. In the State’'s view, finding that
the evidence fails to exclude a theory that the nurder was not
preneditated is not the sanme as finding that the nurder is not



The State agrees that Judge Tarbuck presided over the resentencing
proceedings. The State disagrees that the prosecutor acknowledged before the
presentation of evidence that he had no new evidence to present, as Kormondy
asserts. Initial Brief at 2. On the contrary, although the prosecutor did state that he
had no new evidence as to the HAC aggravator (3T 18-19), as to the avoid-
arrest/witness-elimination aggravator, the prosecutor stated: “I don’t believe, Y our
Honor, that at this point the State should be foreclosed from offering the facts that
would support that . . .” (3T 12).

The State agreesthat Kormondy did not testify or present evidencein mitigation
tothejury. However, Kormondy did present “evidence’ tothetrial court, intheform
of transcripts of testimony from the Hazen trial, which Kormondy attached to his
sentencing memorandum (2R 234, 2SR 218, 4SR 409-472). In addition, portions of
the transcript of the Buffkin trial, including closing arguments and testimony from
CeciliaMcAdams and other witnesses, were, as Kormondy statesin hisbrief (p. 9),

“submitted to thetrial court.” (2SR 221-319, 3SR 320-406).® Moreover, Kormondy

preneditated as a “matter of law,” and the State therefore does
not read this Court’s opinion as precluding a finding of
preneditation at resentencing, if sufficient evidence of such
wer e presented.

3 Kornondy's appellate counsel deened these and other
docunents sufficiently inportant that he noved to supplenent the
appellate record to include them (1SR 1-10). Mor eover, he



argued four non-statutory mitigatorsin his sentencing memorandum: (a) histwo co-
defendantswere sentenced to lifeimprisonment rather than death; (b) hedid not intend
that Mr. McAdamsbekilled; (c) he confessed and hiscooperation with policeresulted
in the apprehension of the two codefendants; and (d) he behaved himself during the
court proceedings (2R 233-34). In addition, Kormondy argued that his statement to
police established the statutory mitigator that the capital felony was committed by
another and Kormondy’ s participation was relatively minor (2R 234).

The State agreesthat theresentencing jury recommended death by avoteof 8-4
(sameastheoriginal jury), that thetrial court held apresentence hearing, and that the

trial court thereafter imposed the death sentence by written order dated July 7, 1999.

The State does not agree that the testimony and evidence are “the same’ as
presented previously, as Kormondy asserts. Initial Brief at 3. Nor does the State
agreethat thetrial court found the CCP aggravator. The State doesagreethat thetria
court’s findings include all the elements of the HAC and avoid-arrest/witness-
elimination aggravators. In addition, the trial court found the aggravators of prior

violent felony convictions (for robbery and sexual battery) and murder committed

explicitly relies on the Buffkin and Hazen transcripts in his
Statenent of Facts. Initial Brief of Appellant at pp 21-24.
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during a burglary. The State does not agree that the trial court’s findings as to
mitigation are contradictory or unclear. The State will respond more specifically to
Kormondy’ s various criticisms of the trial court’s sentencing order in its argument.

STATEMENT OF THE FACTS

The State will offer its own statement of the facts. In the State’'s view, the
relativelocationsof thethree codefendantsduring the criminal episodeand particularly
at the time of the shooting are clearly established by the evidence presented in this
case. Moreover, to the extent that evidence from the trials of the two co-defendants
may be considered, the Statewoul d notethat except for Kormondy’ sown self-serving
statement to the police (which contradicted earlier statementsto afriend), theevidence
inall three cases, althoughinconsistent in some other respects, consistently establishes
that Kormondy was the person who shot and killed Mr. McAdams with Mr.
McAdams' own gun.

By stipulation, it was established that Curtis Buffkin stole a .44 caliber pistol
(State’ s exhibit 28) a couple of days before the instant murder/robbery, that Buffkin
carried thisgun into the victims home, and that it was in Buffkin’s possession nine
days after the murder when he was arrested in North Carolina (4T 346-47).

Cecilia McAdams testified that on the evening of July 10, 1993 she and her

husband Gary M cAdams had attended her twentieth year high school class reunion



(4T 295). Sheworeanew greensilk dress (4T 295). They stopped ontheway home
from thereunionto pick up somefast food, and arrived home shortly after 12:30 am.
(4T 297). They pulledintotheir garage, but |eft the door open becausethey had anew
puppy they needed to let out (4T 298). They entered their house by way of the
kitchen, dropping their food on the counter as Mr. McAdams went to the bathroom
to get the puppy (4T 298-300). When he got back to the kitchen, there was a“loud
knock” on the door (4T 301). Mr. McAdams asked who was there. Someone
answered, “It'sme.” Thinking it was a neighbor, Mr. McAdams opened the door,
only to be confronted by Curtis Buffkin standing with hisarm out pointing apistol at
the McAdams (4T 302-03).* Mrs. McAdamstestified that Buffkin told she and her
husband to “kneel down on the floor and to put our heads down” (4T 303). They
wereso stunned they just stood there until Buffkin told them to get down and put their
heads down or “he would kill us’ (4T 304)(emphasis supplied). They did as they
weretold (4T 304). Asthey did, two other person entered theroom (4T 304). Mrs.
McAdamstestified that she was afraid and that she had knelt down because she was

afraid shewould bekilled (4T 304-05). Theintruderswent around closing blindsand

* Ms. MAdans did not nane Buffkin, but testified that the
person depicted in State's exhibit 16 was the person standing at
the door with the gun (4T 303). Sheriff's investigator Allen
Cotton testified that State’s 16 is a photograph of Curtis
Buf fkin (4T 332).
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pulling out all thephone cords; Mrs. McAdamsdid not look up, however, because she
thought that if shelooked at their faces sheand her husband would bekilled (4T 305).

Mrs. McAdams testified that, when the intruders demanded money and car
keys, Mr. McAdams took out his wallet and keys and threw them on the floor (4T
305). Mrs. McAdams' purse and keys were lying on the bar; she told them to take

them, because shewasafraid shewould bekilledif shedid not cooperate (4T 305-06).

Mrs. McAdamstestified that she heard noises from the back of the house that
sounded like drawers being pulled out (4T 307). Shortly, one of the intruders--not
Curtis Buffkin (4T 309)—returned to the kitchen with Mr. McAdams' handgun and
asked him who he thought he was going to hurt with this (4T 308).> Her husband
answered, “noone,” andtheintruder said: “You'reright. You'renot.” Atthispoint,
thisintruder rubbed the gun along Mrs. McAdams' hip, told her shehad “acute ass,”
and ordered her to comewith him (4T 308). Sheand her husband both “begged” the
intruder “not to do this’ (4T 309). Ignoring their pleas, the intruder took her to the
master bedroom (4T 309). He ordered Mrs. McAdams remove all her clothing, sat

her on thetoilet in the bathroom, and forced her to perform oral sex on him (4T 310).

> Ms. MAdans testified that her husband owned only this
one gun and that she never saw it again after this crimnal
epi sode (4T 308).
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When she gagged--apparently morethan once--theassailant told her if shelet hispenis
come out of her mouth one more time, hewould blow her head off (4T 311). Thehe
took her from the bathroom into the adjacent vanity areaof the master bedroom, from
whereshe saw athinner, taller intruder, having long, mousy, stringy brown hair going
through one of her purses (4T 312).° Mrs. McAdams was then sexually assaulted by
both of these intruders, thefirst continuing to rape her orally while the second raped
her vaginally (4T 313-14). Mrs. McAdamswastold shewas* good pussy” (4T 314).
The one performing oral sex gaculated into her mouth and ordered her to “ Swallow
it, Bitch” (4T 315). Then shewasreturned to the kitchen and forced to kneel down,
still naked, next to her husband (4T 315). Shetried to reach out to take his hand, but
“they” yelled at her and told her not to touch him (4T 315). One of them got a beer
out of the refrigerator, “slammed” it down between the couple and ordered Mr.
McAdamsto drink it (4T 315).

At this point, Buffkin took Mrs. McAdams back to the bedroom, touched her
with hisgun, and told her: “| don’t know what the other two did. | think you’ regoing
tolikewhat I’'mgoingtodo” (4T 316). Hemadeher liedown and raped her vaginally

(4T 316). Before hewasfinished, however, she heard a gunshot and screamed her

® The only one of the three co-defendants having |ong,
stringy, nmousy brown hair was Kornondy. See State’'s Exhibits
15, 16 and 17.
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husband’ sname (4T 317). Buffkinthrew atowel over her face; just afterwards, agun
fired in her bedroom (4T 317). She jumped up and ran to the front of her house,
where she saw her husband lying on the floor with blood coming out the back of his
head (4T 317-18). Except for being on hisback instead of on hisknees, hewasinthe
sameplace shehad last seen him (4T 318). Shescreamed and went outside, clad only
inatowel (4T 318-19). She met her neighbor coming across the yard and told him
Mr. McAdams had been shot (4T 319).

Mrs. McAdams testified that two of the intruders had worn socks on their
hands, but not Buffkin (4T 319). Shedid not leave any sockson her kitchen counter,
and neither she nor her husband had eaten any of thefood they had bought ontheway
home (4T 320). Sheand her husband had done everything they had been asked to do
by theintruders (4T 325-26). Although shewas never ableto identify Kormondy as
oneof theintruders(because shewasnever ableto seehisfull face), shedid recognize
somesimilar characteristicsand features, including height, weight and hair (4T 327).
Shewas positive that the last intruder to sexually assault her was the person who had
confronted them at thedoor withthegunin hishand (i.e., the person shehadidentified
as Buffkin) (4T 326). She was never able to identify Hazen (4T 327).

Charlotte and Buddy Cole lived next door to the McAdams (4T 234). Mrs.

Coletestified that sheheardtheM cAdamsreturnat 1:30a.m. (4T 235). Sheheardthe



garage door go up, but did not hear it go back down (4T 235-36). Mrs. Cole was
lyingin bed fully dressed because shewas planning to leavefor Alabamaat 4:00 am.
(4T 235). Fifteen minutes or so after she heard the McAdams' garage door open,
Mrs. Cole heard a “loud explosion” (4T 236). She jumped up and ran to the front
door; looking out through awindow, she saw aman running acrossher yard (4T 236).
Thinking someonewasgoing to break into one of their vehicles, shetold her husband
to get up (4T 238). They both went back to the front door, when they heard
screaming (4T 238). Itwas“ahorrible, horriblescream;” it sounded likeananimal (4T
238). Lookinginthedirection of the scream, they realized it was CeciliaM cAdams,
standing at the end of her garage, wrapped inatowel (4T 239). Mr. Colewent to her;
Mrs. McAdamswasscreaming hystericaly, “ They’ veshot Gary. They’ veshot Gary”
(4T 239, 246). Mr. Cole told his wife to call the police (4T 252). Later, Mrs.
M cAdams was brought over to the Col€e s house, in shock, saying over and over, “|
don’t understand why they did this. We did everything that they asked usto do. . .
. Why did they haveto kill Gary? ... | cannot live without Gary.” (4T 240).
Various witnesses described the crime scene. There were two non-matching
socksin the kitchen, one near the stove and one on the breakfast counter along with
some fast food that someone had taken a couple of bites out of (4T 256, 447). The

telephone lines had all been pulled out (4T 265). The master bedroom had been



ransacked, with numerous drawers opened and things scattered about the room (4T
265). Inthefloor of the master bedroom was a bullet hole and black powder on the
carpet (4T 262). Thebullet was collected from under the carpet (4T 263). Policeaso
collected agreen dress from the dressing area adjacent to the bedroom (4T 264). On
thekitchenfloor lay Mr. McAdam’ sbody (4T 262). Police collected three small lead
fragments from the kitchen floor near the victim’'s head (4T 265-66).” From the
lowness of the blood spatter patterns, it appeared that the victim had not been standing
when shot (4T 267, 278). Police found no weaponsinthe house (4T 268). They did
find apair of handgun grips (4T 268).

The former testimony of Dr. McConnell (now deceased), who conducted the
autopsy on July 11, 1993, was read to the jury (4T 286 et seq). Hetestified that the
gunshot wound that killed Mr. McAdams was a contact wound, meaning:

The barrel was sealed against the contour of the skull, and | know this

becausetherewasonly powder that was blown into thewound and there

was no powder around the wound. Had the barrel been away from the

head, it would have caused sti ppling and gunpowder around the wound,

and it had none of that. It was firmly pushed against the head at the
time of the discharge of the bullet.

" During the autopsy, a deforned bullet was renoved fromthe
brain of M. MAdans (4T 270-71).
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(4T 292)(emphasissupplied). Dr. McConnell a sotestified that thevictim had ingested
alcohol shortly before his death (the victim was still in the “absorption phase”)(4T
293).

Kormondy’ sex-wifeVa erietestified that Kormondy, JamesHazen and Curtis
Buffkin had left her hometogether at 9:00 p.m. July 10, 1993 (4T 348-50). Beforethey
|eft, she had heard Buffkintalking about robbing ahouse on Gulf Beach Highway (4T
357). Sheaso saw that Kormondy had agun (4T 357).8 Shenext saw thetrio sitting
in her living room at 5:00 am. the next morning (4T 350). At 7:00a.m., shegot acall
from Hazen’ sfamily and she took Hazen to meet them, driving Kormondy’ scar (4T
354-55). While in the car, she discovered a bag of jewelry (4T 356). When she
returned, she told Kormondy and Buffkin to leave (4T 357).

After being kicked out of the house by hiswife, Kormondy went to stay with
her cousin William Long (4T 383). While at a store together, they saw a bulletin
posted behind a cash register offering areward for information leading to the arrest
and conviction of the person or personsresponsi blefor themurder of Gary McAdams

(4T 383-84). Asthey werewalking away from the store, Kormondy told Long “they

8 Another person in the house that evening, Janes Popejoy,
al so saw Kornondy in possession of a firearm (4T 360).
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only way they’ d ever catch the person that shot Mr. McAdamsisif they were right
behind usright then” (4T 384).° Later, Kormondy elaborated, telling Long:

Hesaid that him and the other two gentlemen went up to the house. One
of them knocked on the door. When the man opened the door, they
rushed him. Andit’ salittlevaguebetweenthere. Hejust told methat he
did not have anything to do with raping Mrs. McAdames, that he had the
gun and that he was holding Mr. McAdams in the kitchen at gun point
whilethey wereraping Mrs. McAdams. Andthat Mr. McAdamstriedto
get up. When hedid, he said he went to poke him with the barrel of the
gun and the gun went off. He said it was an accident.

(4T 388).

Thereafter, Long agreedto“wear awire” for the policeand talked to Kormondy
at the cabinet shop where Kormondy worked (4T 390). According to Long:

| told him that some cops had come by my house, and they were asking
me about the murder and this, that and the other. And | asked himif he
had told anybody else about him killing the dude. And he said, Man, |
don’t know what you'’ re talking about, or something, and | said, L ook,
they know something. | said, I’'mleavingtown. And hesaid, Well, I'm
leaving town, too. . . . He got in [his truck] and ran out, got out.

(4T 391).1

® On hearing this, Long told Kornondy “[j]Just to stop it;”
he wanted no part of it and did not want to hear anything el se
(4T 384).

 Long also testified that when he had told Kornondy that
the police had been asking questions, Kornondy wanted to know if
Long had told them anything (4T 393).
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Police had been nearby when Long talked to Kormondy on this occasion, and
pursued Kormondy when he left (4T 364). They tried to pull him over; Kormondy
stopped, but sped off when the police exited their vehicles (4T 365). Kormondy
abandoned his vehicle a short distance away and attempted to flee on foot (4T 366).
Officer Kilgore got within “two feet” of him, in aback yard, just as Kormondy was
jumping over afence; however, Kilgore had to stop to kick off some dogs that were
trying to bite him, and when he turned around, Kormondy was gone (4T 373, 375).
Police search dogs were brought in, and they found Kormondy hiding in ashed four
tofivebackyardsaway (4T 379-80). Kormondy wasarrested without further incident
(4T 380).

Kormondy gave two oral statements to police, the second of which was
recorded (4T 398). Sheriff’s investigator Wendy Hall testified that there was “no
discrepancy” between Kormondy’s two statements (4T 398).

In the recorded statement, Kormondy stated that in the early evening hours of
July 10, 1993, he and Buffkin and Hazen wereriding around in Kormondy’ s Camaro
(2SR 179-80). Kormondy wasdriving (2SR 182). They werelookingfor money and
first searched for someone who owed Kormondy money for his truck (2SR 181).
This search was unsuccessful, so they drove toward the “Ensley” area, so Buffkin

could look for a house to break into as a way to get money (2SR 181-82). They
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ended up at theM cAdams' subdivisionaround“midnightish” (2SR 182). Kormondy
parked the car, and thethree exited, with Buffkinleading (2SR 183-84). Buffkin had
agun (2SR 184). They saw acar turn into adriveway and go into the garage (2SR
186-87). After theoccupantswent inthehouse, thetrio entered thegarageand Buffkin
knocked on the door (2SR 185-87). Buffkin had “nothing on his face,” but
Kormondy and Hazen had clothing over their heads and socks on their hands (2SR
188-89). When someone opened the door, Buffkin “stuck a gun to their face and
hollered” (2SR 187), telling them to stay on the floor and they won't get hurt, but
warning themthat “if they move or don’t do what he says, he' Il blow their heads of f”
(2SR 190). Kormondy stated that he went to theliving room and Hazen went “down
thehall,” but then“they” hollered for him to comeback; Kormondy went “ back there”
and “they” gave him abag (2SR 190).** While Kormondy held the bag, Hazen was
stuffing it with jewelry (2SR 191). Hazen aso found a gun in the bedroom dresser
(2SR 191). Kormondy described the bedroom as probably the master bedroom, as
it had a bathroom in it (2SR 192). When they were through, they returned to the
kitchen area (2SR 192). Then Hazen took the woman into the back bedroom (2SR

193-94). Kormondy stated that at some point he also went to the bedroom and saw

1 Kornondy did not explain who was guarding the victinms at
this point.
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thewoman sitting on thetoilet, naked, with Hazen standing in front of her (2SR 194).
Although he claimed not to be able to see Hazen' s penis, from “what it looked like”
(2SR 196), “ She was giving him head” (2SR 195). When he saw this, Kormondy
turned around and walked back to the kitchen (2SR 196). At thispoint, Buffkin gave
him agun (2SR 196)."? Kormondy held this gun on the male victim, while Buffkin
went to thebedroom (2SR 197). Fiveor tenminuteslater, Buffkin and Hazen brought
the woman back to the kitchen (2SR 197-98). Shewas still naked (2SR 198). They
forced her to kneel next to her husband (2SR 198). Then, according to Kormondy,
Hazensaid“| ain’t throughwith her yet” (2SR 198). Buffkinretrieved thegun hehad
given Kormondy earlier, while Hazen still had the gun he had found in the bedroom
(2SR 199-200). Hazen took the woman back to the bedroom (2SR 200). Kormondy
stated that he stepped over to the bar in the dining room, while Buffkin told the man
“to put his head between his knees’ (2SR 201). According to Kormondy, the man
was“kind of leery and skittish,” and Buffkin “ started bumping himin hishead” with
the end of the barrel, saying: “Dowhat | say, dowhat | say” (2SR 201-02, 210-11).

Ashedid so, the“gun went off” (2SR 202). Kormondy was not “actually looking at

2 1nitially, Kornmondy stated that Buffkin had given himthe
gun when he and Hazen had first returned to the kitchen with the
bag of jewelry (2SR 193). Then he recalled that Buffkin had
given him the gun only after Kornondy had come back from his
second trip to the bedroom he said: “[We got turned around in
there, | guess. | got too far ahead” (2SR 196).
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theman” whenthe gunwent off, but he saw Buffking punching himwith thegun, and
he saw themanfall backwards (2SR 203). Kormondy stated that hewasthefirst man
out the door, followed by Buffkin; when Hazen did not immediately exit the house,
Buffkinwent back insidefor him (2SR 203-03). Kormondy rantothecar. Whenthe
others arrived, they drove away, returning to Kormondy’ s house (2SR 204-05).

Kormondy told police that he did not assault thefemalevictim“at all. ... No
way, shapeor form,” because he wouldn’t want anyoneto “do that to my wife” (2SR
208). Hedsodeniedkillingthemalevictim, insisting the Buffkin wasthe onewho had
agun to the victim’ shead when it went off (2SR 209). Kormondy stated that, when
they got back to the house, Buffkin said he didn’t really mean for the gun to go off
(2SR 211). Hedid not, however, act like hewas sorry for what had happened, being
in fact calm and relaxed (2SR 211).

Finaly, Kormondy admitted that they had been in the same neighborhood the
night before, trying unsuccessfully to break into an unoccupied house (2SR 213).

Lyn Hart testified that hewasafriend of Gary McAdams, and had traded to him
a.38 caiber Smith & Wesson Model 10 revolver with afour inch barrel (5T 421).
Hart testified that when he traded the gun to Mr. McAdams, it had “standard wood
Smith & Wesson grips’ just like State's Exhibit 27 (the grips recovered from the

McAdams residence) (5T 426). Hart testified that Mr. McAdams had replaced the
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original grips with rubber ones soon after the trade (5T 426). The pistol was in
working conditionwhen Hart traded it to Mr. McAdamsin January of 1990 (5T 427).

Firearms examiner Edward Love testified that the bullet recovered from Mr.
McAdams' brain wasa .38 caliber fired from either a.357 Magnum or a .38 special
like Smith & Wesson, Taurus, Ruger, etc. (5T 462-63). The bullet could not have
been fired from Buffkin's .44 special Charter Arms revolver (5T 463). The bullet
recovered from the floor of the McAdams bedroom, however, was definitely .44
caliber and could have been fired from Buffkin's gun, although the bullet was too
damaged to make apositiveidentification to that particular .44 caliber gun (5T 464).
Lovetestified that this bullet had been fired in contact or near contact with the carpet
(5T 465). Hetestified that hehad examined Buffkin’s.44 firearm and had determined
that it could not have been fired accidentally (5T 465).

L ovetestified that hewasfamiliar with .38 caliber Smith & Wesson model 10's
with four inch barrels (5T 465-66), and that there were two ways to fire such a
weapon:

[Y]ou can either cock the hammer and then pull the trigger, at which

point it will take somewhere around three to five poundsto fire it, the

pressureonthetrigger, or you can simply pull thetrigger inwhat they call

double action and it will both cock and fire the firearm. In that case,

normally it will take somewhereinthevicinity of 10to 12 poundsor so,
double action, pressure to fire it.
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(5T 466). Love testified that a Smith & Wesson model 10 in reasonably good
condition, if not cocked, would not go off if onewereto “slam it up against thisrail;”
in fact, unlessthe gun were broken in the process, it would not go off evenif it were
thrown “acrosstheroom at that wall” (5T 467).* An uncocked model 10 would not
“go off” if al one did was poke someone in the back of the head with it (5T 467).%
Although L ove was unableto examinethe condition of theMcAdams' .38 becauseit
was never recovered, it clearly worked well enough to expend a projectile into the
victim’'s brain (5T 476).

Testimony was presented from two crimelab witnesses establishing that green
slk fibers swept from the two front seats and the back seat of Kormondy’s Camaro
weremicroscopically identical tothe silk fibers of CeciliaMcAdams new greensilk
dress she had worn the night of the murder (4T 274, 5T 429 et seq, 449 et seq).

The parties stipulated that al three defendants had been convicted of three

sexual batteries, armed robbery and armed burglary (5T 480). They also stipulated

3 At Kornondy’'s original trial, by conparison, Love was
asked only if the gun could go off accidentally if “dropped,” he
was not asked what m ght happen if it were “slammed” against a
railing or thrown clear across the room See Transcript, case
no. 84,709 at pp. 1314-16.

4By contrast, at Kornondy's original trial, Love testified
only that it would be “unlikely” that an uncocked nodel 10 would
go off if sonmeone was poking another in the head. Transcript
case no. 84,709 at p. 1315.
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that Hazen and Buffkin were serving life sentences (5T 480-81). Following these
stipulations, both sides rested (5T 481).
The Buffkin and Hazen Partial Transcripts in this Record

Asnoted in Kormondy’ sbrief (Initial Brief at 21), portions of the Buffkin and
Hazen trial transcriptswere made part of thisrecord and relied on by Kormondy inhis
sentencing argument to the judge.”

(A) InBuffkin'strial, asintheinstant resentencing, CeciliaM cAdamspositively
identified Buffkin asthe onein the bedroom raping her when her husband was shot,
after she had been sexually assaulted previously by the other two (2SR 245-48, 249-

51, 255, 265). Sheasotestified that the pistol that Buffkin was holding was not her

5 As the State noted previously in this brief, the testinony
and evidence in the resentencing are not “the sane” as presented
at the original trial, and this is but one exanple. Buffkin's
trial counsel testified at Kornondy's original sent enci ng
(Transcript, case no. 84,709, pp. 1794-1808), but no transcripts
fromeither Buffkin's or Hazen’s trial or sentencing proceedi ngs
were submtted to the trial court or made part of the record of
the initial trial proceedings. Mor eover, appellate counsel in
the original appeal conpl ained about the trial court’s
consideration of any part of the records of either of the
codefendant’s trials not explicitly made a part of the record in
Kornondy’s case, Initial brief of Appellant, case no. 84,709, at
p. 89 (fn. 18), and this Court agreed that the trial court had
no business relying on extra-record facts, even extra-record
facts contained in the records of co-defendants. Kor nondy v.
State, 703 So.2d at 463-64. Since portions of the co-
defendants’ trials have been nmade part of the record in the
i nstant case, these portions are not “extra-record” and, having
been relied upon by both trial and appellate counsel, were
properly considered by the trial court in the resentencing.
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husband’s (2SR 263, 266). She readily acknowledged that Buffkin was not only
armed, but bigger and stronger than she, and there was nothing she could have done
to keep Buffkinfrom shooting her (2SR 269). When she heard the shot from thefront
part of the house, shewas sure her husband had been shot; at that point, Buffkin could
have shot her but he did not (5T 269-70).

AsKormondy notesin hisbrief (Initial Brief at 22), the prosecutor did attempt
to emphasize Buffkin’ sleadershiproleinhisargument tothejury. Theprosecutor did
not, however, and could not, under the evidence, urge that Buffkin himself had shot
anyone. On the contrary, the evidence clearly showed that Buffkin had refused to
shoot Mrs. McAdams when given the clear opportunity to do so. Buffkin’s counsel
emphasized thisinhisinitial and concluding argument, fromwhich Kormondy failsto
guote. The State will.

In his initial argument to the jury, Buffkin’s counsel noted that the three
defendants had been carried to the McAdams house in Kormondy’s car, that
Kormondy had been driving, and that the proceeds of the robbery/burglary had been
in Kormondy's car the next day (3SR 395-96).° Moreover, since the other two had

been masked while Buffkin had not been, defense counsel argued that, rather than

¥ Kornondy’'s wife had testified at Buffkin’s trial that
nei t her Buffkin nor Hazen even had a car (2SR 300).
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being a ringleader, Buffkin had actually been “the fall guy” (3SR 360).” Defense
counsel noted that one of the other two had initiated the sexual battery of Mrs.
McAdams, that one of the other two had shot Mr. McAdams, and that nothing had
prevented Buffkin from shooting Mrs. McAdams (3SR 362-65).

After the prosecutor argued, defense counsel returned to his theme in reply,
arguing:

Y ou can judge the intent of Curtis Buffkin, but the fact that there
were not two deaths in that conscious moment of reflection with the
defenseless Cecilia McAdams on the floor in the vanity area, in that
conscious moment of reflection, fortunately CurtisBuffkinfinally made
the right decision, because he had no intention that anyone would die.
And he showed to you what hisintent was. He certainly showed that his
intent was not that anyone die. In that conscious moment of reflection,
he jumped up and he ran.

You know, | asked Cecilia McAdams, you may remember it, it
may have been my very last question that | asked of her, was there any
doubt that he could havekilled her, and | feel confident there’ sno doubt
in your mind that he could have killed her. . . .

He heard the gunshot and everybody knew full well what had
happened when that gunshot went off, and he left and he spared thelife
of CeciliaMcAdams. . ..

(3SR 402-03).

7 Buffkin's trial attorney testified at Kornondy' s original
sentencing that Buffkin was borderline nentally retarded, wth
an 1 Q between 65 and 72 (Transcript, case no. 84,709 at 1798).
By contrast, according to Dr. Larson, Kornondy has average
intelligence (Transcript, case no. 84,709 at 1572).
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(B) From Hazen’'s trial, only his testimony was introduced into this record.
Hazen claimed not to have been in the McAdams house at all. Although
acknowledging that he had ridden off in Kormondy’ scar with Kormondy and Buffkin,
hetestified that they had picked up afourth person Hazen did not know and could not
name (4SR 459-60) and that, after driving around until past midnight, Hazen got tired
and demanded that Kormondy take him home (4SR 418-23). They returned to
Kormondy’s home to drop Hazen off, telling him if he was “too scared to play, you
know, stay home” (4SR 424-25). The door was locked and, rather than wake up
Kormondy’s wife and the baby, Hazen just sat on the porch and waited until
Kormondy and theothersreturned (4SR 1059). Whentheothersreturned, hewasstill
on the porch (4SR 427).

Hazen testified that Buffkin’ stestimony that he (Hazen) had participated inthe
McAdams' robbery/murder was not true (4SR 468). However, Hazen testified that,
If hehad participated, “it would have been done alot different” (4SR 469). Asked if
the difference would have been that he would have killed Mrs. McAdams, Hazen
testified: “ If | would havebeenthere, that’ swhat would have. . . happened, yes’ (4SR
470). If he had been aparticipant, Hazen testified, hewould have made sure shewas
dead; “that’ s what would have to have happened, yes’ (4SR 470).

SUMMARY OF THE ARGUMENT
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There are seven issues presented on this appeal:

1. Kormony’s death sentence is not disproportionate. Two innocent persons
were accosted at gunpoint in their own home by three intruders and repeatedly
threatened with death; their home was ransacked; they were robbed of money and
valuables; the wife was raped vaginally and orally at the same time by two of the
intruders while the husband was prevented at gunpoint from interfering, his pleas
ignored; the husband wastaunted, forced to drink beer and to watch hiswife paraded
around naked in front of three strangers after having been raped by two of them; and
finally, Kormondy shot the husband in the head from point blank rangewhilethewife
was being raped by the third intruder. As the actual killer, Kormondy was more
cul pable than histwo co-defendants, one of whom we know specifically declined to
kill when the opportunity arose. Although Kormondy claimed the shooting was an
accident, there was evidenceto the contrary. Moreover, even if the shooting was not
fully premeditated, the circumstancesdemonstrate Kormondy’ srecklessindifference
to human life; even under his own theory of how the shooting occurred, Kormondy
was punching the unarmed, cooperative and unresisting husband in the head with a
loaded pistol. Inview of the substantial aggravation and minimal mitigation, deathis

aproportionate sentence for murder committed during ahome invasion robbery of a
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couple who are repeatedly threatened with death, the wife repeatedly raped, and the
husband shot in the head.

2. The trial court’s sentencing order includes specific findings of two
aggravators, prior violent felony (the contemporaneously committed robbery and
sexual batteries) and murder committed during a burglary. Kormondy does not
dispute these two findings. In the course of setting out its findings as to these two
aggravators, however, the trial court in effect found additional aggravators not
presented to the jury. This, the trial court may do under this Court’s precedent.
Moreover, thisCourt on appeal may consider all aggravatorsestablished by therecord
even if not found by thetrial court. The State disagreesthat thetrial court found the
CCPaggravator; thetrial court certainly did not specifically enumerate CCP asone of
the aggravators it found, and the order simply does not include findings of the
elements of CCP. Thus, its order cannot reasonably be construed as having found
CCP. The State does agree that the trial court’s findings include all the necessary
elements of the HAC and witness elimination aggravators. Kormondy does not even
dispute the sufficiency of the evidence to support HAC and the aggravator clearly
appliesin view of the psychological and sexual abuse administered to the victims by
thedefendants, including Kormondy. The State contendsthat thewitnesselimination

aggravator isalso supported by the evidence presented in thishearing. Kormondy’s
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constitutional arguments against finding this aggravator on resentencing were not
preserved on appeal and, moreover, aremeritless. But evenif thewitnesselimination
aggravator was found in error, the error is harmlessin view of the strong remaining
aggravators and the minimal mitigation.

3. The tria court did not err in rgjecting Kormondy’s proposed mitigation.
Kormondy’s participation in this crime was not minor; his death sentence is not
disproportionateto that of histwo co-defendants; thekilling, if accidental inany sense
of that word, was not the kind of “accident” as would be mitigating, given
Kormondy’ sdemonstrated recklessdisregard for humanlife; and hiscooperationand
good behavior was not true cooperation and good behavior at resentencing, but only
that forced upon him by the circumstances.

4. Thetria court properly allowed the State to present evidence in rebuttal of
Kormondy’ s proposed mitigator of cooperation with police that defense counsel had
raised in opening statement. The circumstances leading up to the arrest were highly
relevant to any evaluation of the true nature of and motivation for his aleged
“cooperation” with police after arrest.

5. Having failed to make a proffer of what testimony he wished to €licit,
Kormondy failed to preservefor appellate review of any alleged improper restriction

his cross-examination of Mrs. McAdams.
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6. Kormondy did not object to any victimimpact evidenceat trial and hasfailed
to demonstrate fundamental error on appeal.
7. By itsown explicit terms, the recent United States Supreme Court decision

of Apprendi v. New Jersey is inapplicable to Florida' s death penalty sentencing

procedures.

ARGUMENT

l.
KORMONDY'S DEATH SENTENCE FOR THE
AGGRAVATED FIRST-DEGREE MURDER OF GARY
McADAMS IS NOT DISPROPORTIONATE TO THE
LIFE SENTENCES RECEIVED BY HIS TWO CO-
DEFENDANTS
Although conceding that thereis“evidence” that Kormondy was the one who
was holding the murder weapon to the head of Gary McAdams “when the weapon
discharged” (Initial Brief at 30), Kormondy argues that his death sentence is

disproportionate to the life sentences his two co-defendants ended up with.® In

8 Kormondy al so argues, briefly, that the death penalty is
unconstitutional, based on two dissenting opinions (one each
from former Justice Blackmun and Justice Stevens of the United
States Suprene Court) from the denials of certiorari in Callins
v. Collins, 114 S. C. 1127 (1994) and Lackey v. Texas, 115 S. C.
1421 (1995). The denial of certiorari, of course, is not
precedent for anything, and a | one dissenting opinion from such
denial has, if possible, even |ess precedential value. Further,
it is not at all clear to the State just what Kornondy’s
Constitutional argunent is. The State would sinply rely on
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essence, he arguesthat Buffkin wasthe“leader” of thiscriminal episode, that Hazen
wasthe “most viciousrapist,” and that the shooting by Kormondy was* accidental.”
He asks this Court to consider evidence from Kormondy’s original trial as set forth
by this Court in its previous opinion in this case, the facts of the crime as presented
in the resentencing proceeding in the circuit court and reported in the record on this
appeal, those portions of the testimony and closing arguments from the Hazen and
Buffkintrialsintroduced into therecordinthis case and reported intherecord onthis
appeal, and other “facts’ from the Hazen trial as reported this Court’s opinion in

Hazen v. State, supra. Kormondy does not ask this Court to consider the actual

record on appeal intheHazen caseor intheoriginal trial/sentencing proceedingsinthis
case.

Preliminarily, the State would observe, first, that although it seems akin to
putting the cart before the horse to address proportionality before addressing
Kormondy’ scomplaintsabout thetrial judge’ ssentencing order and findingstherein,
the State will address the issues in the same order as presented by Kormondy.
Second, althoughinitspreviousopinioninthiscasethis Court cautioned thetrial court

to base its sentencing findings as to aggravation and mitigation strictly on the record

consistent precedent from this Court rejecting Constitutional
attacks on Florida's death penalty system
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in this case, without reference to or reliance upon the records in the co-defendant’ s
cases (except, presumably, to the extent that all or portions of such records were
explicitly made apart of thisrecord), it would seem to the State that in conducting its
proportionality review this Court may not be so restricted. Kormondy himself
apparently believesthisto be the case, as herelies on testimony from the Hazen tria
not specifically madeapart of thisrecord, albeit only to the extent that such testimony
wasdiscussed and interpreted inthis Court’ sHazen opinion. The Statewould suggest
that, in conducting its proportionality review, this Court rightfully may take judicial
notice of pertinent testimony presented in a codefendant’ s case where such records
are in the custody of this Court, without being limited in its analysis only to such
portions of the co-defendant’ s records as the defendant himself chooses to present
and make a part of thisrecord.”® If the State isincorrect in thisregard, perhaps this

Court could clarify thisissue for the benefit of the bench and bar.

¥ Although co-defendants’ life sentences may be argued and
considered in mtigation, the trial <court does not itself
conduct a proportionality review, as that task is reserved to
this Court, which reviews this issue de novo. Thus, it is not
at all clear to the State that, during the sentencing
proceedings, it would have the right to introduce into the trial
record such records from co-defendant’s cases as would bear only
on the issue of proportionality, rather than proof of statutory
aggravation or rebuttal of mtigation.
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Kormondy argues that “material variances’ between the testimony in the
Kormondy record and that presented at Hazen's trial “cloud” the facts, although it
seemsfrom hisargument that all that is* cloudy” isthe relative culpability of Hazen
versus Buffkin.®® Regardless of any “variances’ between this record and the Hazen
record, therecordin both casesclearly establishesthat Kormondy wasthetriggerman.
Furthermore, even if Kormondy did not mean to shoot when hedid but was* merely”
punching an unarmed victim in the head with a cocked and |oaded .38 pistol when it
just “went off”iterally blowing hisbrains out (precisely what these defendants had
been threatening to do from the outset)-K ormondy’ s conduct shows such reckless

indifference to human life asto warrant harsher punishment for him as compared to

2 For exanple, Kornondy notes that this Court found in Hazen
that Buffkin was nore culpable in part because (according to
Buffkin's testinony) Buffkin was with Kornondy when the fatal
shot was fired, while the undisputed testinony in this case puts
Hazen with Kornmondy at the time of the shooting, making,
according to Kornondy, Hazen nore cul pable than Buffkin.
Initial Brief of Appellant at 31-32.
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his codefendants, neither of whom actually killed anyone.®* The State will address
Kormondy’ s various arguments seriatim.

1. Inferencesfor the State (Initial Brief of Appellant at pp 29-31). Relyingin

large part on this Court’ sHazen opinion, Kormondy states that the factstaken in the
light most favorableto the State show “without doubt” that Buffkin was*the” leader
of thiscriminal episode. However, whileitistrue, asK ormondy states, that thisCourt
said in Hazen that “Buffkin was a prime instigator,” 700 So.2d at 1214, this Court
never said he was the prime instigator; in fact, this Court had earlier in its opinion
stated that it was “clear” that Buffkin and Kormondy “were the instigators of this
criminal episode.” lbid. Hazen, by contrast, had been expressly found by the tria
courttobea“follower,” aconclusionwith whichthisCourt agreed. ThisCourt never
characterized Kormondy as afollower, and the evidence does not show that he was.
Kormondy had agun in his possession just before the group left his house the night

of the murder, inhis car, whichKormondy wasdriving. By hisown admission, they

2L As the prosecutor argued: “No, it would take 10 to 12
pounds of trigger pull if it wasn't cocked to fire it. That’ s
no accident. And if it was cocked, you ve got to wonder what in
the world is a person thinking when they’'re cocking a gun at a
man’s head while his partners are raping his wife in his hone
and threatening to kill them all. There was no sign of
struggl e. There was [sic] no defensive wounds. There was no
evidence that [the] MAdans did anything but conmply with every
sorted [sic] wsh of these defendants.” (5T 527-28).
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had tried unsuccessfully to break into a house the evening before. By his own
admission, on this night they first sought Kormondy’s friend, who owed Kormondy
money, before giving up on that means of obtaining money and deciding instead to
commit a burglary. Furthermore, the proceeds of the burglary ended up in
Kormondy's possession, in his car.? Finaly, evidence presented at Kormondy's
origina trial indicates that Kormondy has average intelligence, while Buffkin is
borderlineretarded with an 1Q inthe 65-72 range. Kormondy’ ssignificantly greater
intelligence counsels against any conclusion that Buffkin was the “leader” while
Kormondy was a mere follower.

Moreover, regardless of whoseideatherobbery/burglary was, thefact remains
that Kormondy alone actually killed anyone. Kormondy suggests that there may be
some question about this, noting that “identity wasdisputed.” Initial Brief of Appellant
at 30. Theonly dispute about identity, however, comes from Kormondy’ s own self-
serving statement to policeinwhich henamed Buffkin asthe shooter. However, while
Kormondy’s statement to police may generally serve as a reasonably accurate
description of the crime, his attempt to portray Buffkin as the shooter has several

problems, thefirst beingthat it isdirectly contrary to Kormondy’ s previous statement

2 In the Buffkin trial, Kornmondy’'s fornmer wife testified
that neither Buffkin nor Hazen even had a car (2SR 300).

XXXil



to Long, in which Kormondy admitted being the shooter. Another problem isthat,
according to hisstatement to police, Mr. McAdamswoul d been shot with a.44, when
it is crystal clear that he was shot with a.38.2 A third problem with Kormondy’s
statement isthat Kormondy emphatically denied having raped Mrs. McAdamswhen
her testimony is clear that all three of the intruders raped her. Finally, Kormondy’s
statement puts Buffkinin thekitchen with him and Mr. McAdamswhen the shooting
occurred instead of where Mrs. McAdams explicitly put Buffkin, which isin the

bedroom with her.* Kormondy’s attempt to persuade police that Buffkin was the

2 Kornondy told police that Hazen, who Kornondy insisted was
in the back room at the time of the shooting, still had the
victims gun (2SR 199-200). Since all the evidence indicates
that there were only two guns in the house at that tinme, that
woul d nmean that Buffkin shot the victimwth the .44. But the
expert testinmony was conclusive that the victim was not shot
wth the .44, but with a .38. It should be noted that
Kornmondy’ s aunt had raised Hazen, that Kornondy and Hazen had
been close friends for years, called each other “cousins” and
consi dered thenselves as nenbers of the sane “famly” (4SR 410-
12). Thus, if Kornondy had wanted to absolve hinself of any
responsibility for the shooting, he had the choice of blamng
either (a) Hazen, a friend so close he was like famly or (b)
Buf f ki n, about whom Kornondy knew only that he was an escaped
prisoner (2R 212). The reasonable inference is that Kornondy
named Buffkin as the shooter not because he was, but because, of
the three, Buffkin was the one Kornondy had the |east reason to
pr ot ect .

2 This Court noted in footnote 1 its Hazen opinion that,
al though at Kornondy's trial Ms. MAdans “had identified
Buffkin as the rapist in the back room when the fatal shot was
fired,” at Hazen’s trial, “she was not so specific.” A review
of the Hazen transcript shows that Ms. MAdans was never asked,
by either party, to identify the rapist in the back room with
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shooter istotally inconsistent with all the other evidence, islacking credibility, andis
obvioudy aself-serving attempt to minimize hisown culpability relativeto that of his
co-defendants.® Such attempts are routine and should be viewed with skepticism;

indeed, a presumption of unreliability attaches to statements of one co-defendant

implicating another. San Martin v. State, 717 So.2d 462, 468 (Fla. 1998) (citing

Gonzalez v. State, 700 So.2d 1217, 1218 (Fla. 1997) and Franqui v. State, 699 So.2d

1332, 1335-36 (Fla. 1997)). See Leev. lllinais, 476 U.S. 530, 544-45 (1986) (“a

reality of thecriminal process[is] that once partnersin acrimerecognizethat the"jig
Isup,” they tend to lose any identity of interest and immediately become antagonists,
rather than accomplices.”). Therecord clearly supportsthetrial judges finding that
Kormondy was the triggerman (2R 204).

Finaly, Kormondy arguesherethat “thisCourt already ruled” inthefirst appeal
in this case that “the State failled to prove that Kormondy fired the fatal shot
intentionally, with premeditation,” and that “the State” presented no new evidencein
the present proceeding in that regard. Initial Brief of Appellant at 30-31. However,

new evidence was presented, some of it by the defense, and was considered by the

her . Transcript, case no. 86,645, particularly at pp. 596-98.
Ms. MAdans herself has never been less than sure who was in
the back roomw th her.

% The trial court found that “each Defendant was trying to
mnimze his part in the crinmes” (2R 207).
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judge. Although the State is of the view that Kormondy’s death sentence is
proportionate whether or not thekilling was premeditated, the State di sagreesthat the
evidencebeforethetrial courtisnow insufficient to support afinding of premeditation.
The State’ sargument on the question of premeditationisset out initsargument asto
Issue ll, post, and isincorporated by specific reference here.

2. Irreconcilable problems(Initial Brief of Appellant at pp. 31-33). Kormondy's

“irreconcilable problems’ seem mainly to arisefrom Buffkin’ stestimony at Hazen’s
trial and this Court’s reliance on that testimony to vacate Hazen' s death sentence.
Kormondy seems to be suggesting that this Court’ s decision in Hazen weighing the
relative cul pability of Hazen versus Buffkinwaserroneous. The Stateisnot surewhy
such an argument might benefit Kormondy. 1f onebelievesBuffkin, Kormondy isthe
shooter. If onedoesnot believe Buffkin, Kormondy isstill the shooter. Furthermore,
under any version of events, the shooter in the bedroom shot into the floor at near
contact range, instead of into Mrs. McAdam’ s brain at point blank range. If, asthe
State contends, it wasasignal, then it was, no matter whether it was Buffkin or Hazen
giving thesignal. Inany event, the evidence clearly shows that Kormondy, and not
Buffkin or Hazen, was the defendant who shot and killed Mr. McAdams.

3 & 4. Co-perpetrator proportionality analysis and Tison proportionality

analysis(combined). (Initial Brief of Appellant at pp. 33-38). Kormondy arguesthat
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the only possible justification for giving Kormondy a more severe sentence than his
co-defendantsisthat he shot and killed Mr. McAdams. Otherwise, he contends, his
co-defendants were equally if not more culpable. He contends that, because the
shooting of Mr. McAdams was “possibly by accident,” the fact that Kormondy was
thetriggerman, standing alone, failsto justify amore severe sentencefor himthanfor
hiscodefendants. Henotesthat all three of the defendantswere convicted of thesame
crimes, argues that just because Kormondy “may” have been the one who actually
killed Mr. McAdamsdoesnot make Kormondy the*“leader” or “dominant force,” and
argues that Buffkin and Hazen had aworse criminal history than Kormondy.
Asfor the comparative criminal history of these three defendants, Kormondy
arguesthat “therecord” establishesthat Buffkinwas an escaped inmate at thetime of
themurder and that Hazen admitted to having twice before been convicted of felonies
or crimes involving dishonesty. Initial Brief of Appellant at 37. By contrast,
Kormondy argues, the “only proof of Kormondy’s prior criminal history offered by
the State was his commission of the contemporaneousfeloniesinthissinglecriminal
episode,” which history all three of the defendants shared. 1bid. The State agreesin
general that, in deciding the issue of proportionality as between co-defendants, their
comparative criminal histories might well be arelevant consideration. In Dempsv.

State, 395 So.2d 501, 503-04 (Fla. 1981), for example, Demps moreseriouscriminal
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history is what distinguished him from his two life-sentenced accomplices, one of

whom was the actual killer. See also, Demps v. Dugger, 874 F.2d 1385 (11th Cir.

1989) (“We conclude that Demps' prior criminal record was sufficient to justify
imposing amore serious penalty.”). However, the State istroubled by Kormondy’s
argument in this case. First of all, as Kormondy’s appellate counsel knows, except
tothe extent that the defendant’ scriminal history might be statutorily aggravating, the
State may not present evidence of adefendant’ sgeneral criminal history if adefendant
waives the mitigator of no significant criminal history, as Kormondy did (1R 113).

Maggard v. State, 399 So.2d 973, 977-78 (Fla. 1981). Nor did Kormondy at

resentencing contend that his criminal history was less serious than that of his
codefendants, whichmight at |east have authorized the State to present itsown rebuttal
evidence. Instead, Kormondy submitted into the record portions of therecordsinthe
Buffkin and Hazen cases, from which he has now for thefirst time on appeal cherry-
picked referencesto Buffkin’sand Hazen' s prior records and compared them to the
absence in this resentencing of any evidence of Kormondy’s own criminal history.
This hardly seems fair to the State, or to be a valid way analyzing the relative

culpabilities of the various defendants.® If this Court is of amind to consider such

% This Court previously conducted a proportionality review
in the Hazen case without the benefit of a sentencing proceeding
in the Buffkin case. Al t hough we know from evi dence presented
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arguments, then in the future the State should be given the opportunity to present
proportionality evidenceto thetrial court including demonstrating that the defendant

has a more serious criminal record than his non-death sentenced codefendants.?’

in Kornondy’'s first sentencing proceeding that Buffkin is
borderline nentally retarded, we know little else about his
ment al condi tion. Had there been a Buffkin sentencing
proceeding, we mght have learned that Buffkin had serious
mental health problens, or a seriously abused childhood, or
sonething else which would have justified or even conpelled a
life sentence for him despite strong aggravation. Conpare Wtt
v. State, 342 So.2d 497, 500 (Fla. 1997)(affirmng Wtt's death
sentence where codefendant Tillman, who got |ife, had a severe
mental or enotional disturbance). Because of the difficulty in
eval uating conparative culpability when one co-defendant avoids
a sentencing hearing, and the mnimal |ikelihood that the State
would offer a plea to the nore cul pable defendant, this Court
shoul d reject cl ai s of di sparate sent enci ng when a
codefendant’s | esser sentence was the result of a plea agreenent
or prosecutorial discretion. Kight v. State, case no. SC95208

deci ded January 18, 2001. This Court would still, of course

conduct a general proportionality review of the defendant’s
sent ence.

2l The State would just suggest in addition that it is one
thing to set aside a defendant’s death sentence on
proportionality grounds when that defendant is clearly |ess
cul pable than a codefendant who got a life sentence, which was
the situation in Slater v. State, 316 So.2d 539, 542 (Fla.
1975). It is another matter altogether to set aside an
otherwse anply justified death sentence just because a
relatively wequally culpable co-defendant sonehow managed to
avoid a death sentence. In this case, Buffkin was allowed to
avoid a death sentence only because the State was concerned that
the jury was not going to convict him of first degree nurder
(his attorney had enphasized to the jury that Buffkin had nade
a consci ous decision not to shoot Ms. MAdans, and the jury had
sent a witten question to the judge about second degree nurder
during its deliberations) and al so needed a witness to put Hazen
in the MAdans house, as Hazen denied being there and Ms.
McAdans could not identify him Conpare Larzalere v. State, 676
So.2d 394 (1996)(Larzalere’s death sentence upheld even though
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Secondly, however, Kormondy ignores evidence presented at his original
sentencing, from hisown mental health expert, that Kormondy had beenintroublewith
thelaw from an early age, committing batteries, thefts, crimina mischief and soforth.
Transcript, case no. 84,709 at p. 1718. Dr. Larson testified that Kormondy was
thereafter placed in a“Dart” program; he escaped from that and was arrested for
“multipleburglariesand thefts;” hewasplaced on community control and thenviolated
that by committing another spree of burglariesand was placed in arestitution center;
hethen went on another crime spree committing burglariesand theftsand was sent to
prison. Transcript, case no. 84,709 at pp. 1720-22. In addition, Kormondy’s PSI
from theoriginal sentencing showsan extensivecriminal history, including numerous
burglaries, vehicle thefts, battery, resisting arrest with violence and possession of
controlled substances. Record, case no. 84,709 at pp. 460-62. In light of these
matters contained within therecord of Kormondy’ soriginal sentencing proceedings,
of which Kormondy’s appellate counsel Chet Kaufman cannot be ignorant (Mr.
Kaufman represented Kormondy on appeal fromtheoriginal conviction and sentence,

too), it is disingenuous of Kormondy now to make a comparative proportionality

person who actually adm nistered deadly blow was acquitted). In
any event, regardless of the relative culpability of Hazen vs.
Buffkin, Kornondy is the actual killer and is clearly nore
cul pabl e than either.
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argument based on an obvioudly invalid assumption that Kormondy hascommitted no
crimes but those arising out of the incident in which Mr. McAdams was murdered.
Kormondy’s claim that his criminal history is less serious than that of his two co-
defendants should be rejected.

The State does not quite understand Kormondy’ s argument that the record
“clearly show([s] that Kormondy did not initiatethe break-in or sexual assaults.” Initia
Brief of Appellant at 33. Itistruethat Kormondy was not thefirst of thethreeintothe
McAdams' house. However, asdiscussed previously, hewasoneof the“instigators’
of this crime, having retrieved a gun, furnished the car and driven the othersto the
scene.®® Moreover, while Kormondy may not have been the first of the intrudersto
sexualy assault Mrs. McAdams, it is clear from the testimony that, despite
Kormondy’s own denials, all three of the intruders, including Kormondy, sexually

assaulted Mrs. McAdams.

2 |n addition, if we are permitted to consider the evidence
presented in the other two cases when arguing the issue of
proportionality, then it nust be noted that Buffkin testified in
the Hazen trial that, prior to the MAdans robbery, he and
Kormondy had conmitted the burglary during which they together
stole the .44 caliber gun used in the McAdans burglary. Buffkin
also testified that after the first burglary, he and Kornondy
pl anned next to rob an occupied house, because “you get nore
money . . . [if] there’s going to be sonebody in there.”
Transcript, case no. 84,645 at pp 913-16. It was easier to
steal noney, Buffkin testified, than to steal “things” and then
try to get noney for them |[bid.
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In addition to being one of the “instigators’ of the home invasion, and one of
the persons who sexually assaulted Mrs. McAdams, Kormondy is the one who
actually killed Mr. McAdams. Inresponse to Kormondy’s contention that the issue
is whether this “one fact” makes him “so much” more culpable than Hazen and
Buffkin asto warrant adeath sentencefor himwhilethe othersare“alowedtolive,”
the State would note that this “one fact” is what makes this a murder case.
Kormondy’s two co-defendants are serving a life sentence for a murder that
Kormondy himself actually committed; the State does not think it unreasonable to
penalize the actual killer more severely, especially where the only other armed
defendant explicitly declined to shoot the remaining victim despite having the clear
opportunity to do so.%

Finaly, Kormondy argues that the shooting was unpremeditated and was

committed “quite possibly by accident.” Asthe State will more fully discussin its

2 |n its Hazen opinion, this Court explicitly held that
Buf fkin was nore cul pable than Hazen. 1In light of that hol ding,
it would seem that, as to conparative proportionality between
codefendants, all the State need do is denonstrate that Kornondy
is nore cul pable than Buffkin. That is easy: (1)Kornondy shot
and killed M. MAdans, while Buffkin chose not to kill Ms.
McAdans when he clearly had the chance; (2) Buffkin testified
for the State in the Hazen case, while Kornondy refused to do so
despite having been given use imunity as to such testinony
(Transcript, case no. 84,645 at pp. 900-902; (3) Kornmondy has an
average 1Q while Buffkin is borderline retarded; (4) Kornondy’s
prior crimnal record is nore serious than Buffkin’s.
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argument astothenext issue(thetrial court’ sfindingsinaggravation), itisthe State’s
contention that Kormondy and the others entered the McAdams home intending to
eliminateall witnessesbeforethey left. Evenif Kormondy did not mean to shoot when
hedid, the evidence showsthat he meant to at some point. After al, these defendants
made a conscious decision to burglarize an occupied residence (despite the greater
likelihood that innocent people would be hurt), threatened repeatedly to “blow” the
victims' “brains out,” and then Kormondy carried out that very threat.*

Moreover, a murder does not have to be premeditated to warrant the death
penalty. A death sentenceisauthorized for first degreefelony murder and this Court

has often upheld death sentences in felony murder cases. See, e.g., Jonesv. State,

748 S0.2d 1012 (Fla. 1999); Finney v. State, 660 S0.2d 674 (Fla. 1995); Mungin v.

State, 689 So.2d 1026 (Fla. 1995). If Kormondy did not specifically intendtofirethe

%1 n addition, both Kornondy and Hazen were upset afterwards
that Buffkin failed to kill Ms. MAdans when he had the chance.
As noted previously, Hazen testified in his trial that, if he
had been there, he would have made sure Ms. MAdans was dead.
Furthernore, although the State does not suggest that the trial
court could have considered this in making its findings in
aggravation, in the context of proportionality review the State
would note that testinony was presented at Kornondy's first
sentenci ng establishing that Kornondy had stated he woul d nurder
Ms. MAdans if he could sonehow get out of jail. These
statenments by Hazen and Kornondy, showing as they do their
vehenent displeasure that Ms. McAdanms survived, strongly
suggest that witness elimnation was planned but Buffkin sinply
refused to carry out his part of the plan.
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gun, he certainly was acting with reckless disregard for Mr. McAdams' lifewhen he

was punching him in the head with the barrel of aloaded gun. SeeTisonv. Arizona,

481U.S.137,157-58, 107 S.Ct. 1676, 95 L .Ed.2d 127 (1987)(surveying statefel ony-
murder laws and finding societal consensus that combination of factors may justify
death sentence even without a specific intent to kill; concluding that, under
Constitution, “therecklessdisregard for humanlifeimplicitin knowingly engagingin
criminal activities known to carry agrave risk of death represents a highly culpable
mental state, a mental state that may be taken into account in making a capital
sentencing judgment when that conduct causesitsnatural, though al so not inevitabl e,

lethal result.”). 3t

. The Court elaborated, 481 U S. at 157: “A narrow focus on
the question of whether or not a given defendant ‘intended to
kill,” however, is a highly unsatisfactory nmeans of definitively
di stingui shing the nost culpable and dangerous of nurderers.
Many who intend to, and do, kill are not crimnally |iable at
all -- those who act in self-defense or wwth other justification
or excuse. O her intentional hom cides, though crimnal, are
often felt undeserving of the death penalty -- those that are
the result of provocati on. On the other hand, sone
noni ntentional murderers nay be anong the nobst dangerous and
i nhumane of all -- the person who tortures another not caring
whether the victim lives or dies, or the robber who shoots
soneone in the course of the robbery, utterly indifferent to the
fact that the desire to rob may have the unintended consequence
of killing the victimas well as taking the victinms property.
This reckless indifference to the value of human |ife my be
every bit as shocking to the noral sense as an ‘intent to kill.’
| ndeed, it is for this very reason that the comon |aw and
nmodern crimnal codes alike have classified behavior such as
occurred in this case along with intentional nurders.”
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Thisisahighly aggravated murder. Two innocent persons were subjected to
their worst nightmare--accosted at gunpoint in their own home by three strangers;
repeatedly threatened with death; their home ransacked; robbed of their money and
valuables; the wife raped vaginaly and orally at the same time by two of these
strangers while the husband was prevented at gunpoint from interfering, his pleas
ignored; the husband taunted and forced to watch his wife paraded around naked in
front of him and thethree strangers; and then the husband shot at point blank rangein
the head while the wife was being raped for the third time. Although the State il
believes that all three defendants deserve death, Kormondy, as the actua killer,
deservesit themost. Hisdeath sentenceis not disproportionate to the life sentences

received by hisco-defendants. Jenningsv. State, 718 So.2d 144 (Fla. 1998)(disparate

sentence claim rgjected wheretrial judge had concluded that Jenningswasthe actual
killer and thusmore cul pabl e than his co-defendant Graves—despitefact that State had
argued at Graves' trial that Graves wasthe “leader”). His death sentence also is not

disproportionate to sentencesimposed in similar casesgeneraly. Jonesv. State, 743

S0.2d 1012 (Fla. 1999)(death penalty affirmed where aggravators included murder
committed during robbery, prior violent felony, murder was HAC; avoid arrest

aggravator harmlesseven if improperly found); Shellito v. State, 701 So.2d 837 (Fla.

1997)(death penalty proportionatefor 19 year old defendant of low averageintelligence
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whereaggravatorswere murder during commission of robbery and prior violent felony
aggravator established by proof of three subsequently committed robberies); Geralds
v. State, 674 S0.2d 96 (Fla. 1996) (death sentence proportionate when two aggravators

weighed against onestatutory and three nonstatutory mitigators); Finney v. State, 660

$0.2d 674 (Fla. 1995) (death penalty for convictionfor first degreefelony murder with

robbery as underlying felony was proportionately warranted); Hunter v. State, 660

S0.2d 244 (Fla. 1995) (death penalty warranted where there were two aggravators --
prior violent felony conviction and capital felony committed during arobbery -- and

ten nonstatutory mitigators); Gamble v. State, 659 So.2d 242 (Fla. 1995) (death

sentence proportionate wherethereweretwo aggravators, one statutory mitigator and

several nonstatutory mitigators); Hayes v. State, 581 So.2d 121 (Fla. 1991) (two

aggravating factors weighed against mitigators of low age, low intelligence, learning

disability and deprive environment); Freemanv. State, 563 So.2d 73 (Fla. 1990) (two

aggravators weighed against low intelligence and abused childhood); Kight v. State,
512 S0.2d 922 (Fla. 1987) (two aggravators—murder committed during robbery and

prior violent felony-versus evidence of mental retardation and deprived childhood).*

32 The cases cited by Kornondy (Initial Brief of Appellant,
at pp 36-37) are inapposite. In Ray v. State, 755 So.2d 604
(Fla. 2000) it sinmply could not be determned who fired the
fatal shot. Moreover, this Court found that the death sentence
woul d be disproportionate even if Ray were shown to be the
killer, in view of Ray's low I1Q and his dom nance by co-
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5. Conclusion. Especially in view of the minimal mitigation established by
Kormondy, thereisno merit to hiscontention that adeath sentenceisdisproportionate
punishment for someone who plans and carries out ahome invasion armed robbery
of acouplewho arerepeatedly threatened with death, whojoinshistwo co-defendants
in raping the wife, and who then shoots the husband in the head from point-blank
range. Kormondy’s death sentence amply furthers all the valid penological
justifications for a death sentence: retribution, deterrence and incapacitation. See

Conner v. State, 251 Ga. 113, 303 SE2d 266 (1983)(identifying valid penological

justifications for capital punishment). It isa proportionate sentence.
.

THE TRIAL COURT’S FINDINGS IN AGGRAVATION
ARE NOT ERRONEOUS FOR ANY REASON ALLEGED

def endant Hall . In Terry v. State, 668 So.2d 954 (Fla. 1996),
this Court concluded that the State had proved only one valid
aggravat or. Moreover, Terry did not invade anyone’'s hone or

rape anyone. Both Parker v. State, 643 So.2d 1032 (Fla. 1994)
and Jackson v. State, 599 So.2d 103 (Fla. 1992) are jury
override cases. In Jackson v. State, 575 So.2d 181 (Fla. 1991),
there was no evidence that the defendant personally had ever
even possessed a gun, nuch less fired it. In Slater v. State,
316 So.2d 539 (Fla. 1975), the actual shooter, who was mnuch
ol der than Slater, got |ife, while the nmuch younger Slater, who
shot no one, got death. Finally, in Cherry v. State, 544 So.2d
184 (Fla. 1989), no one shot anyone, the victim sinply died of
a heart attack during a robbery.
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Initssentencing order, thetrial court explicitly found two statutory aggravating
circumstances: prior violent felony convictions (essentialy, the robbery and sexua
battery committed in the same criminal episodeastheinstant murder); and themurder
was committed during a burglary (2R 203-04). Kormondy makes no complaints
whatever about these two aggravators. However, in his Statement of the case, he
asserts that, in the course of enumerating its findings as to the “ committed during a
burglary aggravator,” the trial court found “three additional uncharged aggravating
circumstances.” Initial Brief of Appellant at 4. Thesethree“uncharged”’ aggravators
found by the court, Kormondy asserts, were CCP, witness elimination and HAC.
Initial Brief of Appellant at pp. 4-6. In his second issue on appeal, Kormondy
complains about the alleged CCP and witness elimination findings, contending that
they are in disregard of this Court’s “mandate” at set out in its opinion in the first
appeal, contrary tothe*law of thecase,” and violate principlesof doublejeopardy and
collateral estoppel. In addition, he contends that all three “findings’ are improper
because they were not sought by the State or given in instruction to the jury.

The State's position is, first, that the trial court may find aggravating
circumstances supported by the evidence, whether or not specifically contended for
by the State or givenininstructionto thejury. Thelack of jury instructionisthe only

complaint Kormondy makes about thealleged HAC finding, and the evidenceclearly
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supportsaconclusion that thismurder wasHAC. Secondly, thetrial court smply did
not find the CCP aggravator, so it really does not matter if, as Kormondy contends,
this Court’ s prior opinion mandates the rejection of CCP at resentencing. However,
under ample precedent, aresentencing isacompletely new proceeding, and thetrial
court may find aggravators not presented at the first sentencing, or find aggravators
that were presented at the original sentencing but not found, or find aggravators that
wererejected on thefirst appeal asinsufficiently supported by the evidence, or reject
mitigation that wasfound at theoriginal sentencing. Third, thereisno doublejeopardy
or collateral estoppel bar tofinding thewitnesselimination aggravator onresentencing
and the evidence now supportsthat aggravator; moreover, evenif it doesnot, in view
of the strong aggravation and minimal mitigation present in this case, any error in
finding the witness elimination aggravator is harmless.

1. Thetrial court’sfindings in aggravation. As noted above, the trial court
explicitly foundtheprior violent felony aggravator and the committed during aburglary
aggravator. Inthecourseof setting out itsfindingsastothelatter, thetrial court found

all the elements of thewitness elimination and HAC aggravators.® The Statewill not

3 The court found that “the evidence overwhel mingly supports
a prearranged plan of witness elimnation, and that the dom nant
and only notive for the killing of Gary MAdans was to avoid
arrest or detection” (2SR 206). In addition, the court found
that Kornondy's conduct “towards the victins was unconscionabl e
and pitiless and unnecessarily torturous to the victins” (2SR
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guarrel with Kormondy’s claim that these are in essence findings of additional
statutory aggravators, even though they are incorporated into the court’ sfindings as
to the commission of aburglary aggravator. If, asthe State contends, the evidence
supportsthese aggravators, this Court could consider themin aggravation evenif the
trial court had not found them, in accordance with this Court’s “responsibility to
review the entirerecord in death penalty casesand the well-established appellaterule
that all evidence and matters appearing in the record should be considered which

supportthetrial court’ sdecision.” Echolsv.State, 484 S0.2d 568, 576-77 (Fla. 1986).

The State disagrees with Kormondy’ s assertion that the trial court found the
CCP aggravator. The court certainly did not explicitly find the aggravator, and
nowherein the court’ sfindings regarding the two statutory aggravatorsthe court did
explicitly make any determination that this murder was “committed in a cold,
calculated, and premeditated manner, without any pretense of moral or legal
justification.” Section921.141(5)(i), Fla. Stat. (1999). Absent suchlanguage, the State
does not understand how it can be said that the court found the CCP aggravator.

2. The HAC aggravator. Kormondy’sonly complaint about thisaggravator is
that thejury wasnot instructed onit. Thisargumentismeritless. A trial judgecanfind

aggravatorsnot submitted to thejury. Hoffmanv. State, 474 So.2d 1178 (Fla. 1985);

206) .
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Whitev. State, 403 So.2d 331 (Fla. 1981). Furthermore, as noted above, this Court
can consider aggravators established by the evidence even if not found by the tria

court. Echols, supra* Kormondy does not even suggest that the evidence is

insufficient to establish HAC, or that thereis any other bar to its consideration. Nor
could he, asthe evidenceamply demonstratesthat thismurder washeinous, atrocious
or cruel. Although Mr. McAdamswaskilled by asingle gunshot would to the head,
the commission of murder was in this case clearly accompanied by such additional
acts asto set the crime apart from the norm of capital fel onies-the conscienceless or

pitiless crime which is unnecessarily tortuousto the victim. Buenoanov. State, 527

S0.2d 194, 199 (Fla. 1988). Mr. McAdams was accosted in his home by armed
intruders, who repeatedly threatened him with death, forced himto drink beer, forced
him to squat on his hands and knees while his wife was raped, and forced him to
watch as hiswife was paraded around naked in front of three strangers; then he was
shot while being punched repeatedly in the head with his own gun. “Undoubtedly,

[Mr. McAdams] suffered great fear and terror during the events leading up to [his]

3 Kornondy’s reliance on Hanilton v. State, 678 So.2d 1228,
1232 (Fla. 1996) and Cannady v. State, 620 So.2d 165, 170 (Fla.
1993) is m splaced. Nei t her of those cases overruled Echols.
In those cases, this Court nerely held that, when it determ ned
on appeal that none of the aggravators found by the trial court
was valid, it would not uphold a death sentence on the basis of
an aggravator not presented to or found by the trial court.




murder.” Preston v. State, 607 So.2d 404, 410 (Fla. 1992). This Court’s precedent

supports afinding of HAC in this case. Cook v. State, 542 So.2d 964 (Fla. 1989)

(HAC proper wherevictim istortured either physically or emotionally by thekiller);

Banks v. State, 700 So.2d 363 (Fla. 1997) (HAC proper where victim sexually

assaulted before being killed by single gunshot to head).* And thisisso even though

some of the predicate acts leading up to Mr. McAdams' death were committed by

Kormondy’ sco-defendants. Henyardv. State, supranote 35 (co-defendant raped and

taunted surviving victim); Cavev. State, 476 So.2d 180 (1985) (HAC properly found

where co-defendants had raped the victim).

2. The witness elimination aggravator. Kormondy contends the trial court
defied thisCourt’ s*mandate” infinding the CCP and witnesselimination aggravators.
As noted previously, the State does not agree that the trial judge’s findings can

reasonably be construed asincluding afinding of CCP. Nor doesthe State agree that

3 Although in this case, the nmurder victim was not the one
who was sexually assaulted, his wife was and it is clear that
M. MAdans knew it. The assault on and humliation of his wife
certainly contributed to the fear and enotional trauma M.
McAdans suffered during this episode. See Pooler v. State, 704
So.2d 1375, 1378 (Fla. 1997) (fact that victim saw defendant
shoot her brother contributed to her own fear); Henyard v.
State, 689 So.2d 239, 254 (Fla. 1996) (HAC properly found for
the nurder of two children *“based upon the entire sequence of
events, including the fear and enotional trauma they suffered
during the episode culmnating in their deaths,” including
seei ng their nother being raped).




this Court’ s previous opinion contains any sort of “mandate” against finding CCPon
resentencing. ThisCourt vacated Kormondy’ sdeath sentence onthe ground that non-
statutory aggravating evidencewas presented. AlthoughthisCourt cautionedthetria
court that on resentencing a CCPfinding would beinappropriateif “ premeditationis
not established,” the Court did not strike the CCP aggravator, or preclude the
submission of additional evidence asto premeditation on resentencing, or precludea
finding of CCP on resentencing. 703 So.2d at 463. Itiswell settled that when acase
isremanded for new sentencing proceedings, theresentencing isallowed “to proceed

In every respect as an entirely new proceeding.” Wikev. State, 698 So.2d 817, 821

(Fla. 1997). Thus, onresentencing, thetrial court may find aggravating circumstances

not found at the original sentencing, Rose v. State, 461 So.2d 84, 87 (Fla. 1984) or

reject mitigation that was found at the original sentencing, Thompson v. State, 619

So.2d 261, 267 (Fla. 1993); King v. Dugger, 555 So.2d 355, 358-59 (Fla. 1990). In

fact, this Court has expressly held that its regjection of an aggravator on appeal for
insufficiency of evidence does not preclude the introduction of new evidence on

resentencing and anew finding of that same aggaravator. Mann v. State, 453 So.2d

784, 785-86 (Fla. 1984). That is, wherethe State failsto present sufficient evidence
In support of an aggravator at theoriginal sentencing, it may “remed[y] thisomission

on resentencing.” Ibid. In short, the “clean date” rule applies to resentencing



proceedings. Preston v. State, 607 So.2d 404, 408 (Fla. 1992). In the prior appeal

inthiscase, this Court was surely aware of thisprecedent. Furthermore, if thisCourt
had meant to “ preclude” afinding of CCP or any other aggravator onremand, it could
have done so explicitly. The very language of the opinion, however, contemplatesa
new sentencing hearing with new evidence. Furthermore, thetrial judgedid not find
CCP on resentencing, and this Court did not even mention the witness elimination
aggravator initspreviousopinion. Thus, evenif thisCourt did meanto preclude CCP
on the second go around, it seems clear that this Court did not issue a “mandate”
against finding witness elimination, and the question now should be whether or not
sufficient evidence was presented at the resentencing hearing to support the trial
judge’ s findings, not whether sufficient evidence existed at the original sentencing
proceedings to support witness elimination.

However, besides arguing the meaning of this Court’s previous opinion,
Kormondy makes constitutional arguments, contending that finding an aggravator
involving premeditation isforecl osed on resentencing by principlesof doublejeopardy
and collateral estoppel. Kormondy fails to demonstrate, however, that these
constitutional arguments were raised below, and the State is unable to find that they
were. Thus, his constitutional arguments are not preserved for appeal and are

procedurally barred.



Evenif not barred, however, they are meritless. Kormondy’ s doublejeopardy
argument has been explicitly regjected by this Court. InPreston, this Court addressed

and regjected just such argument, relying on such casesasBullington v. Missouri, 451

U.S. 430 (1981) and Poland v. Arizona, 476 U.S. 147 (1986). Asnoted in Preston,

acapital sentencing isnot a*“set of mini trials on the existence of each aggravating
circumstance.” 607 So.2d. at 408. Thergjection of a particular aggravator isnot an
“acquittal” of that circumstance for double jeopardy purposes and does not foreclose
its consideration on resentencing. 1bid.

Kormondy’s collateral estoppel argument is based on Ashe v. Swenson, 397

U.S. 436 (1970). Under thisargument, the point isnot that aggravation wasrejected
intheoriginal sentencing, but that Kormondy wasin effect “ acquitted” of the crimeof
premeditated murder; therefore, heargueslack of premeditationisanissueof “ultimate
fact” that has been determined by avalid, final judgment and cannot berelitigated at
any future proceedings. Strictly speaking, of course, Kormondy was not acquitted of
anything; his conviction for first degree murder was upheld on appeal. More

importantly, however, isthat Ashev. Swenson involved reprosecutions; Kormondy

can cite no case in which the collateral estoppel rationale of Ashe hasbeen appliedto

sentencing proceedings, even capital sentencing proceedings. TheruleinthisStateis
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that, aresentencing being in all respects an entirely new proceeding on aclean date,
the State may present additional evidencein support of an aggravator on resentencing.

Kormondy does not even argue that the evidence isinsufficient to support the
witness elimination aggravator except to say that the evidence is the same as was
presented inthe original trial, and the law of the case doctrine should apply. But the
evidence, whilelargely the same, isnot quite. Lovedid not testify at theoriginal tria
that the murder weapon would not have gone off accidentally if it had been slammed
against ametal rail or eventhrown acrosstheroom. Moreover, therewasno evidence
presented at the original sentencing that Hazen had said that hewould have made sure
that Mrs. McAdamswas dead if he had been there. In fact, evidence consistent with
premeditation was presented previoudy; this Court merely held that it did not
“exclude” an accidental shooting. However, the evidence presented at resentencing
Is sufficient to satisfy the circumstantial evidence standard of review set out in this

Court’s recent decision in Miller v. State, 25 Fla. L. Weekly S649 (Fla. Aug. 31,

2000). Under that standard of review, the test on appeal isnot whether the appellate
court is itself convinced that the evidence excludes all reasonable hypotheses of
innocence, but only whether thereissubstantial, competent evidenceinconsi stent with
innocence. Asset out inMiller, the question of whether the evidencefailsto exclude

all reasonable hypotheses of innocence isfor the factfinder to determine, and where
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thereissubstantial, competent evidenceto support thefactfinder’ sdecision, thisCourt
will not reverse. The State is not required to rebut conclusively every possible
variation of eventswhich could beinferred from the evidence, but only to introduce
competent evidence which isinconsistent with the defendant’ s theory of events.
Kormondy contendsthe gun went off accidentally. However, thetestimony of
thefirearmsexaminer isinconsi stent with such contention. Hesaidthat agunlikeMr.
McAdams owned, in reasonably good working order and not cocked, would not go
off accidentally simply by poking someone in the head with it; on the contrary, it
would not go off even if thrown clear acrossthe room or slammed up against ametal
barrier. It is true that, because Kormondy disposed of the gun, Love could not
examineit. However, the person who traded the gun to Mr. McAdams three years
earlier testified that it wasin good working order when he gaveit to Mr. McAdams.
Mr. McAdams was a high-ranking officer of a bank, who owned only this one gun,
which heoccasionally used for target practice. Gunsgenerally remainingoodworking
order for along time, and there is no indication that Mr. McAdams is the kind of
person who would have modified his gun to giveit ahair trigger or otherwise have
abused it. Absent any evidence to the contrary, there is absolutely no reason to
assumethat Mr. McAdams gunwasnot inreasonably good working order at thetime

of the murder.

Ivi



Moreover, Mr. McAdams was shot at point-blank range; the testimony of the
medical examiner wasthat thegunwaspressed “firmly” toMr. McAdams' skull. We
know that Mr. McAdams was unarmed and that Mr. and Mrs. McAdams did
everything the intruders told them to. We know that the McAdams had been
repeatedly threatened with having their brains blown out. We know that Hazen was
upset that Mrs. McAdams wasn'’t killed and that if he had been in the bedroom with
her she would have died. And we know that Kormondy lied to police about not
having raped Mrs. McAdams and that he lied about Buffkin having shot Mr.
McAdams. There simply is no reason to credit his statement to police that the
shooting was an accident, and it strains reason to think that such a shooting was an
“accident.” Moreover, even if Kormondy did not mean to shoot when hedid, heand
the others planned to kill the McAdams before they left. There is no other rational
explanation for Buffkin having shot into thefloor after Mr. McAdamswas shot except
to convince his cohortsthat their plan to eliminate witnesses had been carried out, or
for Hazen’ stestimony that he would have made sure she was dead if he had beenin
the bedroom with Buffkin.

Competent, substantial evidence supportsthisaggravator. The State does not
think thetria court erredinfinding that thismurder wasaplanned witnesselimination.

Should this Court disagree, however, the error is harmlessin light of the strong (and
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uncontested) remaining aggravation and the minimal mitigation. Jonesv. State, 748

So0.2d 1012, 1027 (Fla. 1999)(any error in finding witness elimination would be
harmless in view of three other valid aggravating circumstances, including murder
during a kidnapping and robbery, prior violent felony, and HAC).

Kormondy has not demonstrated reversibleerror astothetrial court’ sfindings
in aggravation.

[1.
THE TRIAL COURT COMMITTED NO REVERSIBLE
ERROR AS TO ITS FINDINGS REGARDING
MITIGATION
Thetrial court addressed in its sentencing order one proposed statutory
mitigator and three proposed nonstatutory mitigators.

1. The proposed mitigator that Kormondy was an accomplice in the capital
felony committed by Buffkin and that Kormondy’ s participation was minor. Insofar
as the State can tell, Kormondy is not challenging the trial court’s rgjection of this
statutory mitigator. The evidence fully supports the trial court’s rejection of this
mitigator, asthe evidence establishesthat Kormondy, not Buffkin, actually committed

the capital felony. The State relies on its full discussion of this matter set forth

previoudly.
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2. Kormondy' s death sentence is disproportionate to his co-defendant’s life
sentences. Kormondy’ sargument asto thisfinding isthe same as he makesin Issue
I. The State relies on its argument as to that issue. As the State argued there,
Kormondy’ s death sentence is not disproportionate to the life sentences received by
his co-defendants.

3. The killing was accidental. This too has been discussed previously. The
trial court did not err in rgjecting this mitigator as the killing was not an accident.
Moreover, even if the killing was not premeditated, “accidentally” shooting an
unarmed, helpless victim at point blank range in the head while taunting him and
punching him in the head with the barrel of a cocked, loaded gun while hiswifeis
being raped during a home invasion robbery is not the kind of “accident” that
reasonabl e personswould find mitigating. Andif rejecting such aproposed mitigator
was error, it was harmless.

4. Kormondy cooperated with police. First of all, he did so only after police
hunted him down with dogs. Second, his cooperation consisted of trying to blame
another for the murder and denying all involvement in the sexua battery of Mrs.
McAdams. Rejecting this mitigator was well within the discretion given to thetrial

court. Treasev. State, 25 Fla. L. Weekly S622 (Fla. Aug. 17, 2000).
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5. Kormondy behaved himself during the resentencing proceedings. Asthe
trial court noted, he had little choice in view the presence of ample security to assure
his good conduct.

Competent, substantial evidencesupportsthetria court’ sfindingsin mitigation.

Mansfield v. State, 758 So.2d 636 (Fla. 2000). Thetrial court did not err, or at least

err reversibly, inrgecting thisproposed mitigation. Miller v. State, 25 Fla. L. Weekly

S649 (Fla. Aug. 31, 2000).
V.

THE TRIAL COURT PROPERLY ALLOWED THE

STATE TO PRESENT EVIDENCE RELEVANT TO

KORMONDY’S PROPOSED MITIGATOR OF

COOPERATION WITH POLICE

Kormondy argues herethat the State “ was permitted to inundate thejury” with

“elaborate’ testimony about his capture, making
his “inadmissible arrest episode’ a “feature” of the penalty phase. Initial Brief of
Appelant at pp. 59, 63. The State does not agree that it “inundated” the jury with
testimony about his capture or that it was irrelevant.

First of all, thetestimony at issueiscontainedinlessthan 15 pages of transcript

out of aimost 250 pages of testimony.*® Thisis hardly an “inundation.” Second,

% 4T 336-38, 364-68, 373-75, 379-81
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Kormondy concedes that this evidence was offered to rebut his mitigation of
cooperationwithlaw enforcement. He contends, however, that hismitigator only went
to his cooperation “ after hisarrest,” and also contends that the State may not rebut a
mitigator before it is presented.

If Kormondy is suggesting that the State may not present testimony in rebuttal
until after the defense presents testimony in mitigation, the State would be in a
guandary here, because Kormondy never presented evidence. The State does not
agree, however, that a defendant should be able to argue mitigation based on the
State' sevidencewithout giving the State achanceto rebut that claimed mitigation. In
this case, Kormondy may not have presented evidence, but he sure presented his
theory of cooperation in mitigation at the outset of the hearing, by way of defense
counsel’ sopening statement, before any testimony was presented. After informingthe
jury that itsjob would beto weigh aggravators against mitigators, defense counsel set
out Kormondy’ s proposed mitigation, including cooperation with police:

What you' re going to find out during the course of thistrial, this
hearing, isthat after Johnny Shane Kormondy was arrested, heand only
heimmediately commenced to cooperate with law enforcement. Without
his cooperation, without his testimony, the law enforcement would not
have captured Buffkin and Hazen. Mr. Kormondy gave them that

information, that evidence and that’ s how they captured them. Another
mitigator that you will findis. . ..
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(4TR 227). Inlight of this clear statement, Kormondy cannot reasonably claim that
the State could not present evidence to rebut this claim that he had cooperated with
police.

Kormondy contendsthat in any event the State’' srebuttal wasimproper because
it went to hislack of cooperation before his arrest while his proposed mitigator only
went to hiscooperation with policeafter hisarrest. However, asthe prosecutor stated
at the hearing, in response to this same objection: “That’ s like saying the Japanese
cooperated in 1946. They didn’t do much cooperating beforethen” (4TR 378). In
the prosecutor’s view, cooperation with police only after fleeing and having to be
hunted down with dogs was not real cooperation.

Whether or not thejury would agree with thisassessment, thejury wasentitled
to hear the compl ete the story surrounding theissue of Kormondy’ scooperation with
police before making its own assessment; Kormondy had no right to present

misleading and incomplete evidence on thisissue. Bolin v. State, 736 So.2d 1160,

1166-67 (Fla. 1999) and Fitzpatrick v. Wainwright, 490 So.2d 938 (Fla. 1986), relied

on by Kormondy, are inapposite, as in each of those cases the State had presented
evidencein anticipatory rebuttal of potential mitigatorsthat were never presented or
argued. (Indeed, in Fitzpatrick, defense counsel had expressly disclaimedrelianceon

the mitigator the State sought to rebut.)
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In the State’s view, Kormondy has failed to demonstrate that the trial court
abused its discretion in admitting this testimony. Ray v. State, 755 So.2d 604 (Fla.
2000). Shouldthis Court disagree, however, any error was harmless. Thetestimony
was relatively minimal in the context of the entire sentencing hearing. Moreover,
nothinginthisevidence precluded K ormondy from arguing to thejury andto thetrial
court that his cooperation following hisarrest was mitigating. Finally, inview of the
fact that Kormondy’ s alleged cooperation following hisarrest consisted primarily of
attempting to take some of the heat off himself by minimizing his own culpability
(denying he raped Mrs. McAdams or shot anyone) and blaming another for the
shooting he committed, this proposed mitigator is minuscul e indeed, with or without
consideration of the true motivation for his cooperation (once he recognized that the

“jig” was up for him, Leev. lllinois, supra, he simply resolved not to “go down”

alone).
V.
BECAUSE KORMONDY FAILED TO MAKE A
PROFFER OF THE TESTIMONY HE SOUGHT TO
ELICIT ON CROSS-EXAMINATION OF MRS,
McADAMS, THIS ISSUE IS NOT PRESERVED FOR
REVIEW
Kormondy arguesherethat thetrial court erred in sustaining astate’ sobjection

to a question defense counsel asked of Mrs. McAdams on cross-examination.
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Kormondy contends that the State bears the burden of proving that this error was
harmless. However, Kormondy failed to proffer thetestimony he sought toélicit from
Mrs. McAdams, and the State has no ideawhat testimony defense counsel wanted to
elicit. Absent aproffer, the State has no way of arguing either lack or error or lack of
harm. Itiswell settled, however, that, having failed to demonstrate the relevancy of
the sought-after testimony by way of proffer, Kormondy cannot now claim error.

Trease v. State, 25 Fla. L. Weekly S622 (Fla. 2000); Goodwin v. State, 751 So.2d

537, 544 (Fla. 1999); Norton v. State, 709 So.2d 87 (fn. 8)(Fla. 1997).

VI.
VICTIM IMPACT EVIDENCE WAS PROPERLY ADMITTED
Three witnesses gave victim impact testimony in this case: CeciliaMcAdams
(Gary McAdams' wife); Gloria McAdams (Gary McAdams mother); and Kay P.
Pavlock (along-timefriend and former neighbor of Gary McAdams). Therewasno
objection to any of this testimony, as Kormondy acknowledges. Initial Brief of
Appellantat 74. Thus, thisclaimisprocedurally barredintheabsence of fundamental

error. Sexton v. State, 25 Fla. L. Weekly S818, S821 (Fla. Oct. 12, 2000).

Kormondy attemptsto arguethat therewassuch avast quantity of inadmissiblevictim
impact evidencethat its admission wasfundamental error. Infact, however, the sum

total of victimimpact evidencewasnot vast, comprising some 13 pages of transcript.
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Any possibleinadmissible portion hasto beminuscule. Moreover, inthe State’ sview,
little if any was objectionable. CeciliaMcAdamswas of course an eyewitnessto the
crime and testified about it. Kormondy does not contend that any of her eyewitness
testimony about the crime was impermissible victim impact evidence. Asfor the
testimony he does complain about, none of it included any statutorily forbidden
“[c]haracterizations[or] opinionsabout the crime, thedefendant, [or] the appropriate
sentence.” Section 921.141(7), Fla. Stat. (1999). Testimony about Gary McAdams
and what kind of person he waswere properly admitted, as was testimony about the

impact of his death on his family. Bonifay v. State, 680 Fo.2d 413, 419-20 (Fla.

1996). The State does not seeanything which doesnot fit withinthese parameters, but
If somesmall portion of thetestimony wasoutsidethat permitted under law, thenitdid
not risetothelevel of fundamental error inlight of the strong aggravation and minimal

mitigationinthiscase. Alstonv. State, 723 So.2d 148, 160 (Fla. 1998). Absent such

fundamental error, this issue is not preserved for review and no reversible error
occurred.
VII.
THE RECENT UNITED STATES SUPREME COURT

DECISION IN APPRENDI v. NEW JERSEY IS
INAPPLICABLE TO CAPITAL SENTENCING
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Kormondy argues that Florida's death penalty procedures providing for
sentencing, ultimately, by a trial judge who makes findings in aggravation and
mitigation and imposesalife or death sentence based upon thosefindingsas set forth

by written order, are invalid, citing Apprendi v. New Jersey, 120 S.Ct. 2348, 147

L.Ed.2d 435 (2000). Kormondy failsto show how thisissue has been preserved for
appeal by timely objection below. The State would contend that, absent such
showing, this claim is procedurally barred.

Moreover, itismeritless. Kormondy acknowledgesthat the Apprendi majority
specifically rejected the suggestion that itshol ding woul d affect the Court’ sprecedent

upholding judge sentencing in capital cases, including Walton v. Arizona, which

explicitly approved judge sentencing in capital casesand rejected any requirement of
jury sentencingin capital cases. Initial Brief of Appellant at 78. Asheacknowledges,
the Apprendi Court stated:

Finadly, the Court has previously considered and rejected the
argument that the principles guiding our decision today render invalid
state capital sentencing schemes requiring judges, after ajury verdict
holding adefendant guilty of acapital crime, tofind specific aggravating
factors before imposing a sentence of death. Walton v. Arizona, 497
U.S. 639, 647-649 (1990); id., at 709-714 (Stevens, J., dissenting). For
reasons we have explained, the capital cases are not controlling:

“Neither the casescited, nor any other case, permitsajudge
to determinethe existence of afactor which makesacrime
acapital offense. What the cited cases hold isthat, once a
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jury hasfound the defendant guilty of all the elementsof an

offensewhich carries asits maximum penalty the sentence

of death, it may be l€eft to the judge to decide whether that

maximum penalty, rather than a lesser one, ought to be

imposed. . . . The person who is charged with actions that

expose himto the death penalty has an absol ute entitlement

tojury trial on al the elements of the charge. [cit]
147 .Ed.2d at 459. Kormondy argues, however, that comparisonto Arizona sdeath
penalty procedureisinvalid because in Florida capital casesthejury isco-sentencer,
Incontrast to Arizonacapital cases, inwhichthe*jury isnot eveninvolvedinthefact-
finding process.” Initial Brief of Appellant at 82.

The State does not follow thisargument. |f apurejudge-sentencing procedure

Is constitutionally acceptable, then it defies logic that a procedure calling for judge-
sentencing foll owing anon-binding jury recommendation would somehow beinvalid,
especially where, asin Florida, thejury isgiven explicit instructionsto consider only
such aggravating circumstances as have been defined for themand which thejury finds
to exist beyond areasonable doubt. Inthiscase, asinall death penalty cases, thejury
was instructed to render an advisory sentence based upon its determination as to
whether sufficient aggravating circumstances exist to outweigh any mitigating
circumstances and which may justify the imposition of adeath sentence; further, the

jury was explicitly instructed that it could consider only such aggravating

circumstances as it found beyond a reasonable doubt. Obvioudly, if the jury had
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found none to exist beyond a reasonable doubt, then, under the court’s explicit
instructions, the jury could not have found that the death penalty was justified. By
recommending a death sentence, the jury had to have found at least one statutory
aggravating circumstance, which is al that is required to render a defendant death
eligible under the statute.

Apprendi holds only that “[o]ther than the fact of aprior conviction, any fact
that increasesthe penalty for acrime beyond the prescribed statutory maximum must
be submitted to ajury, and proved beyond areasonable doubt.” 147 L.Ed.2d at 455.
The State does not agree with Kormondy’ s suggestion that aggravating factorsdo in
fact increase the penalty for murder beyond the statutory maximum; Florida law
providesthat the punishment for acapital felony islifeimprisonment or death. Section
775.082, Fla. Stat. 1999.%” Evenif Apprendi issomehow applicable, however, which

the Statedisputes, itsrequirementsaresatisfied. Inthiscase, aggravating factorswere

1t is true that, in Florida, a death sentence may be
inposed only if one or nore aggravating factors is found, but
that is true of any death penalty schene in any state having a
deat h sentence. If Florida’s death penalty procedures for this
reason run afoul of Apprendi, then so nust the death penalty
procedures in every state having non-jury sentencing. Appr endi
itself, however, tells us that such is not the case. The State
would note that the Delaware Suprenme Court has rejected an
Apprendi challenge to its capital punishnment procedures. State
v. Weeks, 2000 W. 1694002 (Del. Novenber 9, 2000).
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submitted to ajury, which found at | east one aggravating factor beyond a reasonable
doubt.®

Arguments that the Constitution requires ajury to impose a sentence of death
or make the necessary findings in aggravation have been repeatedly rejected by the

United States Supreme Court. Waltonv. Arizona, supra; Clemonsv. Mississippi, 494

U.S. 738 (1990); Hildwin v. Florida, 490 U.S. 638 (1989); Spaziano v. Florida, 468

U.S. 447 (1984); Proffitt v. Florida, 428 U.S. 242 (1976). Florida s sentencing

procedures are not fundamentally unfair, and there is no merit to this claim.

CONCLUSION

For al of the foregoing reasons, Kormondy’s death sentence should be
affirmed.
Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

% Nothing in Apprendi requires that this determnination nust

be unaninous. In fact, even the determ nation of guilt need not
be unani nous. Johnson v. Lousiana, 406 U S. 356 (1972); Apodaca
v. Oegon, 406 US 404 (1972). Nor is there is any

requirenent that jurors identify or agree unaninously on a
particular theory of liability. Schad v. Arizona, 501 U S. 624
(1991).
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