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STATEMENT OF THE CASE AND OF THE FACTS

This is a petition for discretionary review of a deci sion by
the First District Court of Appeal which reversed the Judge of
Conmpensation Claims calculation of D xon's permanent and tota
disability benefits based upon this Court's holding in Escanbia

County Sheriff's Dept. v. Gice, 692 So.2d 896 (Fla. 1997).

Al t hough the First District felt that the broad holding in Gice,
w thout any limting | anguage, necessitated reversal, it expressed
reservations about that decision's precedential effect on this
case: "we question whether . . . [this Court's] holding is
applicable to cases such as that on appeal in which the claimnt's

ACE exceed his AWN " GAB Busi ness Services, Inc., and Bio Lab,

Inc. v. Dixon, 24 F.L.W 1674, 1675 (Fla. 1st DCA July 5, 1999).

The facts of this case are not in dispute. D xon was injured
in a car accident in Orange County on March 28, 1994, whil e working
for Bio Lab, Inc., as a sales representative. (R 89) Hi s duties
at Bio Lab were essentially those of an inventory clerk who went to
vari ous stores such as Hone Depot to determ ne what supplies they
needed. (R 6) Dixon was hurt on his way to nmake a delivery for
his enployer. (R 89) He was accepted as permanently and totally
di sabl ed on June 8, 1995. (T. 89)

The parties stipul ated bel owthat D xon's AWVwas $260. 00 with

a credit of $173.33 wuntil his health insurance benefits were



di sconti nued. (R 89-90) The Respondents [hereinafter
"Enpl oyer/ Carrier"] provided D xon with a group disability policy
fromMetropolitan Life that paid him $100.00 per nmonth. (R 177)
At the tinme of the hearing on July 23, 1998, D xon was receiving
Soci al Security Benefits in the anount of $198.74 a week. (R 177)
Hi s AWV was $260.00; his ACE were $2,083.00, or $484.42 a week.
(R 177)

Di xon relocated in Florida in 1987, after retiring as an
II'linois police officer. (R 6) At the tinme of his injury, he was
receiving a nonthly pension fromthe Illinois State Retirenent Fund
(R 21) in the anpbunt of $1, 150. 00.

On Decenber 25, 1997, the Enployer/Carrier began inposing an
of fset on D xon's benefits based upon its interpretation of this

Court's decision in Escanbia County Sheriff's Dept. v. Gice, 692

So.2d 896 (Fla. 1997). Dixon filed a Petition for Benefits on
February 23, 1998, which requested a recal cul ati on of the Per manent
and Total Disability Benefits of fset which the Enpl oyer/Carrier had
begun taking. (R 202)

On July 23, 1998, the Judge of Conpensation C ains conducted
a hearing regarding the recalculation of D xon's Permanent and
Total Disability Benefits. (R 175) On August 4, 1998, the Judge
of Conpensation Clainms entered the Order which is the subject of

this appeal. The Judge rul ed:



The Enpl oyer/ Carrier shall cal cul ate and pay,
t oget her W th statutory i nterest, al |
disability benefits due the Enployee by

applying the formula announced in Escanbia

County Sheriff's Dept. v. Gice, 692 So.2d 896
(Fla. 1997), to the Enpl oyee's Average Current
Earnings figure of $2,083.00 per nonth, or
$484. 42 per week, rather than the Enployee's
Aver age Weekly Wage of $260.00. (R 179)

The Judge of Conpensation Cl ains al so directed the Enpl oyer/Carrier

to pay D xon's attorney reasonable fees and costs.

(R 179)

The

Enmpl oyer/ Carrier tinely filed a notice of appeal to the First

District.

(R 187) The appeal was briefed and argued.

On July 15, 1999, the First District issued its opinion

reversing the ruling of the Judge of Conpensation Cains after

stating:

W are fully aware of the fact that there is
no nention in Gice about the claimant's ACE
and, therefore, its precedential effect with
regard to this <case is nuch in doubt.
Neverthel ess, we are constrained to concl ude
that the broad holding in Gice, wthout any
l[imting |anguage, necessitates reversal in
this case.

Di xon, 24 F.L.W at 1676.

The First

this Court as one of great public inportance:

VWHETHER THE HOLDING |IN Escanbia County
Sheriff's Dep't V. Gice, 692 So.2d 896 (Fla.
1997), CAPPI NG TOTAL BENEFI TS RECEI VED BY A
WORKER AT 100 PERCENT OF HIS OR HER AVERAGE
WEEKLY WAGE, APPLIES WHEN SOCI AL SECURITY

District then certified the follow ng question to



DI SABILITY I S ONE OF THE BENEFI TS RECEI VED BY
THE WORKER, AND 80 PERCENT OF H S OR HER
AVERACE CURRENT EARNI NGS, AS COMPUTED BY THE
SOCI AL SECURITY ADM NI STRATI ON, ARE GREATER
THAN H' S OR HER AVERAGE WEEKLY WAGE?

Id. This proceedi ng ensued.



SUMVARY OF THE ARGUMENT

The Judge of Conpensation Clains correctly determ ned D xon's
Permanent and Total Disability Benefits. Section 440.15(10),
Florida Statutes (Supp. 1994), which expressly prohibits an
Enpl oyer/ Carrier fromreduci ng workers' conpensation benefits to a
greater extent than the Social Security Adm nistration could reduce
SSD benefits wunder 42 U S C section 424a, as well as the
hi storical application of the social security disability offset,

fully support the viewthat this Court's holding in Escanbi a County

Sheriff's Dept. v. Gice, 692 So.2d 896 (Fla. 1997), does not, and

was never nmeant to apply in instances such as those involved in the
case at bar, where the claimant's ACE exceed his AWN

Gice did not involve an injured worker whose ACE were greater
than his AWIW Thi s case does. Further, any interpretation of this
Court's decision in Gice to permt offsets which exceed the
dictates of 42 U S.C. section 424a would violate federal |aw and
woul d hence be preenpt ed.

This Court should quash the First District's decision in the

opi ni on bel ow, and answer the certified question in the negative.



ARGUMENT
I

TH'S COURT SHOULD CLARI FY THAT I TS HOLDI NG I N
Escanmbi a County Sheriff's Dept. v. Gice, 692
So.2d 896 (Fla. 1997), DOES NOT APPLY WHEN
SOCIAL SECURITY DISABILITY IS ONE OF THE
BENEFI TS RECEI VED BY THE WORKER, AND 80
PERCENT OF H'S OR HER AVERAGE CURRENT
EARNI NGS, AS COVPUTED BY THE SOCI AL SECURI TY
ADM NI STRATI ON, ARE GREATER THAN H' S OR HER
AVERAGE WEEKLY WAGE

The decision below should be quashed and the certified
guestion shoul d be answered in the negative to establish that this

Court's ruling in Escanbia County Sheriff's Dep't. v. Gice, 692

So.2d 896 (Fla. 1997), does not apply to cap total benefits
recei ved by a worker at 100 percent of his or her AWV when soci al
security disability is one of the benefits received by the worker,
and 80 percent of his or her ACE, as conputed by the social
security admnistration, are greater than his or her AWNW This
contention is firmy supported by the statutory authority which
surrounds this issue, the history of the social security disability
offset, and a clear wunderstanding of the factual background
underlying this Court's decision in Gice.
Section 440.15(10)(a), Florida Statutes (Supp. 1994),

provi des:

Weekly conpensation benefits payable under

this chapter for disability resulting from

injuries to an enpl oyee who becones eligible
for benefits under 42 U S.C. 8423 shall be



reduced to an anmount whereby the sum of such
conpensation benefits payable wunder this
chapter and such total benefits otherw se
payabl e for such period to the enployee and
his dependents, had such enployee not been
entitled to benefits under this chapter, under
42 U. S.C. 8402 and 8423, does not exceed 80
percent of the enpl oyee's average weekly wage.
However, this provision shall not operate to
reduce an injured workers' benefits under this
chapter to a greater extent than such benefits
would have been otherw se reduced under 42
US C s. 424(a). (Enphasis added.)

The final sentence of the foregoing statute references 42
U . S.C. section 424a, which states:
(a) Conditions for reduction; conputation

If for any nonth prior to the nonth in which
an individual attains the age of 65--

(1) such individual is entitled to benefits
under 8423 of this title, and

(2) such individual is entitled for such nonth
to--

(A) periodic benefits on account of his
or her total or partial disability
(whether or not permanent) wunder a
wor knen' s conpensation | aw or plan of the
United States or a State, or

(B) periodic benefits on account of his
or her total or partial disability
(whether or not permanent) under any
other law or plan of the United States, a
State, a political subdivision (as that
term is wused in 8418(b)(2) of this
title), or an instrunentality of two or
nore States (as that term is wused in
8418(g) of this title) other than (i)
benefits payable under Title 38, (ii)
benefits payable wunder a program of
assi stance which is based on need, (iii)



benefits based on service all or
substantially all of which was included
under an agreenent entered into by a
State and the Conm ssioner of Social
Security under 8418 of this title, and
(iv) benefits under a | aw or plan of the
United States based upon service all or
substantially all of which is enpl oynent
as defined in 8410 of this title.

the total of his benefits under 8423 of this
title for such nonth and of any benefits under
8402 of this title for such nonth based on his
wages and self-enploynment incone shall be
reduced (but not below zero) by the anount by
whi ch the sum of - -

(3) such total of benefits under 8423 and 8402
of this title for such nonth, and

(4) such periodic benefits payable (and
actually paid) for such nonth to such
i ndi vidual under such law or plans, exceeds
t he hi gher of--

(5 80 per centum of his "average current
earni ngs" (Enphasis added.)

The net effect of section 440.15(10)(a) and 42 U.S.C. section
424a is to limt the offset available to enployers by directing
t hat the enpl oyee shall receive 80%of his AWWor ACE, whichever is
hi gher. In other words, section 440.15(10)(a) permts offsets, but
[imts them to the extent that benefits would be reduced under
Social Security law. This was essentially the determ nation of the
Judge of Conpensation Clains. (R 178) The First District reached
t he same concl usi on. Dixon, 24 F.L.W at D1675. That t hese
statutes require the higher of two gauges of incone levels to be

used reflects a state and federal intent that a claimant's i ncone



nmust be cal cul at ed based on earnings which have historically been
hi s hi ghest. This avoids the inequities which would occur in
i nstances where a worker with a previous |evel of incone takes a
| ower paying job and is later injured.?

The pl ai n | anguage of section 440. 15(10)(a) therefore mandat es
that the offset restrictions of 42 U S.C. section 424a cannot be
i gnored. Moreover, as noted by the First District:

In a situation involving benefits in addition
to conpensation and SSD, if application of the
100 percent AWV cap arising under section
440. 20(14) appears to reduce total benefits to
| ess than 80 percent of a worker's ACE, such
reduction of workers' conpensation benefits
appears to viol ate section 440.15(10), as wel |l
as 42 U.S.C. section 424a, which would give
rise to a federal preenption controversy.
D xon, 24 F.L.W at D1676.

Federal preenption occurs whenever thereis a conflict between

! Di xon asks the Court to consider the follow ng hypothetical
situation. An individual with an undergraduate degree works for
20 years, earning between $1,000.00 and $2,000.00 a week. He
then takes a part-tine job making $100.00 a week while in school
earning a second undergraduate degree. |If he is injured at his
part-tinme job, his average current earnings would not be created
by his enployer at the tine of his accident, but rather by his
prior incone. The claimant's enployer at the time of his

acci dent should not benefit fromhis contributions and those nmade
by his previous enployer to the Social Security Adm nistration.
Essentially, that is what the Enployer/Carrier is attenpting to
do in this case. This hypothetical illustrates how the situation
of a claimant who has an average current earning which is higher
than his average weekly wage is different fromone involving a

cl ai mant whose average weekly wage and average current earning
are the sane.



state and federal statutes such that state law is an obstacle to

the full acconplishnent of Congressional objectives. Fidelity Fed.

Sav. & Loan Ass'n v. de la Cuesta, 458 U. S. 141, 153, 102 S. C

3014, 3022, 73 L.Ed.2d 664 (1982); see generally L. Tribe, Anerican

Constitutional Law, sections 6-25 through 6-26 (2d ed. 1988). The

potential exists in this case for a conflict between a federa

statute and a state court ruling. Inrestricting benefit reduction
as set forth in 42 U S. C. section 424a, Congress clearly expressed
an intent to provide offset |limts beyond which states could not
go. |If this Court's broad holding in Gice were to be interpreted
to permt reduction of a worker's total benefits to I ess than 80
percent of his or her ACE, such an interpretation would run afou

of, and be preenpted by, 42 U S.C. section 424a.

From the standpoint of Florida statutory law, the Florida
Legi sl ature, via section 440.15(10)(a), has deigned that workers
whose ACE exceed their AWVw Il not be subject to offsets of the
type whi ch woul d necessarily occur if this Court were to adopt the
Enpl oyer/ Carrier's interpretation of Gice. The central weakness
in the Enployer/Carrier's analysis of Gice in the proceedings
before the First District was that it ignored section 440.15(10)(a)
and the federal statute which it plainly references, 42 U S. C
section 424a.

The First District's opinionin D xon fully vindi cates D xon's

interpretation of section 440.15(10)(a) and 42 U. S. C. section 424a.

10



Mor eover, that court's exposition of the history behind the soci al
security disability offset al so establishes that D xon's readi ng of
section 440.15(10)(a) and 42 U. S.C. section 424ais consistent with

its evol ution:

As explained in Lofty v. Richardson, 440 F.2d
1144, 1148 (6th Cr. 1971), when the Soci al
Security Act was passed in 1935, there was no
provisionin it for disability benefits. When
disability benefits were first added in 1956,
an offset for workers' conpensation was
required. Two years later, however, the
of fset was repealed because it was believed
that duplication of benefits was slight.
Numer ous conpl aints, |largely by enpl oyers and
enpl oyer - based organi zations, were nmde to
Congress that enployers were duplicating
paynments, because they were responsible for

bot h wor kers' conpen sation and one-half
of social security benefits. Consequently,
Congress reenacted the offset in 1966. I d.

In so doing, Congress adopted 42 U S C
section 424a, which permtted the Soci al
Security Adm nistration, in the absence of a
state workers' conpensation SSD of fset
provision, to take an offset to the extent
that conbined SSD and workers' conpensation
benefits exceeded 80 percent of the worker's
ACE.

In 1973, Florida anmended its workers'
conpensation law to allow, wunder section
440. 15(10), E/Cs instead of the Socia
Security Admnistration to take the SSD
of fset. Anerican Bankers Ins. Co. v. Little,
393 So.2d 1063, 1064 (Fla. 1980). Under this
schenme, the state and federal |aws effectively
guar anteed paynent of the maxi mum disability
benefits avail able under either the social
security or workers' conpensation |law, and
they shifted the source of paynents from
predom nately state-generated paynents to

11



predom nately federal -generated paynents. |d.
at 1065. Despite this shifting of the offset,
the Florida and federal statutes contain
provi si ons designed to ensure that the injured
enpl oyee does not receive |less under the two
acts than he or she would under either. |[d.
at 1064.
D xon, 24 F.L.W at D1675.

D xon submts that by its opinion in Gice, this Court never
intended to inhibit section 424a's dictates as to offsets in the
manner the Enployer/Carrier suggested before the Judge of
Conmpensation Clains and the First D strict. Gice involved a
claimant, Thomas Gri ce, who was hurt while working for the Escanbi a
County Sheriff's Departnent. Gice received pernmanent total
disability, social security disability, and state disability
benefits.? Escanbia County later told Grice it intended to offset
his permanent total disability benefits based upon the extent to
which his workers' conpensation, state disability and social
security benefits exceeded his AWN Gice disputed this, and the
matter went before the Judge of Conpensation Cains, who agreed
with the County.

On appeal, the First District reversed. Onreview, this Court

held that "an injured worker, except where expressly given such a

2 Gice's average weekly wage was $583.88. Before offsets, his
weekl y worker's conpensation benefits were $392.00; his weekly
state disability retirenent benefits were $167.36; and his weekly
soci al security benefits were $163. 85.

12



right by contract, may not receive benefits fromhis enployer and

other collateral sources which, when total ed, exceed 100% of his

aver age weekly wage." Id. at 898.% (Enphasis added.)

Gice did not involve an injured worker whose ACE were greater
than his AWW The Enpl oyer/Carrier recognized this on page 12 of
its Initial Brief before the First District. Before the Judge of
Conpensation Cains, the Enployer/Carrier did not dispute that
D xon's ACE was higher than his AWN (R 177)4 The First
District's opinion in the decision below |eft no doubt that the
court believed Gice to be factually dissimlar to the case at bar:

Nevert hel ess, because Gice did not address
this i ssue, we question whether its holding is
applicable to cases such as that on appeal in
whi ch the claimant's ACE exceed his AWN  Cur
concern arises from the clear |anguage of
section 440.15(10), which expressly prohibits
an E/C from reducing workers' conpensation
benefits to a greater extent than the Soci al
Security Administration could reduce SSD
benefits under 42 U.S.C. section 424a, as wel |l

8 The court relied on section 440.20(15), and | anguage from
Barragan v. Cty of Mam, 545 So.2d 252 (Fla. 1989), to the
effect that "the total benefits fromall sources cannot exceed
the enpl oyee's average weekly wage." (Enphasis added.)

4 The Judge of Conpensation Cains noted: "The facts of this
case were essentially undisputed. |In the case at hand, the

Enpl oyee's AWWis $260. 00, or $1,118.00 on a nonthly basis
($260.00 nultiplied by 4.3 weeks). On the other hand, the

Enpl oyee's ACE is $2,083.00 or $484.42 on a weekly basis
($2,083.0 divided by 4.3)." (R 177) The E/ C conceded on page 2
of its Anmended Initial Brief before the First District that "the
Claimant's ACE was nmuch hi gher based on prior enploynent than his
AWV based on his enploynment at the tine he sustained the accident
of March 28, 1994."

13



as the historical application of the SSD
of f set.

D xon, 24 F.L.W at D1675.

It follows fromthe foregoing that the | anguage from section
440. 15(10) (a), which distinguishes between instances where an
i njured worker's ACE exceed his AWN was never inplicated in Gice.
Here, however, that |[|anguage does apply because Dixon's ACE
exceeded his AWN

The Gice analysis also partially relied upon section
440. 20(15)°% Florida Statutes. However, section 440.15(10)(a), in
contrast to section 440.20(15), specifically addresses claimants
whose ACE exceed their AWV A specific statute covering a
particul ar subject area controls over a statute covering the sane
and other subjects in nore general terns, as a nore specific
statute is considered to be an exception to general terns of nore

general statute. CS. and J.S. v. S.H and K. H, 671 So.2d 260,

268 (Fla. 4th DCA 1996). The specific ternms of section
440. 15(10) (a) therefore govern the nore general terns of section

440. 20(15). This is especially true here, where the facts of this

> Relying on Brown v. S.S. Kreske Co., 305 So.2d 191 (Fla. 1974),
this Court indicated in Gice that this statute capped a
claimant's benefits when the worker has received the equival ent
of his full wages fromhis enployer. Gice, 692 So.2d 896 at
898.

14



case necessitate and indeed require reference to section
440. 15(10) (a)'s nore ger mane | anguage and di recti on concer ni ng ACE.

Claimants receive permanent and total disability benefits
because of what they have lost. D xon's injury prevents himfrom
engaging in future full or part-tinme enploynment, working |onger
hours to nmeke nore noney, attaining job advancenent and its
attendant personal satisfaction and finding a better, nore
lucrative job el sewhere. It is an error of logic and fact to
contend, as did the Enployer/Carrier before the First District,
that injured claimants |ike Dixon receive a w ndfall whenever
section 440.15(10)(a) and 42 U. S.C. section 424a are accorded their
pl ain and i ntended neani ng.

The Enpl oyer/ Carrier would treat injured, sem -retired workers
in a mnner which will enable it to avoid or significantly reduce
any responsibility sheerly because of the |largesse of a benefit
plan that the clainmant has earned. The Enpl oyer/ Carrier has
contributed nothing towards the accrual of these benefits.

The statutory authority urged by Di xon herein prevents the
inequity inherent in such a result where ACE are hi gher than AWV
I n such situations, the injured worker should not be penalized, nor
shoul d the Enployer/Carrier gain an econom c advantage because of
t he happenstance that the clainmant was injured at tine when his
income was lower than it typically has been over a five-year-

period. See 20 U. S. C section 404. 408.

15



CONCLUSI ON

This Court should quash the First District Court of Appeals
deci sion and answer the certified question in the negative. The
deci si on of the Judge of Conpensation C ainms should be affirnmed and
the Court should remand with directions to calculate D xon's
disability benefits based upon his ACE figure of $2,083.00 per

nont h, or $484.42 per week, rather than his AWV of $260. 00.
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