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PREFACE

The action in the court below was initiated by James J. Norris, Jr. by filing an
Amended Petition for Writ of Prohibition, Mandamus and Certiorari. Per the 1995
amendment to Fla.R.App.P. 9.100(e)(1)(2), the judge of the lower tribunal isa
formal party to the petition for prohibition and must be named as such in the body
of the petition, but not in the caption. Accordingly, the Honorable Peyton Hyslop,
although not named a party in the caption, was a respondent in the action below.

Technically, Judge Hyslop may now be denominated as a petitioner in the
action herein; however, Judge Hyslop is not appealing the decision of the Fifth
District Court of Appeal which quashed Administrative Order A99-6. The decision
was correctly decided. Judge Hyslop does have an interest in this case, has
appeared at every step of the proceedings below, and files his brief as a Respondent

arguing in favor of affirming the district court opinion.

CERTIFICATE OF FONT
The undersigned certifies that this brief is submitted in Times New Roman, 14

point font, not proportionately spaced.






STATEMENT OF THE CASE AND FACTS

The Respondent agrees with the limited factual statement of the Petitioner.
However, additional factsare necessary to fully explain JudgeHyslop'sactionsand the
procedural course of thisissue.

TheNorriscasewasnot thefirst timetheissue herein had been presented to the
Fifth District Court of Appeal. The State filed a Petition For Writ of Prohibition in
Fifth District Court of Appeal in State v. Lindsey, DCA Case No. 98-101raising the
sameissue presented herein.! That action, and this subsequent action, arrived before

the Fifth District as follows:

! Theoriginal petition included a request for prohibition and in such cases
facts outside the record below may be appropriate to establish an affirmative
defense destroying the basis for issuing the writ. See, State ex rel. Robinson
v. Nelson, 212 So.2d 827 (Fla. 1st DCA 1968); Trawick, Fla. Prac.& Proc.,
section 36-3.

Judge Hyslop made arequest for judicial notice in Lindsey for matters
outside the record below and included those requested matters with a summary in
the appendix to hisresponsein Lindsey. The request was not ruled on because the
issue in Lindsey was deemed moot. A request for judicial notice was also madein
Norris seeking to incorporate the summary, appendix and factual mattersinitialy
supplied in Norris.( App. 9-10) The request was granted and all factual alegations
contained in the summary, appendix and Statement of the Facts became a part of
the Norris record.( App. 11).
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There is one first appearance calendar each morning in Hernando County.
County Court Judge Peyton Hyslop has been designated by the chief judge of the
circuit to be the judicial officer conducting all the week day first appearances in the
county -- both felony and misdemeanor. Judge Hyslop ison arotation with judgesin
athree county areato conduct weekend first appearances in the area. Judge Hyslop
has been working this first appearance schedule for almost nine years.

Two Hernando County circuit court judges asked Judge Hyslop by letter to
refrain from modifying bonds set on felony warrants unlessthey authorized himto do
so in the warrants. ( App. 12-13) In fact, amost every warrant issued by Judges
Springstead and Law state the bail set therein is not authorized to be modified by the
judge presiding at the first appearance.

Judge Hys op responded by | etter stating that hewould continueto conduct first
appearances as mandated in the rules of criminal procedure. (App. 14)

Thereafter, Judge Springstead signed an arrest warrant for a William Lindsey
which contained a preset bond amount. When he endorsed the warrant, Judge
Springstead circled a provision that the first appearance judge could not change the
amount of bond set in the warrant. (App. 29) Judge Hyslop conducted Lindsey’s
first appearance and reduced the pretrial release bond despite the circled provision.

Lindsey posted bail set by Judge Hyslop and was released from pretrial custody. A
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circuit court judge subsequently remitted the bail and changed Mr. Lindsey's pretrial
status to release on recognizance.

The State then filed a Petition for Writ of Prohibition seeking to prohibit Judge
Hydop from modifying bonds at first appearance where the warrant issuing judge
indicated on thewarrant that the first appearance judge may not change the amount of
bond. The Fifth District Court of Appeal denied the petition as moot. Hence,

the Hernando County judges continued their regular practice.? Judge Springstead,

2 All but three of the three hundred thirty one felony cases filed in Hernando
County from January, April and August 1997 (three randomly selected months)
were physically reviewed in preparation for the response to the District Court in
Lindsey. The threefiles not reviewed could not be located. A summary of the
findings of that review highlights several relevant facts, and is appended hereto.
(App. 15-28). Eighty seven of the review cases involved arrest warrants. Sixty one
of them were signed by Judge Springstead. Fifty nine of those stated that bail
could not be modified at first appearance. Two warrants failed to check either
option. Fifteen of the warrants were signed by Judge Law, and all them stated that
bail could not be modified at first appearance.

Judges Springstead and Law do not personally select the amount of bail that
Isto be endorsed on their arrest warrants. Rather, law enforcement submits a pre-
printed warrant with the amount of bond they selected already typed in. (App. 29)
A review of the summary shows this amount usually is the amount from a bond
schedule. (App. 30-34)

Moreover, of the seventy four warrants signed with no authorization to
modify bail at first appearance, fifteen or 20% of those cases were ultimately nolle
prossed, dismissed or a no information was filed. And, only one of the seventy
four defendants served any term of incarceration following conviction.

Additionally, on some warrants -- without any compliance with the
procedural requirements for pretrial detention -- Judge Springstead sets a"No
Bond," and states that the first appearance judge cannot modify that provision.

(App. 35)
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circled the provision on amost every arrest warrant that the bond on the warrant,
preprinted by law enforcement in conformity with the uniform bond schedul e, wasnot
tobemodified by thefirst appearancejudge. Inturn, at first appearance, Judge Hyslop
considered the factors enumerated in Rule 3.131, made an independent bond
determination and imposed reasonable conditions for pretrial release -- even if that
sometimes entailed modifying the bond amount set in the warrant.

Subsequently, on February 6, 1999, Chief Judge William T. Swigert issued
Administrative Order A99-6, ordering that nofirst appearancejudge could changethe
amount of bond set in an arrest warrant.(App. 7-8) The order codified the requests
made by Judge’ s Springstead and Law to Judge Hyslop in their earlier letter.

On March 29, 1999 Judge Hyslop conducted the First Appearance for James
Norris. Norriswas arrested on an arrest warrant signed by Judge Springstead. Judge
Springstead did not personally select the amount of bail endorsed on the arrest

warrant.® Rather, law enforcement submitted apre-printed warrant with theamount of

8 Judge Hyslop by assignment occasionally signs felony arrest warrants. He
has personal knowledge that the warrants prepared by law enforcement and brought
to him for signature contain pre-printed bond amounts, and that those warrants are
similar to the one in question herein.
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bond they selected aready typed in. (App. 36) The amount was the same as that
contained in abond schedule. (App. 37)

Judge Hyslop determined that Norris was a local resident, was employed in
Hernando County, had relatives living in the county, had no prior criminal record,
earned $160 take home per week, supported himself and paid child support for his
daughter, had never had afailureto appear and voluntarily turned himself in. (App. 56-
60) The State did not have any information that Norris's release to the community
would pose any probability of danger. (App. 61)

Judge Hyslop determined that Norris could not afford to post a $20,000 bond,
and the under the circumstances abond in the amount of $1,500 would be reasonable
for Norris' pretrial release. (App. 80) Judge Hyslop specifically stated that he would
haveimposed abondintheamount of $1,500 but for Administrative Order 99-6 which
prohibited him from modifying thebond set by Judge Springstead inthearrest warrant.
(App. 80)

Tellingly, the Honorable Judge Richard Tombrink, the judge assigned to try
Norris' criminal case, subsequently reduced Norris' bond to $1,000.

ThePublic Defender representing Norristhen petitioned the Fifth District Court

of Appeal for a Writ of Prohibition prohibiting Judge Hyslop from following
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Administrative Order A99-6, and alternatively filed aPetitionfor Certiorari seekingto
have the Administrative Order quashed.

Judge Hyslopfiled aresponseagreeing with the Petitioner and urgingthat there
wasnolegal authority for including non-modification provisionsin arrest warrantsand
that the administrative order unconstitutionally prevented him from performing his
duties. The Fifth District Court of Appeal agreed and quashed Administrative Order

A99-6. And this appeal follows.
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SUMMARY

County Court Judge Peyton Hyslop isacommitting magistrate assigned by the
chief judge of thecircuit to conduct first appearances. Therulesof procedurerequire
that Judge Hyslop conduct a hearing at first appearance to determine pretrial release,
and that at such hearing an individualized determination must be made taking into
account enumerated criteria

JamesNorriswasarrested pursuant to an arrest warrant which contained apreset
bond amount filledin by law enforcement that complied with auniform bond schedule.
Thecircuitjudgesigningthewarrant circled aprovisionthat thefirst appearancejudge
could not change the amount of the bond set in the warrant. Such a prohibition was
authorized inthecircuit by Administrative Order A99-6 whichrequiresevery judgeto
endorse an amount of bond on a capias or warrant, * and prohibits afirst appearance
judge from changing the amount of bond initialy set in the warrant.

In connectionwith Norris' first gppearance onthecriminal charge, County Court
Judge Hyslop performed all the duties required of him by the first appearance rule,

evauated thefactorsfor rel ease enumerated in therul e, found that reasonabl e bail was

*  Of coursg, this pronouncement is superfluous because Fla.R.Crim.P. 3.121(a)(7) requires an
arrest warrant to be endorsed with the amount of bail and Fla.R.Crim.P.3.131(j) requires bond to be
endorsed on a capias.
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$1,500, and would havereleased Norrison that condition but for Administrative Order
A99-6.

Theadministrativeorder effectively doesaway with bond determinationsat the
first appearance-- contrary torule, statuteand the Floridaconstitution. Administrative
Order A99-6 violatesthe plain requirementsof thefirst appearanceruleby preventing
the first appearance judge from determining the conditions of a defendants’ pretrial
release. Theadministrative order placed Judge Hyslop in an untenable dilemmathat
was resolved by the Fifth District Court of Appeal.

Norris petitioned to have the order quashed. Upon review, the Fifth District
determined that areading in pari materia of Rules 3.121(a)(7) and 3.131(b) clearly
providesthat adefendant isentitled to anindependent bail determinationinfront of the
first appearancejudge after aconsideration of al relevant factors. The court noted that
any reliance on Rule 3.131(d)(1) to support theissuance of order A99-6 is misplaced.
The court further recognized that the source of the entitlement to areasonable pretrial
release springsfromthe FloridaConstitution. Accordingly, Administrative Order A99-
6 was quashed.

Inabrief opinion, theFirst District concurred with the Norriscourt’ sreasoning
and reversed an “informal policy” regarding the refusal of some first appearance

magistrates to modify a bail amount endorsed by another judge on an arrest warrant
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without the consent of thejudge. Faoutasv. State, 24 Fla. Law Weekly D1866 (Fla.
1¢ DCA Oct. 15, 1999) The Faoutas court stated, “Although not before us at the
moment, the same result would obtain even if such policy was reduced to an
administrative order. |d.

Thereis no legal authorization for either Administrative Order A99-6 or the
informal policy condemned inFaoutas. ThisCourt should affirm the Norrisdecision
which correctly quashed an order that contravened the Florida Constitution and rules

of procedure.
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ARGUMENT

THE FIFTH DISTRICT COURT OF APPEAL WAS CORRECT IN
QUASHING ANADMINISTRATIVEORDER THAT PERMITTED A JUDGE
SETTING BAIL IN AN ARREST WARRANT TO PROHIBIT A FIRST
APPEARANCE JUDGE FROM MODIFYING THAT SET BAIL AMOUNT.
(Asrestated by Respondent.)
OVERVIEW

Justice Ervin noted the inequities in the bail bond system 25 years ago in his
dissentingopinionininreFlorida Rulesof Criminal Procedure, 272 So.2d 65, 69-72
(Fla. 1972). Those inequities have not changed over the years. The imposition of
rel ease conditionsbased on abond schedulein every case, precluding anindividualized
determination of bail at first appearance, resultsin 1) discrimination against the poor,
2) burdens on innocent families, 3) loss of jobs, 4) the public suffersfrom paying for
unnecessary detention, and 5) defendants presumed innocent are subjected to the
psychological and physical deprivations of jail life, usually under more onerous
conditions than are imposed on convicted defendants.

This case does not involve restrictions on rel ease to persons who pose athreat
to the community. In the present case, Norris ultimately was released pretrial on a
bond lower than that set in the arrest warrant.

Nor does the case involve peripheral arguments raised by the Petitioner. The

Petitioner repeatedly urgesinthebrief onthe meritsthat thearrest warrant judgeisthe
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person most familiar with the defendant’ shistory and therefore, arguendo, isin abetter
position to set bond than isthefirst appearancejudge. However, thereisnothinginthe
record toindicatethejudge signing thearrest warrant knew Norrisor hiscircumstances,
rather, a bond amount was typed in by the officer seeking the warrant and the judge
merely adopted that amount. But, even if the arrest warrant judge was provided
extensive, ex parteinformation about adefendant’ shistory, fundamental notionsof due
process require the amount of bond be determined at a hearing with the defendant
having the right to be heard.

The Petitioner also fearsthat if first appearance judgeisallowed to modify the
amount of bond set inanarrest warrant, “ then conceivably any judgeinthe Statesitting
at first appearance could modify afirm bond amount without any information about the
defendant, and without any party before the court with any knowledge of the case.”
Thisargument assumesthat afirst appearance judge sitting in alocale removed from
thecommission of thecrimewill fail tofollow therulesof criminal procedure, might not
conduct aproper hearing, and might lower the bond without asufficient factual basis.
Judge Hyslop is unwilling to concede such an assumption.

Theissue in this case does not involve any of the above peripheral concerns.
Theonly questioniswhether theadministrative order isconstitutional and whether there

isalegal basisfor itsadoptioninthefirst place. Resolution of thislater issuerequires
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an analysis of Florida Rule of Criminal Procedure 3.131(d)(1)(D). TheFifth District

Court of Appeal wascorrect in quashing Administrative Order A99-6 for two reasons:

1. ANYADMINISTRATIVE ORDER,ORCONSTRUCTION OF ARULE,
THAT PRECLUDES A FIRST APPEARANCE JUDGE FROM

MAKING INDIVIDUALIZED CONSIDERATIONS OF PRETRIAL

RELEASE CONDITIONSISUNCONSTITUTIONAL.

FloridaRuleof Judicial Administration 2.020(c) definesadministrative order as
"adirective necessary to administer properly the court’s affairs but not inconsistent
with the constitution ..." TheFifth District cited the constitutional provision to which
Order A99-6 must be consistent. Norrisv. State, 24 Fla. Law Weekly D1866 (Fla. 5™
DCA August 6, 1999)

Articlel, section 14 of the Florida Constitution wasamended in 1982 to provide
that every person charged with a crime is entitled to pretrial release on reasonable
conditions.

Tobereasonable, release must be considered inatimely manner andinafashion
that takesinto account the uniqueindividual characteristics of each defendant. Rawls
v. Sate, 540 So.2d 946, 947 (Fla. 5th DCA 1989); Lawyer v. Crawford, 517 So.2d

36 (Fla. 3d DCA 1987); Glosson v. Solomon, 490 So.2d 94, 95 (Fla. 3d DCA 1986).
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See also, Sack v. Boyle, 342 U.S. 1, 72 S.Ct. 1, 96 L.Ed. 3 (1951) (Jackson, J.
concurring).

The Forida Supreme Court explicitly stated in The Florida Bar, 436 So.2d 60
(Fla. 1982) that they amended and adopted Rules of Criminal Procedure 3.130 and
3.131 to comply with the new constitutional mandate. In fact, the language of
FlaR.Crim.P. 3.131(a) exactly parrots the constitutional amendment.

The hearing at first appearance, per FlaR.Crim.P. 3.131(b), insures the
constitutional command of release on reasonable conditions by requiring the first
appearancejudgeto makeanindividualized bail determinationinatimely manner after
arrest. See, Kelsey v. McMillan, 560 So.2d 1343, 1344 (Fla. 1st DCA 1990)["An
accused has the right to an individualized review of his bail based on facts and
circumstances of his situation and alleged offense.”] Judges must base release
decisions on how individual defendants fit within the factors specified in section
903.046(2), Fla.Stat. and Fla.R.Crim. P. 3.131(b)(3). Seealso, Floresv. Cocalis, 453
S0.2d 1198, 1199 (Fla. 4th DCA 1984); Goodev. Wille, 382 So.2d 408, 410 (Fla. 4th
DCA 1980); cf. Puffinberger v. Holt, 545 So.2d 900, 902 (Fla. 4th DCA 1989).

Accordingly, first appearance judges are compelled to conduct a case-by-case
bail determination at first appearancein order to comply with the constitution and the

rules of procedure. To the extent that Administrative Order A99-6 prohibits first
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appearancejudgesfrom performing their duty, the order isunconstitutional and should
be quashed.
2. SECTION 3.131(d)(1)(D) WASNOT INTENDED TO
PRECLUDE A FIRST APPEARANCE JUDGE FROM

MODIFYINGA CONDITION OF RELEASE SET IN
AN ARREST WARRANT.

In its own support, Administrative Order A99-6 specificaly cites rule
3.131(d)(1)(D) which provides, in part, that a judge of inferior jurisdiction cannot
modify or set acondition of release unless he, "Is thefirst appearance judge and was
authorized by the judge initially setting or denying bail to modify or set conditions of
release.” An analysis of the complete rule, set forth below, illustrates the Order’s
reliance on subsection 3.131(d)(1)(D) istaken out of context, that it conflictswith the
requirementsof 3.131(a) & (b), isnot applicableto thefirst appearance setting, is not
legitimateauthority for thetraditional practiceof setting no-modification provisionsin
arrest warrants, and, as noted by the Fifth District, “is misplaced.”

(d) Subsequent Application for Setting or M odification of Bail.

(1) Whenajudicial officer not possessing trial jurisdiction ordersadefendant
held to answer beforeacourt having jurisdictiontotry the defendant, and
bail has been denied or sought to be modified, application by motion may
be made to the court having jurisdiction to try the defendant, or in the

absence of the judge of the trial court, to the circuit court. The motion

shall be determined promptly. No judge or a court of equal or inferior

jurisdiction may modify or set a condition of release, unless the judge:
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(A) imposed the conditions of bail or set the amount of bond required;
(B) isthechief judge of the circuit in which the defendant isto betried;
(C) hasbeen assigned to preside over the criminal trial of the defendant;

> (D) isthefirst appearancejudgeand wasauthorized by thejudgeinitially
setting or denying bail to modify or set conditions of release.

Theliteral wording of the rule precludesits application in the first appearance
context. FlaR.Crim.P. 3.131(d) is captioned as follows, "Subsequent Application
for Setting or Modification of Bail." Applying traditional rules of construction, a
rule's heading is not dispositive of its contents, but may be used in construing the
section. Therefore, the heading suggests the rule only applies to subsequent
applications for bail.

The question next becomes whether the application to which the rule refersis
subsequent to the bail set in the arrest warrant or subsequent to that set at first
appearance. The section must only apply after the first appearance because the bail
hearing conducted at first appearance is not done on application, but is a matter of
right. Section 903.035 discusses applicationsfor bail. Itisplainfrom that statute that

thefirst appearance bail hearing is not done on application. Rule 3.131 requires that

every defendant be given afirst appearance hearing. A defendant does not have to

Page -15-



apply for such ahearing. Accordingly, a subsequent application cannot take place at
first appearance because there has not yet been the first application.

The Petitioner does not acknowledge the Rul€e' s use of the word “ application;”
instead, it graftstheword* hearing” intothe Rule. Inaddressing the Rule, the petitioner
states, “ In thisinstance, the subsequent hearing isthe first appearance, for the judge
issuing thewarrant hasalready madeaprior judicial determination astotheappropriate
amount of bond.”

Transposing the word “hearing” for the word “application” yields an
interpretation that iseven moreillogical than calling thefirst appearancea* subsequent
application” when there hasbeen nofirst application. How canthefirst appearancebe
a subsequent hearing when there has been no first hearing? The Petitioner cannot
seriously suggest that the ex parte information, if any, provided by law enforcement
seeking awarrant constitutesa“ hearing.” Ineither event, thefirst appearanceisneither
a subsequent application nor hearing; therefore, rule 3.131 is not authority for
Administrative Order A99-6.

Moreover, by aliteral interpretation, the Ruleisonly applicableto proceedings
conducted after first appearances held by a county court judge. The introductory
clause of the rule states as follows: "When a judicial officer not possessing tria

jurisdiction ordersadefendant held to answer before acourt having jurisdictionto try
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the defendant, ..." Analyzing this passage, all circuit court judges possess tria
jurisdiction over felonies. So, the first sentence of the rule does not apply to circuit
court judges who hold defendants to answer by executing an arrest warrant.
Accordingly, the Chief Judge' s reliance on the rule is misplaced from the outset.

By elimination, the Rule literally only applies to county court judges, not
possessing felony trial jurisdiction, who at first appearance make a non-adversarial
probabl e cause determination holding defendantsto answer. It isonly subsequent to
first appearance that defendants may make application to the court having trial
jurisdiction for reconsideration of the county court decision. It follows that the first
sentence of theruleisnot intended to prevent the first appearancejudge from altering
awarrant condition.

Further, the last sentence of subsection 3.131(d)(1) was added with the 1982
amendment to therules, and providesthat nojudgeof equal or inferior jurisdiction may
modify acondition of release, unlessan exception applies. Applying the construction
that all sentences in a paragraph are related and that latter sentences in a paragraph
modify and amplify former sentences, this last sentence must mean that the ball
decision made upon application subsequent to thefirst appearance determinationisnot

modifiable unless an exception applies.
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The exception in 3.131(d)(1)(D) does not apply in the present case.
FlaR.Crim.P. 3.121(a) setsforth the required contents of arrest warrants. Nothingin
that rulementionsno-modification clauses. FlaR.Crim.P. 3.121(a)(7) requiresan arrest
warrant be endorsed with the amount of bail; but, the rule does not authorize the
warrant judge to deny afirst appearance judge the ability to change that initial balil.

Theruleisasynthesis of prior law. Caselaw and statute have long required a
judge to endorse the amount of bail on awarrant. See, Ex parte Hatcher, 86 Fla. 330,
98 So.2d 72 (Fla 1923); section 32.09, Fla. Stat. (1970)(repealed 1972). "The intent
and purpose of the endorsement as to the amount of bail was to enable the arresting
officer to accept proper bail without the necessity of contacting the judge to fix the
amount of the bail bond." Sate v. Martin, 213 So.2d 889 (Fla. 4th DCA 1968).
Nothing in the prior law authorized no-modification provisions.

In contrast to Fla.R.Crim.P. 3.121(a)(7), Rule 3.131(j) states:

After anindictment or information hasbeenfiled, if theaccused hasnot already

been arrested and isnot in custody or at large on bail, the judgeisrequired to

endorse the amount of bail, if any, and may authorize the setting or
modification of bail by thejudge presiding over thedefendant'sfirst appearance.
Theaboverulespecifically providesauthority for theinclusion of ano modification of

bail provision in the case of capiases (not arrest warrants) issued as a result of

informations and indictments.
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FlaR.Crim.P. 3.121(a)(7) which providestherequirement of bail endorsement
on arrest warrants does not contain the preclusion language of 3.131(j). Under the
principle of statutory construction, expressio unius exclusio alterius, the mention of
onethingimpliesthe exclusion of theother. Capersv. Sate, 678 So.2d 330, 332 (Fla.
1996); Moonlit Waters Apartments, Inc. v. Cauley, 666 So.2d 898, 900 (Fla. 1996).

Accordingly, the exceptionin rule 3.131(d)(1)(D) only appliesto rule 3.131(j)
situations because those are the only situations where a judge has authority to state
whether or not afirst appearance judge can alter release conditions.

Inaddition, section 903.02(2)(d), Fla. Stat. tracksrule 3.131(d)(1) and prohibits
ajudge of inferior jurisdiction from reducing theamount of bond previously set unless
the reducing judge is the designee of the chief judge and a judge has not yet been
assignedtothecriminal trial. Notrial judgewasassigned the Norriscaseat thetime of
his first appearance. Judge Hyslop was the designee of the chief judge at the first
appearance. Accordingly, statutorily Judge Hysl op had theauthority toreduce Norris's
bond.

Summing up the construction of therule, 3.131(d) providesthat once acounty
court judge has held a defendant to answer all subsequent applications for setting or
modification of bail should betothejudgehavingtrial jurisdiction, or inhisabsenceto

thecircuit court. Any bond decision subsequent to thefirst appearance determination
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cannot be modified further unless the modification is made by the same judge who
imposed the conditions subsequent to the first appearance determination, isthe chief
judge of the circuit, has been assigned to preside over the criminal trial, or isthefirst
appearance judge following the filing of an indictment or information, where the
defendant is not in custody or at large on bail, and the judge endorsing bail on the
indictment or information authorized the first appearance judge to modify bail.

Administrative Order A99-6 erroneously relied on the case of McCoy v. State,
702 So.2d 252 (Fla. 3d DCA 1997). The McCoy court was not confronted with the
arguments presented herein, and did not interpret the rule or address its
congtitutionality. TheMcCoy court only answered whether afirst appearancejudgecan
set rel ease conditions when the judge setting bail inthe arrest warrant does not check
either option -- that the bond may or may not be modified. The obvious answer, as
both sides in McCoy agreed and as the court explicitly held, is yes. Every other
pronouncement in the opinion was not essential to the holding, and constitutes non-
controlling dicta.

It should be noted that rule 3.131(d) was not intended to prevent a first
appearancejudgefrom modifyingabail condition set by thejudicial officer signing an
arrest warrant.  Rather, the purpose of the rule was to prevent forum shopping for

subsequent applicationsto set or modify conditions of release. See, Satev. Paterno,
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478 S0.2d 420 (Fla. 3d DCA 1985). Thereisno question of forum shopping in this
case. Mr. Norriswas simply assigned to appear before Judge Hyslop on the regular
first appearancecalendar. Thereisonly onesuch calendar every morninginHernando
County. Judge Hyslop conducts all the regular felony first appearances, except
weekend appearances that are rotated between al judges in a three county area.
Therefore, there can be no question of forum shopping in Mr. Norris case because
there is only one forum and only one judge that regularly hears the first appearances.

Moreover, to state that defendants are “in amore advantageous position if they
werearrested in Hernando County, duetotheproclivity of theonly judgeinthat county
to substantially reduce the predetermined amount of bail inthearrest warrant” isboth
an untruth and an affront to Judge Hyslop’ sjudicial integrity. Therecord inthiscase
shows that in both Lindsey and Norris a third judge reduced the bond below the
reduction, or the recommended reduction, made by Judge Hyslop.

Even if the Petitioner’ s allegations were true, and Judge Hyslop was the only
judge in the county substantially lowering the amount of the preset bond on arrest
warrants, Judge Hyslop should be applauded for such moral courage. See, Sate v.
Bennett, 520 So.2d 635 (Fla. 4" DCA 1988). As evidenced by the summary in this
case, 20% of those defendants held on “firm” bonds ultimately had their charges

dismissed. And, only one of the seventy four defendants was sufficiently dangerous
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tothecommunity to ultimately receiveaterm of incarcerationfollowing conviction. All
of theinequitiesin the bail bond system noted by Justice Ervin are given opportunity
to sprout and flourish when bonds are set without individualized determinationsmade

at afirst appearance where the defendant has the opportunity to be heard.

CONCLUSION
The plain effect of the Administrative Order 99-6 is to deny consideration of
pretrial release at afirst appearance hearing whenever acitizen is arrested on a
warrant. The Order is unconstitutional and contravenes the rules of procedure. The

Fifth District Court of Appeal’s action in quashing the order should be affirmed.
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