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PRELIMINARY STATEMENT




Appellant, defendant inthetrial court below, will bereferredto as“ Appellant”,
“Defendant”, or “Evans’. Appellee, the State of Florida, will be referred to as the
“State”. Referencesto the record will be by the symbol “R”, to the transcript will be
by the symbol “T”, to any supplemental record or transcript will be by the symbols
“SR” or “ST”, and to Evans’ brief will be by the symbol “IB”, followed by the
appropriate page numbers.

STATEMENT OF THE CASE AND FACTS

Indictmentsfor the 3/23/91 homicidewere handed down in 1997 against Evans
and ConniePfeiffer (“Conni€’) for thefirst-degreemurder of Alan Pfeiffer (“Pfeiffer”),
Connie’ shusband. Followingamistrial during deliberations, Evansfiled a motionto
guashtheindictment whichwasdenied. After striking onejury panel, theinstant trial
commenced (R 13-14, 367; T 1796-1800, 1820-21, 2112, 2119-20, 2164). Evans
motions for judgments of acquittal were denied and upon conviction, the jury
recommended death (R 411-12; T 4283, 4459).

Inaseparatetrial, Conniewas convicted as charged and sentenced to life upon
her jury’ srecommendation. Theinstant partiesfiled a supplemental memorandaon
whether that sentence was mitigation. Subsequently, Evans was sentenced to death
(R501-12). Followingthedenial of hismotionto correctillegal sentence, thisappeal

was filed (R 475-85, 501-12, 517; SR 138).
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Thetria evidence established that near 4:00 a.m. on 3/24/91, the police were
summoned to Pfeiffer’s trailer due to a complaint of loud music. They found the
south door gjar and upon entering, discovered Pfeiffer’s body on the living room
floor. The interior of the residence was illuminated by a dim kitchen light. In
processing the scene, the police discovered the dining area paddle fan light had been
disabled. There had been no forced entry or struggle within thetrailer, but it wasin
disarray with el ectronic equipment and other items stacked by the south door. When
found, Pfeiffer wore two gold chains and had $48 in hiswallet. His approximate
$120,000inlifeinsurance policieswere on atable; each listed Connie asbeneficiary.
Nothingfound linked Evanstothemurder scene(T 3137-45, 3174-75, 3189-93, 3200-
04, 3249-50, 3295, 3301-02, 3310, 3330 3346-48, 3543-45, 3562, 3572).

Recovered from Pfeiffer were three bullets, one from his spine and two from
hishead. Thesewereidentified as.38 special Nyclad bulletsfired from the samegun.
Spent casings found in Donald Waddell’ s home were consistent with those which
would have held Nyclad bullets. According to Mr. Waddell, on the afternoon of
2/23/91, his.38 special wasstolenalongwith ajar of quarters(T 3219, 3258-59, 3414-
17, 3445-48).

The Pfeiffers had a “rather rocky” marriage and a few weeks before the

homicide, Connieconfided in Susan Cairnsand GenevaWilliamsthat shedid not want



a divorce because she would lose everything. At one point Connie asked Ms.
Williams, “Have you ever known of anybody that’ s had anybody killed for money?’
Leo Cordary, Pfeiffer’ s next door neighbor testified that approximately eight weeks
beforethe homicide, Connie approached him and asked whether he knew anyonewho
would take care of Pfeiffer in exchangefor $2000 and her Fiero. When Mr. Cordary
offered heknew menwho would beat-up Pfeiffer, Conniereplied“ No, that’ snot what
I’m talking about”; “| want the problem taken care of. | want it donewith and over.”
(T 3316, 3375-79, 3385-87, 3392, 3411).

Early afternoon of 3/23/91, C.J. Cannon, Pfeiffer’s next-door neighbor, saw
Connieand another woman entering thetrailer repeatedly, making alot of noise. Near
7:00 p.m., Mr. Cannon heard loud music and later ascertained it emanated from
Pfeiffer’s darkened trailer. Two hours later, the music still played and the trailer
remained dark. Mr. Cordary stated that between 8:00 and 8:30 p.m., he had heard
gunshots, but did not recall anyonerunning fromthetrailer. (T 3388, 3404, 3486-91,
3497-3502).

Between 7:00 and 7:15 p.m. that night, Linda Tustin met Pfeiffer at his store.
She observed he was agitated and talking on the phoneto Connie. Declining adrink
offer, Pfeiffer said hewasbeing cleaned out by hiswifeand her biker friendsand was

heading home. He left near 7:30 p.m. for the 30 minute drive (T 3474-83).
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Connie was not home when the police discovered Pfeiffer; they did not meet
until she arrived that afternoon at the station. Detective Elliott described her as
uncooperative; she never disclosed she had planned to move out. Theitemsreported
stolen, a camcorder, VCR, and television, were never recovered. Connie advised
them shehad been at thefair and restaurant with Evans, DonnaWaddell (“Waddell”),
and Sarah Thomas Haidip (“Thomas’) the prior evening. Thisalibi was confirmed
by each individual (T 3319-21 3549-54). Also, in Evans' statement, he said he had
been to the trailer with Connie, Waddell, and Thomas on the night of the fair and
described thetrailer’ sbroken back door, thelay-out, what hetouched, and that hehad
changed the paddle fan bulb. Eventually, the case grew cold (T 3317-20, 3555-57,
3571, 4019-22 4047).

In 1997, the case was reopened and Detective Cook focused upon Thomas,
Waddell, Connie, and Evans. Thomas was the first interviewed; she explained the
events surrounding the homicide and agreed to wear abody bug when she contacted
Waddell. Eventually, Waddell wasarrested, and upon reviewing the transcript of her
conversation with Thomas, Waddell gave a statement, after which, a cooperation
agreement wassigned. Subsequently, Connieand Evanswerearrested (T 3593-601,
3604-10, 3618-24).

GregHill averredthat at 6:30 p.m. on 3/23/91, hemet Connie, her children, two
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women, and aman at thefair. Mr. Hill and Connieremained together until 9:30 p.m.
except for aperiod between 7:10 and 7:30, when Connie may haveleft to makeacall.
At 9:30 they met Conni€’ sfriends and sheleft to take her children home, but agreed
to meet Mr. Hill afterwards. When she arrived at 10:30 p.m., she was noticeably
shaken stating shefeared going home and plannedto gotoahotel. I1twas11:30 p.m.,
when Connie left Mr. Hill (T 3656-61).

A few weeks before the murder, Evanstold Thomas Conniewould givehim a
camcorder, stereo, and insurance money for Pfeiffer's death. Connie, Waddell,
Thomas, and Evans discussed the murder plan, payment, and alibis. During this,
Evanswould say “We'reall inthistogether. We're all going to get something out of
it.” Theinitial plan wasto stab Pfeiffer, but it was abandoned because Waddell did
not believe she could subdue Pfeiffer for Evans. Hence, Evans concelved the scheme
whereby thetrailer would be madeto look like arobbery, the fair would be the alibi,
and Evanswould secret himself inthetrailer, await Pfeiffer’ sarrival, and shoot him.
The plan required the renting of a GrandAm car so the conspirators carswould not
be seen. On the day of the murder, a camcorder, stereo and/or television were
delivered aspartial payment (T 3674-81, 3692-94, 3797-808, 3616-17, 3843-44, 3850-
51).

On 3/23/91, Waddell, Connie, and Evans went to thetrailer and arranged it to
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look likearobbery; el ectronic equipment was stacked near the back door. During the
staging, Evanswore gloves. Oncethetrailer was prepared, Waddell and Evanswent
to Mr. Waddell’ s home where Evans entered through awindow and took a gun and
ajar of quarters, then drove out of town to test fire the gun. That evening, the fair
entrances were paid with Mr. Waddell’s quarters and Evans was delivered to the
trailer to kill Pfeiffer after dusk; that night the sun set at 6:30 and it wasdark by 7:00.
At thetrailer, Evans changed into dark clothing, and waslocked inside (T 3136-37,
3806-10, 3815-19, 3826-30).

Per Waddell, she and Thomas waited for Evans near the trailer park and after
Waddell heard a gun shot they went to the rendevous spot where Evans waited.
Gettinginthecar, hesaid“It'sdone.” Thomasrecalled Evanssaid, “Hurry up. Let’s
go. It'sdone.” Hetold them that while waiting the 60 to 90 minutesfor Pfeiffer, he
had turned the music up very loud to mask the gunshots, lowered the lights, leaving
adim onein the kitchen or dining area, and hid near acouch. Asthey drove away,
Evans changed out of hisdark clothing. Waddell recalled Evans directed her toward

Y eehaw Junction and at the second deep canal sign, he threw out the gun? after

1 According to Waddel |, she, Thomas and Evans went to the
fair first to be seen, then to the trailer. Thomas believed
Evans was dropped off at the trailer first.

2 Thomas recounted it was a few days | ater, she and Evans
drove out Route 60 to dispose of the gun in a deep, nucky
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discharging the remaining bullets; along their return route, he discarded his shirt and
shoes (T 3692, 3830-39).

Followingthehomicide, thethreere-entered thefair, again meeting Connieand
Mr. Hill. Connieused the GrandAm to take her children home, returning near 11:30
p.m., and the four conspirators went to Denny’ s where they discussed the homicide
and Connie paid for their mealswith acredit card so therewould be arecord. Evans
extolled themto “just stick to the story that wewere at thefair ... all together all night
at thefair.” Thenext day, hetried to burn his clothes then burned and discarded the
gun case. Because he feared the police would be looking for the electronic items,
Evans destroyed the camcorder according to Thomas and the television according to
Waddell (T 3834-50).

After the murder, Thomaswanted nothing to dowith Evans. Recognizingthis,
he told her he did not do the actual killing, but had hired three black men. Before
Thomas was contacted in 1997 by the police, Evans called her and said to “stick to
the story.” In the years after the murder, Waddell saw Evans twice. During one
contact, he threatened her with death if shetalked. He also told her that the person
who did the actual killing was dead. Waddell’s second contact occurred after her

1997 police interview. He asked if the police had talked with her and what she had

canal so fingerprints would be hard to find.
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said. Evanswarned her not to talk or she would lose her son. Evans did not speak
to Waddell; instead wrote hiscommuni cationsthen burned the papers (T 3699-3703,
3843-44, 3851-55, 3862-64).

Upon this evidence, the jury convicted Evans of first-degree murder.
Subsequently, he waived the statutory mitigating factors found in Sections 921.141
(6)(a)-(c), (6)-(f), FloridaStatutes (1991) (T 4090-93, 4106-08, 4110-13, 4124-25, 4283
4295-97).

In the penalty phase, Paul Evans, Sr. (Evan’'s, Sr.), Appellant’ s father and his
mother, SandraKipp (“Kipp”) testified their marriage was troubled and many fights
wereheldinfront of thechildren. Both parentsworked long hoursoften leaving their
sons, Evans and Matthew with sitters. Evans was three or four years old when
diagnosed as hyperactive and placed on Ritalin. His parents separated in 1977 when
he was six and his brother was two, after which, Evans entered therapy. Evans, Sr.
moved to Japan and Kipp took her family to Florida where Evans entered a youth
camp because of disciplinary problems. This was no help and when he entered
school, he could not keep up with the program. Between 1978 to 1984, Evans, Sr.
saw his sons once (T 4318-26, 4348-53).

In 1983, Evans, Sr. wasto take custody of Matthew, but before this happened,

Matthew waskilled. Evans, Sr. admitted there was anger between his sons once the
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custody change was made known. Kipp had |eft her sonsat aboyfriend’ swherethey
found agun. Althoughinitially Evanssaid Matthew shot himself, then admitted hewas
angry when he shot his brother, the killing was ruled accidental. Such was very
traumatic, and Evanswas put inamental health facility for afew monthsfollowed by
ahalf-way home, but hisbehavioral problemscontinued. At 17, Evans spent another
three monthsin amental heath facility. Kipp believed her son never recovered from
hisbrother’ sdeath and Evans, Sr. believed his son needed amale authority figure (T
4328-41, 4355-69).

Beforethey met, clinical forensic psychologist, Dr. Landrum, received Evans
background informationincluding medical, jail, group home, and school recordsaong
withinformationfromthe prosecutor. Neuropsychological andintelligencetestswere
given and revealed Evans wasin the high average to superior range. While opining
Evanswould respond well to astructured environment, Dr. Landrum acknowledged
Evanshad 10incidentsinvolving violencewhilein structured homes (T 4371, 4374-
81).

Dr. Levine, concurred; Evans has the capacity to respond well to prison. This
opinion was based on Evans' psychological tests, records, and interview. Evans
intellectual ability was above average. Also Evans did not have any disciplinary

Infractions during theapproximate 18 monthsinjail awaitingtrial, although, Dr. Levine
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recogni zed Evanshad disciplinary problemsinvolving violencein the structured homes
(T 4386-93, 4396).

By ninetothree, thejury recommended death. Thejudgefound pecuniary gain
and CCPaongwiththestatutory age mitigator and 12 non-statutory mitigating factors.
Concluding the aggravation outweighed the mitigation, Evanswas sentenced to death
(R506-12; T 4517-24). After his motion pursuant to Rule 3.800, Florida Rules of

Criminal procedure was denied, this appeal followed.
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SUMMARY OF THE ARGUMENT

Point 1.  The motion to quash the indictment or dismiss the charge was
denied correctly.

Point 2: Theevidentiary ruling precluding admission of testimony regarding
cannabinoidsin the victim’s blood was proper.

Point 3: Thedetective stestimony waslimited properly to exclude hearsay
related to what residents reported during canvass.

Point 4: Individual voir dire was conducted properly.

Point 5:  Thedenial of a statement of particulars was proper and the trial
court correctly permitted the State to argue the “ principal” theory in thisfirst-degree
murder prosecution.

Point 6.  There was no prosecutorial misconduct during the State's guilt
phase closing argument.

Point 7: The indictment was not obtained upon perjured, material testimony.

Point 8:  The State' s voir dire was not fundamental error.

Points9 and 10: Evans death sentenceis proportional.

Point 11: Therewas no error in the penalty phase closing.

Point 12: Therewas no error in the trial court’s analysis and weighing of
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Evans proffered mitigation.
Point 13:  Juror unanimity onaggravatorsisnot requiredinthepenalty phase.

Point 14:  There was no improper doubling of aggravators.
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ARGUMENT

POINT 1
TRIAL COURT DID NOT ERRIN DENYING MOTION
TO QUASH INDICTMENT OR DISMISS CHARGE
(restated).

Evanschallengesthedenial of hisrequest to quash theindictment or dismissthe
chargeand claimsthedelay between the 1991 murder and 1997 indictment prejudiced
him because: (A) witnesses were lost, and (B) evidence could not be examined or
admitted at trial (IB 30). The pre-indictment delay isnot adue process violation; the
motion to quash theindictment or dismissthechargewasdenied properly. ThisCourt
should affirm.

A dueprocesschallengeto apre-indictment delay requiresadefendant establish

actual pregjudice resulting from the delay. Rogersv. State, 511 So.2d 526, 531 (Fla.

1987), cert. denied, 484 U.S. 1020 (1988) (approvingHowel v. State, 418 So.2d 1164

(Fla. 1st DCA 1982), adopting United States v. Townley, 665 F.2d 579 (5th Cir.

1982)). The prejudice must not be speculative, but must be supported by substantial
evidence. Rogers, 511 So.2d at 531. Once this burden is met, the state must prove
the need for the delay. Howell, 418 So.2d at 1170. Actual prejudiceisinsufficient to
establishadueprocessviolation; thetrial court’ sduty isto* balancethedemonstrated

reasons for delay against the gravity of the particular prejudice on a case-by-case

15



basis.” Rogers, 511 So.2d at 531. The “outcome turns on whether the delay violates
the fundamental conception of justice, decency and fair play....” Id. See Scott v.
State, 581 So.2d 887, 891 (Fla. 1991)(balancing State's need for delay against

defendant’ sactual pregjudice). AsreasonedinU.S. v. Lovasco, 431 U.S. 783 (1977):

prosecutors do not deviate from "fundamental
conceptionsof justice” whenthey defer seekingindictments
until they have probable cause to believe an accused is
guilty.... It should be equally obviousthat prosecutors are
under no duty to file charges as soon as probable cause
exists but before they are satisfied they will be able to
establish the suspect's guilt beyond a reasonable doubt.
Lovasco, 431 U.S. at 790-91 (footnote omitted). The Court held “that to prosecute
adefendant following investigative delay does not deprive him of due process, even
iIf his defense might have been somewhat prejudiced by the lapse of time.” Lovasco,
431 U.S. at 795-96. Under this standard, Evans has shown no violation.
Following a mistrial, Evans filed a Motion to Quash Indictment where he
asserted witnesses, Jesus Megia, William Lynch, Christopher Ross, Chris Murdock,
Bill Crowley, and Mike Johnson were missing and necessary. The State asserted it
too was unable to locate witnesses, but others named by Evans were duplicative of
thoseon hiswitnesslist. Also, thefirsttrial establishedthe 1991 investigationyielded
suspicions of guilt, but not until 1997 was probable cause developed. The judge

concluded actual prejudice had not been shown (R 367-68; T 1808-15, 1817-20).
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Giventheinstant facts, Scott doesnot mandatereversal. In Scott, near thetime
of the crime, the State determined it could not support a conviction because Scott’s
alibi had been corroborated by the police Id. at 892-93. Only after seven years and
destruction or loss of exculpatory evidence did the State charge Scott without
justifyingthedelay. 1d. Theprgudicial actsin Scott aremissing here. Alibi evidence
offered by Evansin 1991 wasthat hewaswith Connie, Thomas, and Waddell thenight
of themurder. 1t wasthe confessionsof Thomasand Waddell whichfinally permitted
the State to discover proof beyond a reasonable doubt as to Evans guilt. Both
women testified and were cross-examined (T 3738, 3872). There has been no
alegation the State lost or presented compromised evidence. The facts established
in Scott differ significantly from those here and the State’ s actions here do not riseto
the level of negligence found in Scott.

A. Allegedly Missing Witnesses

Actual pregjudiceregarding JesusMegia® and William Lynch hasnot be shown.
Nothing linksthe noisesit is claimed they heard to the homicide. Also, Christopher

Ross' absence does not establish actual prejudice. According to Evans, Mr. Ross

3 Below, Evans referenced a report which advised M.
Megi a saw Connie kill Pfeiffer. Evans points to nothing in
the record, no report or deposition, backing his claimof an
eye- W t ness.
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was intimate with Connie (IB 30). Thisisimmaterial and does not undermine the
State’ s case given the conspirators confession to the planning and execution of the
homicide. Thefact Connie may have dated Mr. Ross casts no doubt on Evans' guilt.

Marrero v. State, 428 So.2d 304, 307 (Fla. 2d DCA 1983)(finding slight prejudice

where no showing missing witness was favorable and material).

Evans aso pointsto Chris Murdock, Bill Crowley, and Mike Johnson asthose
he would have called to testify to his presence at the fair. (IB 30-31). Severa
witnesseswho could havetestified about thefair were on hiswitnesslist, but were not
calledinthefirsttrial. Incounsel’ sattempt to explain that decision, he discussed two
witnesses only. While he represented the missing witnesses would fill in times Mr.
Kovaleski and Ms. Hightower could not cover, it is unclear what periods were not
covered by witnesses Evans failed to present, but whom he had listed (T 1808-21),

thus, Evans has not established actual prejudice. See Riverav. State, 717 So0.2d 477,

484 (Fla. 1998)(rg ecting due process challenge of pre-indictment delay asdefendant
did not show complete alibi).

Evans alleges prejudice arising from these missing witnesses because it
permitted the Stateto argue hewasnot at thefair between 6:30 and 9:30 p.m. (1B 34).
No objection was raised to the State’s argument, thus, it is unpreserved and

fundamental error must be shown. Neither Rodriguez v. State, 753 So.2d 29, 38-39
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(Fla. 2000) nor Freemanv. Lane, 962 F.2d 1252, 1258-61 (7th Cir. 1992) assist inthis

endeavor. Both address when an argument is an impermissible comment upon a
defendant’ sright to remain silent and find an argument runs afoul of the constitution
when it comments upon the lack of evidence which could have been supplied by the
defendant alone. Rodriguez, 753 So.2d at 38; Freeman, 962 F.2d at 1260 (reasoning
state may not comment concerning uncontradi cted nature of evidencewhenitishighly
unlikely anyone other than defendant could rebut it). Such is not the case here.
Accordingto Evans argument, othersmay have heard gunshotsat atimelater thanthe
evidencereflectsand othersmay have seen him at thefair between 6:30 and 9:30 p.m.
Clearly, this evidence was not something only Evans would know; the State's
argument was not a comment upon his right to remain silent or failure to present a
defense. Having opted to forego presenting alibi witnesses, Evans should not be
permitted to complain now.
B. Alleged I nability to Gather and/or Present Evidence
Evans claims he was unable to “ examine physical evidence at the scene of the
crime.” (1B 30). Below he argued:
Anythingthat we could havelocated inthe[ldlewild] home
where Paul Evans, DonnaWaddell, and Sarah Thomaslived

Is long gone or so disturbed at this point it probably
wouldn’t be able to make it into evidence.
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(T 1811). The appellate argument focuses on evidence from the trailer, not Evans
home, thus, it may not be used to support the instant claim. Likewise, the matter of
an aleged unavailability of a911 tapewasnot presented to thetrial court asabasisfor
guashing the indictment, instead it was an evidentiary issue related to permitting
testimony about the report (T 3327-29). It could have been raised as such in this
appeal, but was not. Having chosen not to present these arguments below, they are

unpreserved. Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982)(holding except for

fundamental error, an issue will not be considered on appeal unlessit was presented
to lower court; to be cognizable, “it must be the specific contention asserted as legal
ground for the objection, exception, or motion below”).

Should the merits be reached, no error was committed below. A defense point
wasthat therewasno evidencelinking Evansto thescene (T 3329-30, 4131-32). The
fact there was evidence others may have been in thetrailer before the homicide does
not underminethefact Evansdid thismurder. Defense counsel argued thejury should
conclude from the marijuana cigarette near the body that Pfeiffer had a visitor who
killed him (T 4132-34). Such evidence does not undermine Evans' guilt because it
could not be established when that evidence wasleft. Thetrailer wasdescribed asin
disarray, it was not kept neatly, and drugs were found throughout (T 3204-05, 3294-

302). Evans inability to conduct an analysis does not establish a due process
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violationfromapre-indictment delay. Also, merely because someone may have been
cryinginthesubdivision at 2:00 am. prompting a911 call, does not show prejudice;
there is nothing linking that event to the homicide.

C. Basisfor Pre-indictment Delay

Even if actual prejudice is assumed, the inquiry does not end; prejudice must
outweigh theneed for delay. Thereisno statute of limitationsfor first-degree murder
section 775.15(1)(a), Florida Statutes. Thiscasewasinvestigated properly, although
theinitial inquiry wasunfruitful asthe conspiratorsasserted thealibi for six years; not
until 1997, with Thomas' accounting, did the police have probable cause (T 3703-12,
3592-95, 3599-601, 3604-06, 3741-47, 3850-51, 3863-70). The Statedid not causethe
delay; the compatriots obfuscated, and thwarted the investigation. No due process
violation ensued from the time it took to unravel the case. Lovasco, 431 U.S. at 796
(finding due process does not require indictment before evidence exists to establish
guilt merely because delay may have prejudicial effect). The Court should affirm.

D. Impact on Penalty Phase

Contending pre-indictment delay carried into the penalty phase, Evans claims
hewas precluded from showing “hewas only an abettor.” Not only did he not object
bel ow, but he misconstruesthe State’ sargument. The State asked thejury to consider
theintricate plan he put into place; his ability to devise and execute such a plan goes
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to CCP (T 4429-31). Stein v. State, 632 So.2d 1361 (Fla. 1994)(reasoning CCP

focuses on manner crime is executed, including advanced procurement of weapon,

lack of provocation, killing as matter of course); Stano v. State, 460 So.2d 890, 893

(Fla. 1984)(explaining CCP primarily goesto state of mind, intent, motivation), cert.
denied, 471 U.S. 1111 (1985). The State’ s argument is not a ground for reversal.
POINT 2

THEFOUNDATION OBJECTION TOTESTIMONY OF

CANNABINOIDS IN PFEIFFER'S BLOOD WAS

SUSTAINED PROPERLY (restated).

Here, Evans seeks a new trial because testimony related to cannabinoids in

Pfeiffer’s blood was excluded. The judge found Evans had not laid the proper
foundation for admission of the blood results. “Admission of evidenceiswithin the

discretion of thetrial court and will not bereversed unlessthere hasbeen aclear abuse

of that discretion.” Ray v. State, 755 So.2d 604, 610 (Fla. 2000); Alstonv. State, 723

S0.2d 148, 156 (Fla. 1998). Theevidencewas excluded properly. ThisCourt should
affirm.

Dr. Bell testified he ordered a toxicology scan of Pfeiffer's blood. When he
stated cannabinoids were found, the State objected on foundation grounds as he had
not done the tests and the report was not part of the autopsy. The defense did not

seek leave to lay the proper predicate and the objection was sustained (T 3250-52).
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While “facts or data upon which an expert bases an opinion or inference may
be those perceived by, or made known to, the expert at or before tria”, the
information must be of the type reasonably relied upon by the expert in that subject
and used to support his opinion. Section 90.704, Florida Statutes. Under this
provision, afoundation must belaid for the admission of the opinion. Evanscitesto

Capehart v. State, 583 So.2d 1009 (Fla. 1991) for the proposition Dr. Bell should have

been permitted to report the results. However, in Capehart, this Court recognized a
foundation is necessary for the admission of data not gathered by the expert witness
and opined:

... the state properly qualified Dr. Wood as an expert

without objection, and that she formed her opinion based

upon the autopsy report, the toxicology report ... and all

other paperwork filed inthe case. We are satisfied that a

proper predicatefor her testimony was established and that

thetrial court did not abuse its discretion in overruling the

defense objection.
Capehart, 583 So.2d at 1012-13. At no time did Evans seek to establish the
toxicology report was of the type reasonably relied upon by Dr. Bell or entered into
hisopinion regarding themanner, method, and time of death. Hence, thejudgedid not
abuse his discretion in precluding the testimony.

Similarly, evenif the report were considered abusinessrecord and potentially

admissible under section 90.803(6), FloridaStatutes, thedefenseagainfailedtolay the
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proper predicate. Hitchcock v. State, 775 So.2d 638 (Fla. 2000) supportsthe State’'s

position; there was no foundation for the report. In Hitchcock, the expert identified
the report at issue; he testified he administered the test, and used the grading

performed by another, to formulate hisopinion. Hitchcock, 775 So.2d at 641-42. See

Baber v. State, 25 Fla. L. Weekly S639 (Fla. Aug. 31, 2000) (finding admission of
hospital records permitted based upon testimony of records custodian if predicate

established); Love v. Garcia, 634 So.2d 158, 159-60 (Fla. 1994) (finding once

relevancy established and predicate laid, burden shifts to opposing party to prove
untrustworthiness; if party isunableto show record untrustworthy, it will beadmitted).
Here, Dr. Bell did not testify the report was produced in the ordinary course of
businessnor that it wasused in hisautopsy evaluation. The predicatewasnot laid and
this Court should affirm. Love, 634 So.2d at 159-60.

Further, there was no reduction in Evans' right to cross-examination. Merely
because counsel chose not to lay the proper foundation for the evidence, diminution
of the right to cross-examination was not established. As sections 90.704 and
90.803(6) recognize, apredicate must be established beforethewitnessmay rely upon
or discussthematerial. A “trial judge haswidediscretiontoimposereasonablelimits

on cross-examination.” Geralds v. State, 674 So.2d 96, 100 (Fla. 1996); Jones v.

State, 580 So.2d 143, 145 (Fla), cert. denied, 502 U.S. 878 (1991). Without the
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proper predicate, Evans did not have the right to discuss matters not covered on
direct.
Should this Court conclude otherwise, such was harmlessbeyond areasonable

doubt. Statev. DiGuilio, 491 So.2d 1129 (Fla. 1986). Thejury viewed avideo tape

of the crime scene which depicted the inside of the unkept trailer. The evidence
showed Pfeiffer’ sstore closed at 6:00 p.m. and heleft at 7:30 p.m. for the 30 minute
drive home. Further, there was ample evidence of drug use found throughout the
trailer. Thus, thejury wasaware Pfeiffer wasinvolved with drugsand had thetimeto
use them that night. Also, the State presented evidence Connie was seeking to hire
someoneto kill Pfeiffer and Evansagreed to undertakethe contract. Whether Pfeiffer
had taken drugs prior to his death does not overcome the overwhelming evidence
Evanskilled Pfeiffer for pecuniary gain (T 3136-54, 3174-75, 3192-95, 3200-04, 3292-
99, 3316, 3375-92, 3411, 3474-83, 3806-19, 3826-39). This Court should affirm.

Evans also claims the cannabinoids found in Pfeiffer’ s blood were relevant to
Conni€e’ s degree of culpability and impacted the penalty phase (IB 37). Thisis not
expounded upon, nonethel ess, the evidence established Evans was the shooter, thus,
heisthe more culpable asthetrial court found inits sentencing order (R 506-12). As
such, no error was committed.

POINT 3
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REVERSIBLE ERROR DID NOT OCCUR WHEN
DETECTIVE BRUMLEY’'S TESTIMONY WAS
LIMITED TO EXCLUDE HEARSAY (restated).

Evanscontendsthejudgeerred in granting the State’ smotionin limine, thereby,
precluding him from asking Detective Brumley (“Brumley”) whether a neighbor
reported hearing a gunshot at 10:30 p.m. on the night of the murder. (1B 38). The
State disagrees.

Duringthefirst trial, defense counsel discussed the police canvassof Pfeiffer’s
trailer park. Inquestioning Brumley about this, counsel asked “How many different
people had different times of when they heard the shotsthat night?’ (T 965-66). The
State' shearsay objectionwas sustained (T966-67). InBrumley’ sdirect examination
in the instant trial, the following inquiry occurred:

Q:  Now, in regards to the overall crime scene, and we've

already talked about that asfar astheinvestigation, how did
y'al proceed? Or how did you proceed?
A:  Wadll, we followed up whatever leads we had from the
nei ghborhood canvasand followed up the -- had adetective
follow up the background on the deceased and thefinancial
aspect of him.
(T 3316). Based upon thisdiscourse, Evans argued he should be permitted to ask the

officer what the witnessesreported during the canvass. Anticipating the defensewas

attempting to bring out hearsay statements, and to get information before the jury
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without calling awitness, the State sought amotion inlimine (T 3328-29). The State
asked that the defense be instructed not to ask Brumley, “Isn’'t it true that you
interviewed witnesses that heard a gunshot at 10:307" (T 3328). Defense counsel
admitted his questions called for hearsay, but argued because he had not objected to
the State’ s elicited hearsay, he should be permitted to put on hearsay evidence. This
reasoning was rejected (T 3328-29).

Hearsay is an out-of-court statement offered in evidence for the truth of the
matter asserted. Section 90.801(1)(c), Florida Statutes. Suchisinadmissible, unless
the statement falls within one of the exceptions listed in section 90.803, Florida
Statutes. Here, Evans wished to get before the jury that one of Pfeiffer’ s neighbors
told an officer that agunshot was heard at 10:30 p.m. and that officer had reported it
to Brumley. Thisis classic hearsay, in fact double hearsay and the Court should
conclude the rules precluded Brumley from testifying about the content of each
neighbor’ s statement. See sections 90.604, 90.801(1)(c), 90.802, Florida Statutes.
Exclusion of thetestimony was proper, eveninlight of Evans sattemptsto re-cast the
claim asaviolation of hisright to cross-examination.

Therehasbeen nolimitation of cross-examination; Evansmerely wasprecluded
from eliciting hearsay. The cases cited by Evansdo not further hisposition, namely,

Sweet v. State, 693 So.2d 644 (Fla. 4th DCA 1997)(finding officer should have
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testified to defendant’ s compl ete statement that he committed the robbery and took

drugs); Williams v. State, 689 So.2d 393 (Fla. 3d DCA 1997)(reasoning child's

hearsay statementsto policethat after mother’ s purse was stolen, assailant’ sgold car

ran over his mother were admitted properly); Johnson v. State, 653 So.2d 1074 (Fla.

3d DCA 1995)(finding error not to admit both defendant’s formal and informal
statements). These cases deal with instances where the admission of one part of a
hearsay statement may dictate admission of the balance in order not to leave the jury
confused or with awrong impression. Such is not the case here.

The jury was told the police investigated the crime, canvassed the area, and
looked into Pfeiffer’ sbackground (T 3316). Thistestimony did not open the door to
delveinto what each neighbor told the police. Moreover, under section 90.803, police
reports are hearsay. Brumley did not testify about a partial statement a particular
witnessgave himwhichrequired further clarification, nor wasthereany indicationthe
canvassproduced astatement which fell within ahearsay exception. Brumley did not
testify about the results or actions he took in response to the canvass as decried by

Postell v. State, 398 So.2d 851, 853 (Fla. 3d DCA 1981) (rejecting “wooden

application” of the hearsay rule and confrontation clause where “inescapable
inference” wasthat non-testifying witnesshad furnished evidence of defendant'sguilt -

such is hearsay and violative of confrontation clause even though actual statements
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werenot repeated). Had Brumley been permitted to bring out the hearsay statements,
the judge would have erred.

Crump v. State, 622 So.2d 963 (Fla. 1993) is on point wherein this Court

determinewhether excluding the substance of policeinterviewsand investigationsas
hearsay was error. While the trial court had allowed the defense to inquire of the
detective about whether the police had interviewed or focused upon other suspectsthe
judgerefusedto permit the detectivetotestify about the substance of thoseinterviews.
Specifically, Crumpwasnot permitted to inquirewhether the detective had been given
information that another suspect had committed asimilar rapeand murder. ThisCourt
held “[t]he evidence here concerning the detective'sinterviewsishearsay that doesnot
fall withinone of the hearsay exceptions.” Crump, 622, So.2d at 969. The sameresult
should be found here. Thetrial court properly limited the defense attempt to solicit
hearsay in the form of what residents may have told the police. This Court should
affirm.
POINT 4

INDIVIDUAL VOIR DIRE WAS CONDUCTED
PROPERLY (restated).

Asserting his trial was closed during individual voir dire over his objection,

Evans asks this Court to reverse. The State submits voir dire was not closed,
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however, if this Court finds otherwise, suchwasonly apartia closurelimited totria
necessities. No error occurred and this Court should affirm.

Theinstant trial cameafter amistrial and thestriking of apanel duringvoir dire
due to prgudicia information disseminated to the panel by a juror. At the
commencement of the re-trial, counsel agreed individual questioning would be
acceptable. Thejudge asked preliminary questionsthen, with the exception of those
jurors who indicated knowledge of the case, excused the panel for lunch. Later,
duringgenera voir dire, Juror Adamsstated, “ | triedto tell the Judge Monday that I'm
already uncomfortable with it because of the -- | believe that | know the lady by the
nameof Donnathat gavetestimony inthefirstcase.” Voicinghisfrustration, thejudge
noted, “I don’t know what else to do. | mean if you have people that can’t hear,
obviously they’ renot going to hear theinstruction....” Upon Evans' request, the panel
was stricken (T 1800, 1837-38, 2035, 2112-20).

With the commencement of thistrial the judge informed the parties he would
complete the general questioning, then inquire on an individual basis regarding the
jurors’ knowledge of the case, parties, witnesses, and possible hardships®. Those

identified for individual questioning would be asked to remaininthe courtroom, while

4 Questions related to strong feelings about the death
penalty were included in the general voir dire (T 2145, 2159).
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the rest would be excused for the evening. The judge stated:

We're going to keep the rest of the panel here and we're
going to go into the jury room and we' re going to question
them individually with the court reporter there. And that
way the bailiffs can keep these jurors isolated and not
talking about the case, things of that nature.

The defense had no objection to this procedure (T 2144-47).
Upon further consideration, the trial court announced:

... the jury room is not set up. It's not conducive to
individual questioning. So we're going to go into the
hearing room, which isright around the corner. Andwhat
we'll do is escort each juror around to the hearing room,
and we' ve set it up where we have the State Attorneys on
theother side, we havethe Public Defendersand your client
on the other side, and thejuror at the end of thetable. And
at the main bench we'll have aclerk and we' Il have myself
up thereand the court reporter will beright around between
the juror and the parties. ... We think there’s plenty of
room in there for that and that’ s what we' re going to use.

| will haveabailiff inhereto makesurethat thejurors
don’ t discussthe caseamong themselves. Basically they’'re
just going to be quiet whilethey sitin here. They canmove
around; we' regoingtolet themusethefacilitiesif they need
to, but they need to stay here and await their turn at
guestioning.
(T2159-60). It wasat thispoint the defense asked if Evans' parents could watch the
individual voir dire(T 2161). The partiesdiscussed arrangementsto permit the parents

to hear, but therewas no way to employ anintercom system and not haveit play inthe
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courtroom where the jurors were sitting. However, the proceedings were not only
recorded by acourt reporter, but an audio recording was made (T 2161-62). Evans
never objected to the procedure.

Duringthejudge sgeneral inquiry, heinstructed those who may haveknowledge
of thecasenot to shareit with anyone becausethe partiesweregoing toinquirefurther
(T 2164, 2170, 2219-21). After identification of those jurors who needed more
guestioning, the rest of the panel was excused until 10:30 am. and individual
guestioning commenced inthe hearingroom (T2216, 2223-2360). Included with those
examined individually were Jurors Byrd, Rowe, and Williams. Following individual
guestioning, each wasasked toreturnat 10:30 the next morning (T 2244-55, 2308-10,
2344-55). Because the parties were unableto question all selected, those remaining
were asked to return at 9:00 am. (T 2354).

Later, a newspaper reporter asked to witness individual voir dire and was
permitted to enter, however, the photographer was excluded because there was not
sufficient room (T 2307-08). After aperiod of time, the reporter and photographer
switched places as noted by the judge when he announced “We' re going to have the
photographer in here | guessfor the next session”, then directed the photographer sit
in acorner of theroom. When the photographer arrived, the defense asked there be

no pictures of the jurors' faces (T 2330-31).
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The following day, defense counsel’ s request to have a student “ shadowing”
him attend voir dire was granted, and as the prosecutor noted, “the jury processis
open to the public.” (T 2362). The jurors selected to return for individual voir dire
arrived and the process recommenced in the hearing room. Asthe parties completed
thelr questions, those jurors not excused for cause were asked to return to the jury
room to await the panel (T 2362, 2377, 2396, 2408). When all had been questioned
individually, the need to utilize the hearing room was obviated and the proceedings
returned tothe courtroom (T 2412-13). Atthispoint, thetrial judgerecalled additional
guestionswereto be posed to Jurors Rowe and Williams because of issuesraised the
previousday (T 2413-14). Withthejury ordered to meet inthe assembly room, Juror
Rowe alone was escorted into the courtroom while the bailiffs readied the balance of
the panel for general voir dire (T 2414-21). Thejudge also advised the parties other
jurors had asked to bring issues to the judge (T 2422). Jurors Byrd, Roach,
Schumann, Cooper informed the court of their concerns and each was addressed in
turn (T 2422-41). Following thesediscourses, Ms. Williams arrived and reported on
her doctor’ svisit and the additional knowledge she had about the case (T 2441-44).
Upon compl etion of thisadditional individual voir dire, thejudge called for the panel
to enter the courtroom, and general voir dire commenced (T 2444).

Thereis no question, the Sixth Amendment to the United States Constitution
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guarantees an accused the right to a speedy and public trial, and that the Fourteenth

Amendment guaranteesthe samerightsin state prosecutions. Nietov. Sullivan, 879

F.2d 743 (10th Cir.), cert. denied, 493 U.S. 957 (1989). However, whilethereisa

strong presumptioninfavor of openness, theright to an opentrial isnot absolute. Bell

v. Evatt, 72 F.3d 421 (4th Cir. 1995). AsnotedinEstesv. Texas, 381 U.S. 532, 588-
89 (1965), “[o]bvioudly, the public trial guarantee is not violated if an individual
member of the public cannot gain admittance to a courtroom because there are no
availableseats.” Moreover, ajudge may imposereasonablelimitationsontrial access

in the interest of the fair administration of justice. Bell; Press-Enterprise Co. v.

Superior Court, 464 U.S. 501, 510 n.10 (1984). To be found appropriate, the
courtroom closure must be “necessitated by a compelling governmental interest and

[] narrowly tailored to servethat interest.” Globe Newspaper Co. v. Superior Court,

457 U.S. 596, 607 (1982). Federa courts have held a defendant’ sright to a public
trial isnot implicated by temporary limitation of ingress and egress to the courtroom

to prevent disturbance of the proceedings. Snyder v. Coiner, 510 F.2d 224 (4th Cir.

1975).
The propriety of a courtroom closure depends upon the case circumstances.

Aaron v. Capps, 507 F.2d 685, 687 (5th Cir.), cert. denied, 423 U.S. 878 (1975).

When reviewing the propriety and scope of aclosure, the court will employ adliding
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scale analysis. Ayalav. Speckard, 131 F.3d 62, 70 (2d Cir. 1997), cert. denied, 524

958 (1998). “ Theburden onthemovant [for closure] to show prejudiceincreasesthe

more extensive the closure sought.” United Statesv. Doe, 63 F.3d 121, 129 (2d Cir.

1995). Asrecognized inU.S. v. Brazel, 102 F.3d 1120, 1155 (11th Cir. 1997),“... a

party seeking total closure of a proceeding would have to show that the measures

taken were necessary to serve an overriding interest, and the court would have to

consider other aternatives and make findings adequate to support closure....[w]here

proceedings are only partially closed,...thetestislessstringent; a‘substantial’ rather

than a ‘compelling’ reason is required where at least some access by the public is
retained.” (emphasis supplied).

Evanswould havethis Court adopt the “compelling reason” analysisfollowed
by the Fourth Circuit Court of AppealsinBell v. Jarvis, 198 F.3d 432 (4th Cir. 1999).
ThisCourt should reject that invitation, and instead follow the Eleventh Circuit Court

of Appealsanaysisin Douglasv. Wainwright, 739 F.2d 531 (11th Cir. 1984), cert.

denied, 469 U.S. 1208 (1985) and the“ substantial reason” test asit hasbeen citedwith

approval by several federal appellate courts. See, U.S. v. Del uca, 137 F.3d 24, 34

(1st Cir. 1998)(following “ substantial reason” analysisfor partialy closedtria); Ayala,

131 F.3dat 70; United Statesv. Osborne, 68 F.3d 94, 98 (5th Cir 1995); United States

v. Farmer, 32 F.3d 369, 371 (8th Cir.1994); United Statesv. Sherlock, 962 F.2d 1349,
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1356 (9th Cir. 1989); United Statesv. Galloway, 937 F.2d 542, 545 (10th Cir 1991),

cert. denied, 506 U.S. 957 (1992); Nieto, 879 F.2d at 753.
Thebasisfor adopting the “ substantial reason” analysisfor review of partially

closed trialsismade abundantly clear in Douglas. Onremand from the United States

Supreme Court with directions to reconsider its decision in Douglas v. Wainwright,

714 F.2d 1532 (11th Cir. 1983) in light of Waller v. Georgia, 467 U.S. 39 (1984), the

Eleventh Circuit Court of Appeals reconciled the apparent dichotomy between the

results reached in Douglas and Waller. As stated in Douglas, 739 F.2d at 532-33:

Thedifferent resultsin Douglas and Waller arethus
not attributable to the application of differing legal
standards, but to the application of thesamelegal standards
to dissimilar facts. The most important distinguishing
factor isthat Waller involved atotal closure, with only the
parties, lawyers, witnesses, and court personnel present, the
press and public specifically having been excluded, while
Douglas entailed only a partial closure, as the press and
family members of the defendant, witness, and decedent
wereal allowedtoremain. Moreover, theclosurein Waller
was for the entire seven days of the suppression hearing
although the playing of the disputed tapes lasted only
two-and-one-haf hours, whereas in Doudlas the partia
closurewaslimited to the onewitness testimony. Douglas,
therefore, presented thiscourt with afact situation different
and unique from that faced by the Waller Court.

Because only a partial closure was involved in
Douglas, werelied upon the binding precedent of Aaron v.
Capps, 507 F.2d 685 (5th Cir. 1975), which had held that
whereapartial closureisinvolved, acourt must ook to the
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particular circumstancesto seeif thedefendant still received
the safeguards of the public trial guarantee. Id. at 688. In
Aaron, the court held that no constitutional violation had
occurred because, inter alia, members of the press and the
defendant'srelativesand clergymen were present at thetrial.
AsinAaron, the Douglas panel found that theimpact of the
closure was "not a kind presented when a proceeding is
totally closed to the public,” 714 F.2d at 1544, and
therefore only a "substantial" rather than "compelling"
reason for the closurewasnecessary. 1d. Thepanel further
found that a substantial reason--protection of the witness
from unnecessary insult to her dignity--existed that justified
the partial closure. Id. at 1544-45.

Douglas thus involved an application of the general
sixth amendment public trial guarantee to the specific
situation of a partial closure, a situation not addressed in
Waller. Wedo not read Waller asdisapproving of Aaron's
adaptation of the general standards governing closures,
standards on which Douglas and Waller arein accord, toa
case where only a partial closure is involved and at least
some access by the public is retained.

Douglas, 739 F.2d at 532-33 (footnotes omitted). Based upon this, the “ substantial
reason” standard applies to partially closed hearings and the “compelling reason”
standard should be rejected. The “substantial reason” test, protects defendants
rights, while giving courts flexibility to respond to individual circumstances.
Initialy, it should be noted there was no objection to the procedure the trial
court employed for conducting individual voir dire. While there was a request for

Evans parentsto be able to observe, the defense did not push the issue, nor offer to
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aternatethe parentsduring theindividual voir dire such asthe membersof themedia
suggested. In fact, on the second day of voir dire, when the defense asked for a
student to watch the voir dire, the judge did not refuse; however, for some reason,
counsel did not make asecond request to have Evans' parentsenter the hearing room
either individually or together. Inlight of the manner in which Evans sought to have
his parents in the hearing room, it appears he has waived hisright to complain now.

Levine v. United States, 362 U.S. 610, 619 (1960) (failing to object to continued

closure of courtroom during contempt hearing is waiver of right to public trial).
However, in an instance where there had been a total closure of the courtroom, the
defendant was permitted to raise the issue for the first time on appeal. Williamsv.
State, 736 So.2d 699, 701 (Fla4th DCA 1999). There was no total closure here.
Should the merits be reached, the review will reveal neither the courtroom nor
hearing roomwasclosedto thepublic. Evenduringindividual questioning, thehearing
room was open as is evident from members of the press and the “shadow” student
gaining entry (T 2307, 2362). Clearly, the judge was concerned with the ability to
segregate those identified jurorsfrom the balance of the panel, and that the separated
jurorsnot contaminate each other with pregjudicial information. Hence, bailiffswereto
remainwiththosechosen. Additionally, thejudgerecognized that spaceinthehearing

room was limited as was clear by the fact that the newspaper reporter and
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photographer wereunableto remainintheroom at the sametime, but had to alternate.
Balancing the competing concerns of an open trial against the need to segregate
identified jurors, the judge developed the procedure to keep the jurors in the
courtroom and movethe partiesto aseparate | ocation which happened to beasmaller
room, one unable to accommodate all who wished to attend (T 2144, 2159). Such
does not establish a closure of the proceedings or aviolation of the right to a public
trial. Estes, 381 U.S. at 588-89 (finding public trial guaranteeisnot violated on mere
fact an individual cannot gain admittance).

Assuming arguendo the courtroom was closed, such was not total asthe press
and astudent were present and neither the clerk’ srecording nor transcript was seal ed.
The entire voir dire was not closed; the alleged partial closure was limited to
guestioning of thoserequiringinquiry into their knowledge of the case and hardships.
Oncethosejurorswere questioned, general voir dire continued in open court and the
jury was el ected based upon thisinquiry(T 232, 1837, 2095, 2144, 2159, 2161, 2164,
2307, 2362, 2443). Given the fact, at best, Evans could argue there was a partial
closure, his right to a public trial was not violated; the closure was based upon a
substantial reason and no prejudice has been proven. Ayaa, 131 F.3d at 70-73;
Douglas, 739 F.2d at 532-33.

Evans pointsto Williams, 736 So.2d at 700 and Peoplev. Taylor, 612 N.E.2d
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543 (Ill. App. 1993) to establish that excluson of a defendant's family is
unconstitutional. The Court should find Williams distinguishable and reject the test
approved in Taylor. In Williams, voir dire was held in the courtroom, but the
defendant’ s family® was excluded because there were no seatsin the gallery, and the
judge refused to permit anyoneto sit in the jury box. Williams, 736 So.2d at 700. In
Evans' tria, the presswasinthehearingroom duringindividual voir dire, thus, all but
four areasof inquiry (knowledge of case, witnesses, parties, and hardships) wereheld
inopen court beforeall whowishedto attend. Therationalefor conducting individual
voir dire was to maintain control of thejurorsto ensure they did not “contaminate”
otherswith their knowledge as had happened previously (T 2159-64). In contrast to
Williams, the procedure here was limited in scope and tailored to the needs of this
case.

The appellate court in Taylor, considered the actions of the trial court in
excluding al members of the defendant’ s family during voir dire asapartial closure
as there was no indication the press or spectators were denied access. Taylor, 612
N.E. 2d at 546. In adopting the “overriding interest” test for such review, Taylor

followed prior Illinois decisions which relied upon Waller v. Georgia, 467 U.S. 39

> The opinion was silent on the presence of other
per sons.
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(1984). However, as analyzed above, in Douglas, a case from the Eleventh Circuit
Court of Appedls, it wasthe “substantial reason” test found appropriate. This Court
should follow the “ substantial reason” test as explained above, and find Evans' tria
constitutionally sound.
POINT 5

DENYING MOTION FOR STATEMENT OF

PARTICULARS AND PERMITTING STATE TO

ARGUE PRINCIPAL THEORY WERE PROPER

(restated).

Evans challenges his conviction on two fronts. the denial of a statement of
particularsand theuseof “principal” and “ actual shooter” theories(I1B 45). Heclaims
thesetheoriesaremutually exclusive. ThisCourt should reject thisand find no abuse
of discretion in denying the motion for a statement of particulars. All the pertinent
factsadduced intheinstant trial were brought out inthefirst trial, thus, Evanswasnot
hindered or embarrassedin hisdefense. Further, avalid conviction could be obtained
under either theory. Not only did the evidence show Evans actively planned the
murder, shot Pfeiffer, and benefitted from the death, but he claimed he had gotten
othersto pull thetrigger and defended on thetheory others had the opportunity tokill.

A tria court’ sdenial of astatement of particularsisreviewed under an abuse of

discretion standard. Window v. State, 45 So.2d 339, 340 (Fla. 1949)(“granting of a
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bill of particularsin acriminal caseis not founded upon alegal right but is a matter
resting within the sound discretion, depending entirely upon the nature and

circumstances of each particular case, of thetrial court.”); Miller v. State, 764 So.2d

640, 644 (Fla. 1st DCA 2000) (same); Harrison v. State, 557 So.2d 151, 151 (Fla. 4th

DCA 1990) (same). “When anindictment or information chargesacrimesubstantially
as defined in the statute denouncing it, it is generally sufficient, where the statutory
language and the descriptive details state the nature and the cause of the accusation

without misleading the accused in concerting his defense.” State v. Covington, 392

S0.2d 1321, 1323 (Fla. 1981). A statement of particulars“may be necessary whenthe
statute defines the offense in general terms and the accusation using the statutory
language doesnot clearly and specifically apprisethe accused of what he must defend
againgt.” 1d. at 1324.
Charged with first-degree murder, Evans indictment provided:

... PAUL HAWTHORNE EVANS, on or about March 23,

1991, at and in the County of Indian River ... did

unlawfully, with apremeditated design to effect the death of

any humanbeing, kill and murder AlanF. Pfeiffer, ahuman

being by shooting with a firearm....
(R 13-14). Following amistrial, and prior tovoir direinthistrial, Evansmoved for a

statement of particularsor amotioninlimineasking the State choose between seeking

aconviction under the “principal” and “actual shooter” theories. Hisargument that
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presentation of both theorieshad created aconflict betweenthe” principal” and“aibi”
instructions was rejected (T 1796, 2137, 2148-50, 2156). This was appropriate.
Not only did the indictment apprise Evans of the charge, but he had the benefit
of afull airing of the State’ s case in the first trial; in essence he had his statement of
particulars. Inthefirsttrial, Thomasand Waddel| testified they, alongwith Evansand
Connie, carried out Pfeiffer’s planned killing. Evans planned the murder, shot the
victim, disposed of theweapon, and received electronicsinreturn (T 1256-381, 1385-
493). Thomastestified Evans, had told her he had not done the actual shooting, but
had gotten othersto kill Pfeiffer (T 1302-03). Assuch, Evanswasfully aware of the
State' s case, and the need for astatement of particularswas unwarranted. Also, that
he had gotten othersto do thekilling, supported thegiving of the principal instruction.
Thedefense’ strueintent wasto limit the Statefrom arguing Evans’ involvement
asaprincipal because Evanswantedtorely upon an alibi defense (T 2147-56). Now,
Evansresortsto thecommon law and triesto draw adistinction betweena® principal”
and an “accessory” by mis-characterizing the State’' s trial argument. The issue is
unpreserved asit isnot the same groundsraised beforethetrial court. Steinhorst, 412
So.2d at 338 (holding “for an argument to be cognizable on appeal, it must be the
specific contention asserted as legal ground for the objection, exception, or motion

below.”). However, assuming the merits are reached, Evans' argument should be
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rejected.
Thejury need not agree onthemethod used inthe homicide, only that therewas

ahomicidefor whichthedefendant wasresponsible. Schad v. Arizona, 501 U.S. 624,

644-45 (1991) (rg ecting contention genera verdict whichfailsto differentiate between
premeditated and felony murder isinadequate; jury need not agree on precise theory

of murder). Evans misapplies Schad and Richardson v. United States, 526 U.S. 813

(1999) in his attempt to elevate a defendant’ s method or participation in securing a
death to an element of the crime. The elements of first-degree murder are: “(a) the
unlawful (b) killing (c) of ahuman being (d) when perpetrated from a premeditated

designto effect thedeath of thepersonkilled or any humanbeing.” Statev. Baker, 456

S0.2d 419, 422 (Fla. 1984). Theshooter’ sidentity isnot an element asisevident from
thefact aco-assailant may be convicted of first-degree murder eventhough hewasnot

the actual killer. San Martin v. State, 705 So.2d 1337 (Fla. 1997). The person who

hiresanother tokill isculpablefor themurder just asisthe personwhokilled. Barfield
v. State, 402 So.2d 377 (Fla. 1981).

Here, Evans asserts, that in common law terms, one State theory was that he
wasa“principal inthefirst degree’, i.e., the actual shooter and the other theory was
that he was an “accessory”, i.e., one who merely participated in the planning and

enjoyed the benefits of the crime, but was not present at its commission (1B 49-50).

44



However, the State proceeded under the present statutory scheme, not the common
law, and as such used the terms and definitions currently recognized by Florida L aw.
The State presented evidence Evanswasthe shooter, but in responseto the testimony
Evanshad told Thomasand Waddell, aperiod of time after the murder, he had gotten
others to kill Pfeiffer, and the defense argument Connie or Waddell had the
opportunity to kill Pfeiffer, the State offered Evans could be viewed as a principal.
These arguments are not violative of the constitution.
Pursuant to section 777.011, Florida Statutes (1991):
Whoever commits any criminal offense ... or aids,
abets, counsdls, hires, or otherwise procures such offense
to be committed, and such offense is committed ... is a
principal inthefirst degreeand may be charged, convicted,
and punished as such, whether he is or is not actually or
constructively present at the commission of such offense.
“In order to be guilty asaprincipal for acrime physically committed by another, one

must intend that the crime be committed and do some act to assist the other person

in actually committing the crime." Staten v. State, 519 So.2d 622, 624 (Fla. 1988).

“One who participates with another in a common criminal scheme is guilty of all
crimes committed in furtherance of that scheme regardless of whether he or she

physically participatesin that crime.” Lovettev. State, 636 So.2d 1304, 1307 (Fla

1994)(quoting Jacobs v. State, 396 So.2d 713, 716 (Fla. 1981)). Floridahaslargely
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sub-planted the common law in this area. Staten draws the distinction between
“principal” and “accessory after the fact.”

Reading section 777.011 against its common law
background, we do not believe the legidature intended [to
punish accessories after the fact more severely than the
principal]. Although Floridahasabolished thecommon law
distinctions between principals, aiders and abettors, and
accessoriesbeforethefact, accessory after thefact remains
as a separate offense. The accessory after the fact is no
longer treated as a party to the crime but has come to be
recognized asthe actor in aseparate and independent crime,
obstruction of justice. ... Thus, the culpability of the
accessory after the fact is substantialy different from that
of aprincipal, reflecting anintent to punish asan accessory
after the fact only those persons who have had no part in
causing the felony itself but have merely hindered the due
course of justice.

Staten, 519 So.2d at 626 (citationsomitted). At notimedidthe Stateargue Evanswas
an accessory after the fact; it asserted hewasaprincipal, either asthe shooter or one
who planned, committed acts to further the homicide, and benefitted from it.

One may be convicted of first-degree murder as a principal and not be the
“shooter.” Barfidd, 402 So.2d at 377 (affirming conviction of contract murder middle-

man); SanMartinv. State, 705 So.2d 1337 (Fla. 1997)(affirming conviction under both

premeditated and fel ony-murder based on evidence showing numerousshotsfired by

defendant and co-perpetrators into vehicle killing victim); State v. Roby, 246 So.2d

566 (Fla. 1971) (reasoning person may be convicted on proof he aided or abetted
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crime); Fratellov. State, 496 So0.2d 903, 910 (Fla. 4th DCA 1986)(affirminginstruction

which permitted jury to convict defendant as aider and abettor if it did not believe he
shot victim as it was supported by evidence in spite of defense someone else shot
victim). Whether Evanspulled thetrigger or planned the crime and received abenefit,
he was a principal. It was proper to argue this point to the jury. This Court should
affirm.
POINT 6

THE STATE DID NOT COMMIT FUNDAMENTAL

ERRORIN ITSGUILT-PHASE CLOSINGARGUMENT

(restated).

Evans claims the prosecutor in closing (A) offered personal opinions and
utilized the phrase “we know”, (B) referenced facts not in evidence, (C) termed
evidence* uncontroverted” ; (D) argued for guilt under theactual shooter and principal
theories, and (E) shifted the burden of proof to the defense (IB 53-55, 59-60). Evans

admits he did not object to all the statements® and the judge corrected others, but

Evans submits he was deprived a fair trial. The State disagrees. The comments

¢ Evan asks this be overl ooked because counsel shoul d not
have to object repeatedly (IB 53 n. 25). However, the State’s
cl osi ng commenced on page 4168 and the defense |lodged its
first objection on page 4200. Here, Evans cites to ni ne pages
and el even comments before page 4200. WIlson v. State, 294
So.2d 327, 329 (Fla. 1974) was not designed to circunvent the
requi renent for at |east one objection to preserve the matter.
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objected to were addressed appropriately and the those unpreserved were either not
improper or not prejudicial. This Court should affirm.

“Widelatitudeispermitted inarguingto ajury. [c.0.] Logical inferencesmay
be drawn, and counsel isallowed to advance all legitimate arguments.” Breedlovev.
State, 413 So.2d 1, 8 (Fla. 1982). Inarguing to ajury “[l]ogical inferences from the
evidence are permissible. Public prosecutors are allowed to advance to the jury al
legitimateargumentswithinthelimitsof their forensictalentsin order to effectuatetheir

enforcement of the criminal laws.” Spencer v. State, 133 So.2d 729, 731 (Fla. 1961),

cert. denied, 372 U.S. 904 (1963). Control of prosecutorial argument lieswithinthe
trial court's sound discretion, and will not be disturbed absent an abuse of discretion.

See, Esty v. State, 642 So.2d 1074, 1079 (Fla. 1994), cert. denied, 514 U.S. 1027

(1995). To preserve aclaim of prosecutorial misconduct “the defense must make a

specific contemporaneousobjectionat trial.” San Martinv. State, 717 So.2d 462, 467

(Fla. 1998); Fergusonv. State, 417 S0.2d 639, 641 (Fla. 1982)(finding defendant failed

to preservefor review prosecutorial misconduct where only general objection made,
followed by motion for mistrial). Where an objection to acomment is sustained, and
the defense does not seek a currative instruction or mistrial, the matter is not

preserved. Riechmannv. State, 581 So.2d 133, 138-39 n.12 (Fla. 1991). See, Holton

v. State, 573 So.2d 284 (Fla. 1990).
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Absent acontemporaneousobjection, an appellate court will not review closing

argument comments unless they constitute fundamental error. See Kilgorev. State,

688 So.2d 895, 898 (Fla. 1996); Wyatt v. State, 641 So.2d 355, 360 (Fla. 1994).

Wherealleged misconduct isunpreserved, the conviction will not beoverturned unless

aprosecutor'scommentisso prgjudicial it vitiatestheentiretrial. Statev. Murray, 443
S0.2d 955 (Fla. 1984). “Any error in prosecutorial commentsis harmless, however,
If thereisno reasonable possibility that those commentsaffected theverdict.” Kingv.

State, 623 S0.2d 486, 488 (Fla. 1993) (citing Watts v. State, 593 So.2d 198 (Fla.),

cert. denied, 505 U.S. 1210 (1992)). Reversal isnot required for commentswhich do
not vitiatethewholetrial or "inflamethe mindsand passionsof thejurorssothat their
verdict reflects an emotional response to the crime or the defendant.” Bertolotti v.
State, 476 S0.2d 130, 134 (Fla. 1985). Harmlesserror analysisappliesto prosecutorial
misconduct claims. Murray, 443 So.2d at 956.

... prosecutoria error alone does not warrant automatic
reversal of a conviction unless the errors involved are so
basic to a fair trial that they can never be treated as
harmless. The correct standard of appellate review is
whether "theerror committed wasso prgjudicia astovitiate
the entire trial." [Cobb v. State, 376 So.2d 230 232 (Fla
1979)]. The appropriate test for whether the error is
prejudicial isthe"harmlesserror” ruleset forth in Chapman
v. California, 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705
(1967), and its progeny.... Reversal of the convictionisa
separate matter; it is the duty of appellate courts to
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consider therecord asawholeandtoignoreharmlesserror,
including most congtitutional violations.

Murray, 443 So.2d at 956. |n determining whether an error isharmless, the court must
determinebeyond areasonabl e doubt that the comment did not contributeto theguilty
verdict. 1d.

Here, with the exception of two objections on the basis of factsnot in evidence
(T 4200, 4219) and the proof necessary under theprincipal and alibi theories(T 4207-
10), Evansfailed to preservethe alleged instances of prosecutorial misconduct raised
here. He either failed to object or for those where his objection was sustained, seek
acurativeandmistrial (T 4168-70, 4176, 4178-79, 4181, 4195-96, 4202, 4205, 4206,
4219-20, 4215, 4225, 4228-29; | B 53-59). Assuch, fundamental error must be shown.

A. Offering of Personal Opinion and Using Phrase “We Know”

Evanscomplainsthe State' suse of thefirst-person plural in arguing to thejury
was improper. He cites severa instances where the State addressed the jury by
prefacing the facts with, “we know” (1B 54-56, 58-61; T 4170, 4178, 4181, 4202,
4215, 4228-29). This he combines with a claim that the prosecutor injected her
personal belief into the argument (1B 59-60). Not oneinstance where the State used
the word “we”, and several where the State used the word “1”, drew an objection.

Fundamental error, undermining the integrity of the entire trial must be established.
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Kilgore, 688 So.2d at 898; Murray, 443 So.2d at 956. Where the prosecutor utilized
theword*“1” (T 4206, 4225-26), thejudge sustai ned the objection, but Evansfailedto
seek acurativeor amistrial. Assuch, thismatter alsoisunpreserved and fundamental

error must be shown. Kilgore, 688 So.2d at 898; Murray, 443 So.2d at 956.

Evans cites Hill v. State, 477 So.2d 553 (Fla. 1985), apparently for the
proposition the use of “we’ is“especially improper” asit tendsto ally the prosecutor
with the jury (IB 60). However, Hill is unlike the situation at bar. In Hill, the
prosecutor asked the jury to consider him a “thirteenth juror”, 1d. at 556-57, while
here, the State was merely reminding the jury of what was seen and heard in the
courtroom. Clearly, when two or more people are aware of and are discussing afact,
it isreasonableto say “we know” thefact. None of the instances where “we know”
was used indicates the State was pointing to afact not in evidence or areasonable
inference drawn from that fact.

Also, there is no support for the theory the State asked the jury to believe it

because of its position as prosecutor. Evans' reliance uponRyan v, State, 457 So.2d

1084 (Fla. 4th DCA 1984); DeFreitasv. State, 701 So.2d 593 (Fla. 4th DCA 1997),

Gianfranciscov. State, 570 So.2d 337 (Fla4th DCA 1990), and Martinez v. State, 761

S0.2d 1074 (Fla. 2000) does not further his position. In Ryan, the prosecutor had

asked thejury to consider whether it believed law enforcement would spend timeand
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money on the caseif it did not believe the defendant guilty. Ryan, 457 So.2d at 1090.
Theappeascourt in DeFreitas, 701 So.2d at 600-02, reversed aconviction wherethe
prosecutor referred to inadmissible evidence aswell as an unrelated case and, asked

thejurorsto put themselvesin the position of thevictim. Similarly, in Gianfrancisco,

570 So.2d at 338, theimproper comment used to bolster another witness' testimony
required reversal. InMartinez, 761 So.2d at 1080-81, the usein closing argument of
an officer’s attested belief in the defendant’ s guilt leant support to finding the error
prejudicial. Here, the State made no such comments or asked the jury to draw such
inferences.

In responseto Evans' general challengeto the State’' s use of “we know” inits
closing, the State submitsthe mere use of the phrase“weknow” isnot pregjudicial. As

has been recognized in State v. Lewis, 543 So.2d 760 (Fla. 2d DCA 1989), a

prosecutor’ s use of phrases such as“we know” and “we saw” does not equate to an
injection of his personal beliefs nor misconduct.

. In delivering his closing argument, the prosecutor
adopted a conversational tone for reviewing the evidence
with thejurorshby saying "we saw" and "we heard" various
evidence. Inlight of thisstyle, wethink it would be obvious
to any reasonablejuror that the prosecutor's statement that
"we know through other testimony the story isalie" was
merely the state'sinterpretation of the evidence presented at
trial. Given the context of the statement, we find no error
on this point.
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Lewis, 543 So.2d 768. The State' s argument here was appropriate.

Specificaly, Evans challenges the State's argument related to stealing Mr.
Waddell’ sgun, whether it wasthe murder weapon, and the number of peopleinvolved
inthekilling (IB 61). In Evans 1991 statement, he admitted being with Waddell on
3/23/91 at her parent’ shome (T 4069-70). Waddell admitted shewent with Evansto
her father’ shometo get thegunwhichwasusedtokill Pfeiffer. Theforensic evidence
established Pfeiffer was killed with a .38 caliber gun using Nyclad bullets;, Mr.
Waddell’ s gun was the same caliber and he had used Nyclad ammunition. Thomas,
Waddell, Connie, and Evans were involved in the planning and executing of the
homicide. Fromthis, the State argued properly “weknow” Evanswasinvolved with
the theft of the murder weapon and his compatriots were Thomas, Waddell, and
Connie. There was no misconduct, much less, fundamental error. Breedlove, 413
So.2d at 8 (reasoning logical inferences and |egitimate arguments may be advance);
Spencer, 133 So.2d at 731 (same).

Turning to those instances where Evans claims the prosecutor gave personal
opinions, the State submitsthose instances where no objection wasrai sed should not

be considered. Sims v. State, 681 So.2d 1112, 1116-17 (Fla. 1996) (refusing to

consider comments where prosecutor called defendant liar, accused counsel of

misleading jury, and bolstered attacks on defendant’s credibility by expressing
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personal views and knowledge of extra-record matters, because defense failed to

object contemporaneoudly); Craig v. State, 510 So.2d 857, 864 (Fla. 1987), cert.

denied, 484 U.S. 1020 (1988); Murray, 443 So.2d at 956 (reasoning unpreserved
challengesto commentsrequireshowing of pregjudicial error whichvitiatesentiretrial).
Where the defense objections to two comments were sustained, but no curative
sought, the commentsare unpreserved and not reviewable. Riechmann, 581 So.2d at
138-39 n.12 (finding comments unpreserved where objection was sustained, but
neither curative nor mistrial requested).

Thefirst challenged comment relates to the closeness of the accounts given by
Waddell and Thomas (1B 56). After identifying the similarities and inconsistencies
between the two versions of events the prosecutor stated “Now are these contrived
stories? Because if they're contrived or fabricated, | would expect them to match
perfectly.” (T 4195). Also, the State asserted, “And if they [Thomas and Waddell]
had come in here after six and a half years, two individuals, one of them being an
alcohalic, and told you the exact same story, then you should be worried. Then |
would say there' s a chance they fabricated the story.” (T 4196). Neither statement
drew an objection and neither is an improper personal opinion. The State was
presenting reasonable inferences which could have been drawn from the

inconsistencies and similarities in the accounts which could help the jury determine
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credibility. Suchisproper andwell withinaprosecutor’ sforensic abilities. Breedlove,
413 So.2d at 8 (finding counsel may assert all logical inferenceswhich may bedrawn
from evidence); Spencer, 133 So.2d at 731 (same). Such comments were not
personal opinions nor fundamental error.

The objection to the comment, “...and | seriously doubt [Pfeiffer] was
smoking...” (T 4206, 1B 57) wassustained, but nofurther judicial actionsought. This
hardly could be deemed of such a prgjudicial nature to vitiate the entire trial. No
reasonable juror would convict on the mere hearing of an opinion as to whether the
victim had been smoking just before his death.

The second sustained objection relates to the comment “ Now, what about the
fact that wehaveno physical evidence? What | think ismoreuncanny about thisentire
eventis...” (T 4225). Againno curativeinstruction or mistrial was requested; this
Court should find the matter unpreserved and declineto consider it. Sims, 681 So.2d
at 1116-17. However, should the merits be reached, the comment did not render
Evans trial unfair. Following the objection, the State continued with its argument,
removing the objectionable word “1”. (T 4225-26). Such argument merely drew
attention to the lack of fingerprint evidence even though Evans had admitted to
touching numerous items within the trailer. This was supported by Waddell who

explained Evansworeglovesthe entiretime he staged the scene showing hisplanning
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and forethought (T 3806-08, 4012-77). Breedlove, 413 So.2d at 8 (finding all logical

inferences may be drawn from evidence).

B. Allegationsof Factsnot in Evidence

Asserting error, Evans clams the State “began with an imaginative
reconstruction” of Pfeiffer’ slast acts (1B 53-54). However, no objection wasraised.
Fundamental error vitiating the entiretrial, must be established before he may obtain
relief. Kilgore, 688 So.2d at 898; Murray, 443 So.2d at 956.

Here, therecord reflectsthat at 7:30 p.m., leaving for the 30 minutedrivehome,
Pfeiffer rejected an after-work drink with hisgirlfriend because Conniewascleaning
him out. When his body was found, there was mail at his feet, cigarettes near the
dead-bolted door, and no signsof astruggle. Theilluminationwithinthetrailer came
from adim light. Between 6:30 and 7:00 p.m. Waddell, Thomas, and Evans|eft the
fair for theninemiledriveto drop Evansat thetrailer. After waiting 60 to 90 minutes
for Evans, heenteredand claimed “it’ sdone.” (T 3137-45, 3174-75, 3189-204, 3249-
50, 3295-310, 3330, 3346-48, 3474-83, 3543-45, 3562-72, 3806-39, 3927) A
reasonableinferenceisthat Pfeiffer’ sstated purposefor leaving for homewould have
dissuaded him from stopping for |ottery tickets, and because the paddle-fan light had
been disabled, he may haveturned the porch light oninitsplace. Moreover, thelack
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of signsof astruggle suggest thekilling took placeimmediately upon Pfeiffer’ sentry.
The State' s un-objected to argument was not improper and not fundamental error.
Breedlove, 413 So.2d at 8 (finding counsel may assert logical inferences).

With respect to theargument on therespective positioning of Evansand Pfeiffer
during the shooting (IB 57), the judge overruled the objection properly. The State
argued Evansbumped into atable, knocking someitems, as he stepped from acorner
where a beanbag chair was located, and shot Pfeiffer. The judge did not abuse his
discretion in denying the objection as the evidence supports the facts and inferences
presented. See, Esty, 642 So.2d at 1079 (recognizing control of argument lieswithin
judge's sound discretion); Breedlove, 413 So.2d at 8 (reasoning logical inferencesmay
be drawn and argued by counsal).

Evans admitted he hid behind furniture then emerged to shoot Pfeiffer. The
policefound items disturbed on an end table near Pfeiffer’ s head and near abeanbag
chair. Accordingto Dr. Bell, the shots were fired from a distance of more than two
feet and Pfeiffer could not have been sitting with hisback to the sofawhen shot in the
back; Pfeiffer wasmost likely leaning forward. Also, thebullet which entered thetop
of Pfeiffer’s head traveled down through the brain, lodging in his tongue; it was
unlikely hewasin the sitting position when hereceived thiswound. Thebullet tothe

back of Pfeiffer’s ear was inflicted when he was prone (T 3219-44, 3249-61, 3299,
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3830-39). Together thissupportsthe State’ sargument on the positioning of Pfeiffer
and Evans during the crime.

C. Commenting that Evidence Was Uncontroverted

Contending the State should not have termed the evidence “uncontroverted”,
Evans pointsto two portions of the State’ sclosing (1B 54-56). Thefirst relatesto the
fact there was no testimony Evanswas at the fair between 6:30 and 9:30 the night of
themurder (1B 54-55, T 4176) and the second involvesthe lack of evidence of shots
heard after 9:30 p.m. (1B 56; T 4205). Neither comment drew an objection, thus, they
are unpreserved and should be rejected. Sims, 681 So.2d at 1116-17. Should the
merits be reached, thereis no basisto reverse.

Therecord reflectsMr. Hill saw Evansat 6:30 and again at 9:30 p.m. Waddell
and Thomas established Evans was at the trailer near 7:00 p.m. and for 60 to 90
minuteslay inwait (T 3692, 3827-39, 3907). Merely because Evans chose not to put
on witnesses alleged to have seen him at the fair, does not preclude the State from
arguing the uncontroverted nature of the evidence. As analyzed in Point 1 and
reincorporated here, the delay in obtaining an indictment in this case was not a due
processviolation, therefore, therewasno State action in excluding evidence. Neither
Rodriguez, 753 So.2d at 38-39 nor Freeman, 962 F.2d at 1260 further Evans’ position.
Based upon the facts, the prosecutor fulfilled her responsibility to argue her case
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based upon the facts and reasonable inferences therefrom. Such was proper.
Breedlove, 413 So.2d at 8 (reasoning logical inferences may be advanced).

Turning to the comment about the lack of gunshots heard after 9:30 p.m., the
State did not preclude the defense from putting on testimony from those who may
have heard gunshots at a later hour than Messrs. Cannon and Cordary. The State
merely rai sed thel egitimate hearsay objectionto such alleged evidence being brought
out through an officer who had not taken the statement’ (T 3316, 3328-29). Whenthis
argument isconsideredinlight of all the evidence of planning, preparation, cover-up,
and payment for the crime in addition to Evans' admission, “it’sdone” (T 3690-92,
3834-35), it cannot be said the State’ s argument was not avalid commentary on the
evidence or rendered thetrial unfair. Breedlove, 413 So.2d at 8; Spencer, 133 So.2d
at 731. The argument did not undermine Evans constitutional rights, nor did it
mislead the jury. This Court should affirm.

D. Guilt as*Actual Shooter” or “Principal”

Evanscontendsthe State argued premeditation need not be proven (1B 53), but
hedoesnot identify whereintherecord this argument wasmade. Assumingit relates

to the comment “[s]ix of you may agreethat [Evans] isthe actual shooter. Six of you

7 The State incorporates its argunment presented in Point
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may agreehe' saprincipal. Under either theory, heisquilty of first degreemurder” (T
4229), the State submits the issue is unpreserved as prosecutorial misconduct as no
objection wasraised. Sims, 681 So.2d at 1116-17. However, should the Court reach
the merits, the State relies upon the analysis presented in Point 5 establishing the
propriety of the principal instruction and argument presented.

E. Burden Shifting

As hisfina claim of misconduct, Evans asserts the State shifted to him the
burden of proof when it argued “... if you don’t believe anything that the State has
presented to you, let him go. ... But if you believe anything that Sarah Thomas or

DonnaWaddell have to say because of the corroboration ... then find the Defendant

guilty of first degreemurder.” (IB 59, 61; T 4229)(emphasissupplied). Hereagainthe
matter is unpreserved and should be rejected. Sims, 681 So.2d at 1116-17.

Evans pointsto Freeman v. State, 717 So.2d 105 (Fla. 5th DCA 1998), Knight

v. State, 672 S0.2d 590 (Fla. 4th DCA 1996), and Northard v. State, 675 So.2d 652

(Fla. 4th DCA 1989) to establish the comment shifted the burden of proof to the
defense. These do not support that conclusion. In Freeman, 717 So.2d at 106, the
argument involved the statetelling jurorsthey should believethe officersbecausethey
were police and it was a matter of who the jurors wanted to believe. Similarly, in
Knight, 672 So.2d at 591, theimproper commentsrel ated to the prosecutor asking the
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jury to question why defense counsel objected to certain testimony, referred to a
witness as a “crimina”, and argued that unless the jury believed the officer was a
perjurer and liked to accuse innocent people the verdict should be guilty. Lastly, in
Northard, 675 So0.2d at 653, it wasimpermissibleto tell thejury that if they believed
the defendant then the police could not betelling the truth; in order to acquit thejury
would haveto believe the police fabricated evidence and lied. Inthe caseat bar, the
State did not make such impermissible arguments.

Here, the Stateargued that if its presentation wasnot believable, i.e., that it did
not carry itsburden of proof, thenthejury should acquit. Conversely, if looking at the
testimony of the conspirators, which was corroborated by others, then the finding
should beguilty (T 4229). At notimedidthe State placethecredibility of onewitness
over another merely because of hisstatus, ask thejury to decidewhich witnesseswere
lying, or suggest it was just a matter of whom they wished to believe. Whenread in
its entirety, the argument relates to the evidence presented and requests the jury to
determinequilt fromit. Such complieswith Breedlove, 413 So.2d at 8 and is proper.

Clearly, either individually or in combination, the State' scommentswere proper
and did not render the trial unfair. The State confined itself to discussing the facts,
their reasonableinferences, and how thosefactsrelated to theinstructions. Breedlove,

413 So.2d at 8; Murray, 443 So.2d at 956 (reasoning unpreserved challenges to
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commentsrequiresprejudicial error whichvitiatesentiretrial). At notimedidthe State
ask the jury to disregard the law, suggest a less than guilty verdict would be
irresponsible, advancea® goldenrule” argument, make ad hominem attacks, or ask the

jury to show the same mercy to the defendant as he showed the victim as decried in

Urbinv. State, 714 So.2d 411, 420-21 (Fla. 1998). No prosecutorial misconduct has
been established. This Court should affirm.
POINT 7

ANDERSON v. STATE, 574 So0.2d 87 (Fla. 1991) DOES
NOT REQUIRE REVERSAL (restated).

Pointing to the “Complaint Affidavit” (“Complaint”) Evans claimsit differs
materially from the trial and his conviction should be reversed under Anderson v.
State, 574 So.2d 87 (Fla. 1991), cert. denied, 502 U.S. 834 (1991). He arguesthe
differencesinvolve (A) timeof murder, (B) which door wasgar when policearrived,
and (C) whether hewas at thefair and aDenny’ son that night (1B 65-66). The State
disagrees.

Although Evans requested the grand jury testimony (T 42-50), the alleged
variances between the Complaint and trial testimony were not presented below for
consideration of whether aconstitutional error occurred. There has been no finding

of perjury or materiality and the matter isnot preserved. Steinhorst, 412 So.2d at 338
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(holding for issue to be cognizable, “it must be the specific contention asserted as
legal ground for the objection, exception, or motion below.”). Assuming the Court
reaches the merits, the variances identified by Evans do not require reversal.

In Anderson, this Court agreed that “due process is violated if a prosecutor
permits adefendant to betried upon an indictment which he or she knowsisbased on
perjured, material testimony without informing the court, opposing counsel, and the
grand jury.” Anderson, 574 So.2d at 91. It is the existence of and reliance upon
perjured and material testimony which violatesdue process. Asthefactsof Anderson
establish, the witness gave perjured testimony to thegrand jury, yet, reversal was not
required because the variations were not material to the conviction. 1d., at 92.

Similarly, inKeenv. State, 25 Fla. L. Weekly S754 (Fla. Sept. 28, 2000), this

Court concluded the motion to dismisstheindictment was denied properly. Initialy,
thisCourt recognized there had never been afinding that thewitness' statementswere
perjured, only that the witness had given inconsistent statements in an official
proceeding. Moreover, the witness' perjury conviction was based upon the
recantation, not that the original statement wasfalse.ld., at S760. Under, Keenthere
must be proof the challenged testimony is perjured irrespective of materiality.
Assuch, Evansmust show thegrand jury received perjured testimony and such

was material. However, Evans does not state that the grand jury received perjured
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testimony; instead, he points to variances between the Complaint and the trial

testimony. A complaint is not evidence. See Dougan v. State, 470 So.2d 697, 701

(Fla. 1985)(finding “[a]nindictment or informationisnot evidence against an accused,
but, rather, is nothing more or less than the vehicle by which the State chargesthat a
crimehasbeen committed"). Based uponthisinadequacy, Evanshasfailed under the

reasoning in Keen and Anderson. There have been no findings of perjured testimony

before the grand jury, but if the Court elects to review the variances between the
Complaint (not grand jury testimony) and the trial, it will find no constitutional
violation.

A. Time of Homicide

The Complaint listed the time of the murder as occurring on 3/23/91 between
20:30and 22:30 hours(8:30and 10:30 p.m.), identified Mr. Cordary ashaving heard
shots, but unsure of the time, and noted four neighbors had heard or possibly heard
shots between 9:00 and 10:30 p.m. (IB 65; R 2-3). First, it must be noted the
Complaint is a synopsis of what evidence the police believed they had. In both of
Evans jurytrials, Mr. Cordary testified he had informed the police he heard shotsnear
8:00 p.m. on 3/23/91. On cross-examinationinthefirsttrial, Mr. Cordary explained
that in his1998 deposition hehad given adifferent timeframe (10:30- 11:00 p.m.) for
the shots because he had not had an opportunity to review his policereport (T 1014,
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3390, 3402-04). When an objection wasraised on re-direct, defense counsel argued
Mr. Cordary should not be permitted to testify that his police statement confirmed he

had heard shots near 8:00 p.m. because it isa“prior consistent statement” (T

1018)(emphasissupplied). Intheinstant trial, Mr. Cordary reiterated he heard shots
near 8:00 p.m. and had told the police shotswere heard at “ 8:00, 8:30, sometimelike
that.” (T 3390, 3401). Clearly, evenif the Complaint misstateswhat Mr. Cordary may
havetold the police, histestimony proved the police were given the sametimeasMr.
Cordary told the jury. Moreover, defense counsel did not attempt to impeach Mr.
Cordary with his police statement, thus, it may be assumed the statement was
consistent with the8:00 p.m. timeframeasadmitted by counsel when he attemptedto
keep such testimony from the jury (T 1018). Merely because the police identified a
larger timeframein their Complaint than what wasproven at trial doesnot establisha
due processviolation asthereisno evidence such time frame was perjurious. Under
Keen, 25 Fla. L. Weekly at S760, this variance does not require reversal.

Similarly, if this Court assumesthe grand jury wasinformed of witnesseswho
alegedly told the police of shots fired between 9:00 and 10:30 p.m., there is no
evidence, letaloneanallegation, itisperjured. Suchiswithinthe Complaint timeframe
(R 2). Also, the indictment was handed down even on this expanded window of
opportunity. Evans argument that testimony related to later gunshots was excluded
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as hearsay doesnot create adue processviolation asit cannot be shown thetestimony
was admissible or that it was perjured and material. Keen, 25 Fla. L. Weekly at S760
(affirming denial of motion to quash indictment wherethereislack of proof perjured
testimony employed).

B. Whether the North or South Trailer Door Was Found Ajar

The next variance involves trial testimony establishing the front door to the
trailer waslocked when the policearrived, and the Complaint indicated it was* cracked
open.” (IB 66; R 3). Thetrailer had two doors, one facing north (front), the other
south (back) (T 3140-41). According to Officer Allen, upon hisarrival “the door on
thesouth sidewasstanding dlightly gjar” (T 3190). Continuing, heexplained hefound
el ectronic equipment stacked near the open door. ThisCourt shouldfind any variance
between identification of the open door as either the north/front or south/back is
immaterial when coupled with the testimony adoor was g ar and stacked near it was
el ectronic equipment. Such variance would have no bearing on the indictment; what
wasimportant wasthat adoor wasgjar, permitting policeentry. Anderson, 574 So.2d
at 92 (finding no due process violation even though perjured testimony presented to
grand jury, but not material to indictment).

C. Whether Evans Ever Went to Fair or Denny’s

|dentified hereisastatement charged to Thomas which implies Evans had not
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gone to the fair the night of the murder (IB 66). It has not been established the
Complaint reflects Thomas' statement accurately or establishes perjured testimony.
Evanshasfailedto satisfy hisburden that perjured, material testimony wasused. Keen,
25 Fla.L.Weekly at S760; Anderson, 574 So.2d at 92.

Withrespect tothealleged variationrelated to whether EvanswenttoaDenny’s
that night, this Court should similarly conclude there is no proof of perjury and find
theissueimmaterial. Takingthelatest timelistedinthe Complaint for the occurrence
of themurder, namely 10:30 p.m., in conjunction withthetimegivenfor theDenny’s
meal, it is clear the restaurant visit would not have atered the decision to indict. As
reflected inthe Complaint and at trial, the four conspiratorswent to Denny’ safter the
fair closed (R 4-5; T 3693, 3841-42). Taking it to itslogical conclusion, thetrip to
Denny’ s occurred after the murder, thus, would not have altered Evans’ culpability.
This Court should find it immaterial. Anderson, 574 So.2d at 92 (finding no due
process violation where perjured grand jury testimony not material).

D. Whether Evans Remained With His Friends at the Fair

Thefina challengeinvolvesthe Complaint statement: “ Evansdid statethat when
they arrived at the fair he went his own way and met up with the other three when it
was time to leave.” (IB 66; R 5). Again, it should be noted the Complaint is a
recounting by the police; not actual testimony. Furthermore, at this stage there has
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been no finding the Complaint was presented as perjured fact. Keen, 25 Fla. L.
Weekly at S760 (finding no due processviol ation without finding challenged testimony
was perjured). Evenwithout this statement, there was sufficient evidence contained
in just the Complaint to indict Evans for the murder. The Complaint allegations
establish Evans stole a .38 caliber gun and Pfeiffer was shot with the same calabur
weapon. ThomasplacesEvansat Pfeiffer’ strailer withinthetimeframefor themurder
and there are admissions from Evans that he would receive money for the homicide
and killed Pfeiffer inthe darkened trailer. Also, Evansdestroyed the clotheshewore

and disposed of the weapon (R 2-8). Together, this was sufficient to obtain an

indictment. Evans' claim of constitutional error must bergjected. Cummingsv. State,
715 S0.2d 944, 947 (Fla. 1998) (determining denial of motion to dismissindictment
proper where there was sufficient evidence to obtain indictment absent challenged
testimony).

From the foregoing, thereis no proof the State knowingly presented perjured,
material testimony tothegrandjury. Infact, Evanshasnot identified which statements
arein actuality false. This alone precludes the granting of relief. Keen, 25 Fla. L.
Weekly at S760. Further, the statements have not been shown to be material
Anderson, 574 So.2d at 92 or of such necessity that an indictment could not have

been obtained. Cummings, 715 So.2d at 947. This Court should affirm.
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POINT 8
VOIR DIRE REGARDING CO-CONSPIRATORS
TESTIMONY WAS NOT FUNDAMENTAL ERROR
(restated).
ItisEvans position the State, through voir dire, vouched for the credibility of
witnesseswhich amounted to prosecutorial misconduct (1B 68). The State disagrees.
Instead, the State’ s inquiry helped ensure afair and impartial jury.

“The scope of voir dire questioning rests in the sound discretion of the court

andwill not beinterfered with unlessthat discretionisclearly abused.” Viningv. State,

637 S0.2d 921, 926 (Fla. 1994). Whether voir dire should have been permitted on a

subject by the judgeisviewed under an abuse of discretion standard. Davisv. State,

698 S0.2d 1182, 1190 (Fla. 1997); Farinav. State, 679 So.2d 1151, 1154 (Fla. 1996),

overruled on other grounds, Frangui v. State, 699 So0.2d 1312 (Fla. 1997). Challenges

to misconduct during voir dire questioning must be preserved for appea by the
making of a specific, contemporaneous objection at trial. San Martin, 717 So.2d at
467; Ferguson, 417 So.2d at 641.

While Evans' objection to one part of the State’ s voir dire, i.e. the question,
“Do you understand why the State would do -- make a plea agreement with an
individual ?’ , was sustained, neither amistrial nor other objectionwasmade (T 2493-

94). He points to other portions of the State’'s voir dire and complains of error.
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However, without a contemporaneous objection, the matter is not preserved. San
Martin, 717 So.2d at 467 (requiring specific, contemporaneous objectionto voir dire
guestions to preserveissue). Asthisissueisunpreserved it should be rejected.

The balance of the voir dire on the subjects of co-conspirators and plea
agreements related to juror impartiality when faced with this type of evidence. The
State' squestionswereintended toidentify jurorswith biaseswho would not consider
all the evidence. Such is clear from the following:

MS. ROBINSON [Prosecutor]: Mr. Russell, would

you have any problem with the fact that the State made a
plea agreement with awitness?

MR. JOHNSON: Wéll, I think that if a person has plea
bargained and will testify, | would definitely listen to
everything that person hasto say. But if | would be aware
that the plea bargain was involved, it might color my
opinion of histestimony.

MS. CARLSON: | agreeyou haveto listen to everything
with an open mind.

MS. ROBINSON: And Mr. Murtaugh?
MR. MURTAUGH: Yeah, | agree. | meanthey don't
make deals unlessthey fully collaborate (sic) what they’re

saying; right? | mean they would have to collaborate (sic)
what they’re saying before they would make a deal with
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them to testify; correct? I’m asking you.

MS. ROBINSON: That's normally the case, yes. And |
think, again, the evidencewill bear some of these concerns
out for you all asfar as, you know, what you all are going
to have to determine as far as the credibility of the
witnesses.

Yes, Mr. Combs?

MR. COMBS: Isn’tapleabargainlikeyoutakea lesser
criminal and have him moreor lesstell you what the bigger
guy did so you can get the bigger guy?

MS. ROBINSON: That could be the case. And again |
think the evidence will bear out a lot of answers to your
questions concerning that.

Yes, sir. Mr. Murtaugh?

MR. MURTAUGH: Reasonable doubt, going back to
that again. You've got somebody in crime, (sic) he's got
areasonto lie.

MS. ROBINSON: Andagain, thisall goesback againto the
State proving its case beyond and to the exclusion of a
reasonabl e doubt and common sense.

(T 2494-96).

Voir direis necessary to ensure afair and impartia jury isempaneled. “The
purpose of the voir dire proceeding is to secure an impartial jury, and impartiality
requiresnot only freedom from jury bias against the accused and for the prosecution,

but freedom from jury bias against the prosecution and for the accused.” Moody V.
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State, 418 So.2d 989, 993 (Fla. 1982), cert. denied, 459 So.2d 1214 (1983).
Questions propounded to the jury must not seek to have the panel prejudge a
witness's credibility. 1d. The venire should not be questioned in such away as to

solicit a commitment to render a particular verdict under a given factual scenario.

Smithv. State, 253 S0.2d 465, 470-71 (Fla. 1st DCA 1971). Tria counsel “should be
permittedtoinquireastoajuror’ sability todiscernwhat their rolewill beinweighing

theevidenceandlaw inadditiontoinquiry regarding possiblebias.” Gunnv. State, 641

S0.2d 462, 464 (Fla. 4th DCA 1994). Inorder to select afair, impartial jury, voir dire

must be meaningful, thus, the scope of the questions propounded depends upon the

Issuesraised in each case. Lavadov. State, 492 So.2d 1322, 1323 (Fla. 1986)(finding
court erredinrestricting request to question potential jurorsabout their willingnessand

ability to accept the defense of voluntary intoxication). See, Perry v. State, 675 So.2d

976, 979 (Fla. 4th DCA 1996)(finding voir dire related to issues of case must be
allowed).

Here, the State was not preconditioning jurors or lending credibility to its
witnesses. Inquiry into how the jurors viewed the presentation of a conspirator who
had been given a plea was an appropriate topic in this case as Waddell was given a

plea and Thomas was not indicted. Lewis v. State, 377 So.2d 640, 642 (Fla

1979)(inquiring into juror’ s biaswhich might affect fairnessof trial isproper ground
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of inquiry). Instead, the State was attempting to find those jurorswith biases. When
faced with pointed questions from the panel, the State professionally avoided
bolstering the credibility of itswitnessesby directing thejurorsto await the evidence,
hold the State to its burden of proof, and to use their common sense (T 2494-96).
None of the comments so undermined the resulting trial asto render it unfair.
Challenges to the use of “we know” and “uncontroverted” in the State's
argument were addressed in Point 6 and the State will rely upon that response.
However, it should be noted, even if the voir direissue was preserved, thefailureto

object tointheclosing argument rendersthisunpreserved. Riverav. State, 718 So.2d

856 (Fla. 4th DCA 1998). See, Chandler v. State, 702 So.2d 186, 191 (Fla
1997)(requiring contemporaneous objection and motion for mistrial to preservealleged
prosecutorial misconduct for review).

Similarly, at trial, Evansdid not raisetheall egation of misconduct inthevoir dire
asit may relateto the penalty phase. Hence, itisunpreserved. Steinhorst, 412 So.2d
at 338. Nonetheless, by the time the jury had reached the penalty phase, they had
heard from the conspirators, Waddell and Thomas, who had been subjected to
pointed cross-examination as well as witnesses not tied to the conspiracy. Thejury
was instructed on the different burdens of proof for aggravators and mitigators. As

such, it was the evidence which supported the conclusion Evans was the more
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culpable and deserving of the death penalty (R 506-12). This Court should conclude
no error occurred below and affirm.
POINTS 9 AND 10
THE DEATH SENTENCE IS PROPORTIONATE
(restated)

Evans makes two arguments: (Point 9) the murder is not the most aggravated
and | east mitigated and (Point 10) if hewereaminor participant, not the shooter, then
thesentenceisdisproportionate (1B 73-75, 82). Thepurposeof proportionality review
isto consider the totality of the circumstances in a case compared with other capital

cases. Urbin, 714 So.2d at 416-417; Terry v. State, 668 S0.2d 954 (Fla. 1996). While

the evidence established Connie wanted her husband killed, it was Evans who
masterminded theplan, actively prepared for thekilling, carried out the shooting after
lyinginwait for Pfeiffer, and benefitted from the contracted homicide. Themitigation
found was of very little to moderate weight. The State submitsthe facts of this case,
viewed in light of other first-degree murder cases where the death penalty was
imposed, support the sentence rendered here. It is proportionate and should be
affirmed.

Pfeiffer was killed for pecuniary gain in a cold, calculated, and premeditated

manner by anineteenyear old adult of high averageto superior intelligence. Thejudge
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found Evanswasthe “mastermind” behind this contract killing and cover-up aswell
as being the actual shooter. In exchange, Evans received electronic equipment and
anticipated receiving insurance proceeds (R 504-06). Analyzingthe CCPaggravator,
the judge opined:

The state presented evidence during the guilt phase that
established the defendant deliberately planned and carried
out the execution style murder of Alan Pfeiffer at the
request of ConniePfeiffer and with theassistanceof Donna
Waddell and Sarah Thomas. The defendant originally
planned to purchaseaknifeto murder Alan Pfeiffer but |ater
changed the plan to include the use of a gun. The
defendant then went with Donna Waddell to her parent’s
home and broke in to steal agun and ammunitionto usein
the murder. The defendant even test-fired the weapon to
make sure it was operating properly. The defendant
planned analibi for al participantsto attend the Firefighter’s
Fair so they would be seen there the night of the murder.
Earlier on the day of the murder, the defendant, Connie
Pfeiffer, Donna Waddell, and Sarah Thomas went to the
trailer and moved items near the door to makeit ook likea
burglary was taking place at the time of the murder. The
defendant waswearing glovesso hisfinger printswould not
be found at the murder scene. Later that evening, the
defendant had DonnaWaddell and Sarah Thomasdrop him
off near Alan Pfeiffer’ strailer where he entered the trailer
through adoor that had been previously unlocked for him.
The lights in the ceiling fan were disabled and the stereo
wasturned onto alevel that was|oud enough to drown out
the sound of gunshots. The defendant then waited inside
thetrailer in the darknessto murder Alan Pfeiffer upon his
arrival. A call wasmadeby ConniePfeiffer to AlanPfeiffer
at his place of employment to insure that he would arrive
home within a certain time frame. When Alan Pfeiffer
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arrived home, the defendant shot himthreetimes. Twicein
the head and once in the lower back. There were no signs
of a struggle. The defendant then left the residence to
return to his rendevous point to be picked up by Donna
Waddell and Sarah Thomas and return to the fair to finish
establishing the alibi. The defendant later tossed the gun
into a canal along State Road 60 in western Indian River
County. Thegunwasnever recovered. Therecord reflects
proof beyond a reasonable doubt that the defendant’s
decision to murder Alan Pfeiffer was the product of acool
and calm reflection, a careful plan or prearranged design,
with heightened premeditation, and no pretense of moral or
legal justification....

(R505-06). Alsofoundwerethe statutory age mitigator (given littleweight), and 12
non-statutory mitigating factors of which three were given moderate weight: (1)
suffered great traumaasachild, (2) hyperactivechild, (3) co-defendant’ slife sentence;
fiveweregiven littleweight: (1) was good inmate awaiting trial, (2) behaved well in
court, (3) difficult childhood, (4) raised without father, and (5) product of abroken
home; and four weregivenvery littleweight: (1) father of two girls, (2) belief in God,
(3) will adjust well to prison life, and (4) love of family. Addressing Conni€’slife
sentence as mitigation, the judge stated:

... A co-defendant’ slife sentenceisafactor which thetrial

court can consider in mitigation of a sentence of death for

adefendant. Gordon v. State, 704 So.2d 107 (Fla. 1997).

Thedefendant arguesthat both heand the co-defendant are

equally culpable for the death of Alan Pfeiffer and that the

defendant should also receive a sentence of life in prison
without the possibility of parole for twenty-five years.
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However, theevidenceat tria established that the defendant

was the one who fired the three fatal shots while waiting

insidethetrailer in the darknessfor Alan Pfeiffer to arrive

home from work. The defendant was more than the mere

hired gun. Hewasthe “mastermind” behind the planning

and carrying out [of] themurder plan aswell asestablishing

the alibi for the participants. The defendant selected the

weapon to be used for the murder and arranged to stedl it

from the Waddell home. The defendant disposed of any

evidence connecting him to the murder scene. The

evidence has established that the defendant was more

cul pable than the co-defendant.
(R510-11). Thejudge determined the offered mitigation of Evansbeing the product
of adysfunctional family, had been accounted for and addressed in the mitigators of
Evans difficult childhood, broken home, and lack of a father. The alegations of
immaturity and artistic ability were rejected as non-mitigating (R 510-12).

Based upon the aggravation and mitigation here, the death sentence is
proportionateand Ray v. State, 755 So0.2d 604 (Fla. 2000) does not mandatereversal.
In Ray, the evidence established the co-defendant was the dominant player in the
robbery and homicide. Id. at 612. The co-defendant wasthe only oneinjured by the
victim and thoseinjurieswere consistent with hisarmsbeing raisedinafiring position.
Id. at 611-12. Not only was the co-defendant’ s blood found on the murder weapon,
but his statements suggested he was the shooter. Id. at 612. Under these facts, the

Court reasoned, at a minimum, the perpetrators were equally culpable and it was
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improper to have sentenced the defendant to death in light of the co-defendant’slife
sentence. |d. Conversely here, the record establishes Evans was the dominant party
in the crime. While Connie had solicited his services for afee, it was Evans who
developed the plan, created the alibis, directed the staging of the scene, procured the
weapon, ordered his transportation to and from the murder site and |ocations where
evidence was discarded, and fired the fatal shots after lying in wait for Pfeiffer (T
3375, 3386, 3411, 3674-78, 3681, 3690-92, 3694-701, 3798-800, 3803-17, 3826-39,
3841-48). Theinstant case is distinguishable from Ray.

Equal culpability alone does not establish disparate treatment. By the very
definition of proportionality review, the Court must look to the totality of the
circumstances, including the aggravation and mitigation. Urbin, 714 So.2d at 416.
Surely, if two defendantsare equally cul pabl e, but one hashigher aggravation and less
mitigation, death would be an appropriate sentencefor one, but not the other. Taking
Evans argument toitsinevitableconclusion, if one principal inacrimewhich resulted
inahomicidegetslife, then no other member may receivethe death penalty no matter
how much aggravation or mitigation is proven. Thisis not the state of Florida law.

See, Larzelere v. State 676 So.2d 394, 406 (Fla. 1996)(finding “equally or more

culpable codefendant's sentence is relevant to a proportionality analysis’, but not

dispositive- co-perpetrators not prosecuted and shooter acquitted in contract killing);
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Venturav. State, 560 So.2d 217 (Fla. 1990)(affirming death sentence for the actual

killer in a contract murder even though the party instigating murder and another
principal received alesser or no sentence at all).

Evans points to Snipes v. State, 733 So.2d 1000 (Fla 1999), but it does not

precludetheimposition of the death penalty here. Whileat first blush, Snipesappears
to assist Evans, however, when the Court looks at the mitigation in Snipesclosdly, it
will find Snipe’s mitigation is much stronger than that offered by Evans'. The
mitigation in Snipes, not found here includes: (1) sexualy abused as a child, (2)
drugs/alcohol abuse from an early age, (3) no prior violent history?, (4) alcoholic
family, (5) personality disorder, (6) confessed, (7) remorse, (8) state depended on
Snipesto convict co-defendant, (9) crimearranged by older individuals, (10) easily led
by older individuals.Id. at 1008. Inthecaseat bar, Evans mitigationrelated inlarge
measureto hisparents' divorce and the attendant troubles from the break up, theloss
of hisbrother, hyperactivity, and ability to adjust well to prison (T 4318-96). There
was no allegation Evanswas abused as a child or took drugsto excess; clearly hedid
not confess, or assist in obtaining convictions of others. Moreover, Evans was

described as intelligent and the facts established he was the “mastermind” not one

8 Evans waived the statutory mitigator of no significant
crimnal history (T 4295-97).
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easly led by others. Assuch, the finding of substantial mitigation in Snipes does not
undermine the judge’ s conclusion death is the appropriate sentence; in fact, Snipes
supportsthe death penalty imposed upon Evans. Implicitin Snipesisthat thosewho
arethedriving forcesin planning and executing contract killings are deserving of the
death penalty.

Neither Chaky v. State, 651 So.2d 1169 (Fla. 1995) nor Livingstonv. State, 565

S0.2d 1288 (Fla. 1988) support Evans’ position. In Chaky, therewasone, discounted
aggravator and two mitigators. Chaky, 651 So.2d at 1171,1173. Here we have two
very strong aggravators, CCP and pecuniary gain and mitigation of very little to
moderate weight (R 506-12). Thedifferencesinthelevel of mitigationintheinstant
case is even more striking when compared to Livingston than it wasin Snipes. In
Livingston, the defendant had been beaten severely asachild resulting inintellectual
functions described as marginal. Livingston, 565 So.2d at 1292. Livingston was
young, inexperienced, and immature; he used drugs extensively. 1d. Conversely,
Evanswasof high averageto superior intelligenceandthetrial court found hewasnot
immature (R 510-12). While, his parents neglected him by leaving him with
babysitters, there was no evidence of abuse (T 4319, 4355). When the mitigationis

compared, itisclear both Livingston and Snipeshold much greater levelsof mitigation

than presented by Evans, thus, the aggravation here clearly outweighsthe mitigation
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and the death sentence is proportional.

Evans also challenges his death sentence based upon the fact he was 19 when
he committed the contract killing (IB 79-80). Under Florida law, there is no
Impedi ment to executing those 17 yearsof age or older when convicted of first-degree

murder. LeCroy v. State, 533 So.2d 750 (Fla. 1988). See, Brennan v. State, 754

So.2d 1, 5 (Fla. 1999) (concluding death penalty is cruel or unusual punishment,
violating State Constitution, if imposed on adefendant under theageof 17); Allenv.
State, 636 So.2d 494, 497 (Fla. 1994) (finding execution of person who islessthan
sixteen unconstitutional). However, as reasoned in LeCroy:

... we note that the jury here recommended death for the
premeditated murder of Gail Hardeman but was able to
distinguish between this more aggravated murder and that
of her husband, for which it recommended life
imprisonment. Thisreflectsacommunity judgment that in
this particular case, under these circumstances and for this
defendant, the death penalty is appropriate. Section
921.141(6)(g) recognizesageasaposs blemitigating factor.
Cases cited by appellant for the proposition that Florida
seldom imposes the death penalty on minorsindicate only
that minorsconvicted of first-degreemurder tendto exhibit
immaturity or other mitigating characteristics which
persuadejuriesand sentencing judgesthat the death penalty
Isinappropriate in their specific cases. [c.0.] They do not
show that there is a per se rule against imposing the death
penalty on minors.

LeCroy, 533 So.2d at 757 (citationsomitted). Thereviewing court must look to each
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case’ scircumstancesto determinewhether the sentenceisproportionate. Here, at the
timeof thecrime, Evanswas 19 yearsold, an adult of aboveaverageintelligence, living
on hisown. His age doesnot, in and of itself, establish disproportionate treatment.

See, Nelsonv. State, 748 So.2d 237, 246 (Fla. 1999)(affirming death sentencefor 18

year old); Kimbroughv. State, 700 So0.2d 634, 637 (Fla. 1997) (finding no abusewhere
trial court refused to find age mitigator in capital murder prosecution of 19 year old);

Henyardv. State, 689 So.2d 239 (Fla. 1996) (affirming death sentencefor 18 year old);

LeCroy, 533 So.2d at 757 (affirming death penalty for 17 year old).

Evansasserts Conni€’ slife sentenceindicated his sentenceisdisproportionate
(IB 73-74, 81-84). The State disagrees. Evans masterminded the planned killing,
benefitted financially, and wastheactual shooter (T 3375, 3386, 3411, 3674-78, 3681,
3690-92, 3694-701, 3798-800, 3803-17, 3826-39, 3841-48). The sentence is
proportional.

Imposition of the death penalty has been upheld on a consistent basis for the

actual perpetrator of the murder in contract killings. InMordenti v. State, 630 So.2d
1080 (Fla. 1994) the defendant agreed tokill thevictim for money. It wasMordenti’s
wife, Gail, who was the contact person between Mordenti and the victim’ s husband
who committed suicide shortly after being indicted for the murder. 1d. at 1082. The

victim suffered multiple gunshots and stab wounds, but nonewas defensive; shewas
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not sexually abused or robbed. Id. Thetrial court found pecuniary gain and CCP
along with eight non-statutory mitigators. Finding the death sentenceproportional, this
Court opined: “[a]lthough Gail Mordenti was involved in this case by acting as the
contact person between Royston and Mordenti, it was Mordenti who actually carried
out the contract murder.” Id. at 1085. Great weight was placed upon the fact the
defendant was the actual shooter.

Bonifay v. State, 680 So.2d 413 (Fla. 1996) supports the death penalty for

Evans. When affirming the death sentence in Bonifay, this Court recognized the
murder wasacontract killing wherethe defendant wastheshooter. Id. 417-18. While
therewere three aggravators, felony murder, pecuniary gain, and CCP aswell astwo
statutory mitigatorsof no significant prior criminal history andage(17), inadditionto
four non-statutory mitigators this Court cited to those cases affirming the penalty on
proportionality grounds where the defendant was the shooter |d. at 418.

In Downsv. State, 572 So.2d 895, 901 (Fla1990), like in this case, there was

amurder for hirefor insurance proceeds. Downs agreed to commit the murder and
enlisted the assistance of Larry Johnson. Id. at 897. According to Johnson, who was
present at the murder scene and was given immunity, Downswas the actual shooter.
Arguing against the death penalty, Downs claimed he was not the triggerman. Id. at

898. Inaggravationthejudgefound prior violent felony, pecuniary gain, and CCPand
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no mitigation which could offset the aggravation. 1d. at 898-99. Finding the death
penalty proportional, this Court acknowledged that Downs had presented “ substantial
valid nonstatutory mitigating evidence”, but therewas* substantial competent evidence
intherecord to support thetrial court’ sconclusion that Downswasthetriggermanin
acold-blooded contract murder.” 1d. at 901. Because Downswasthe shooter, hewas
the more culpable. I1d.

Similarly, inVentura, 560 So.2d at 218, the death sentencewasaffirmed for the
actual killer in a contract murder even though the party instigating the murder and
another principal received alesser sentence, or no penalty at all. Venturaagreedtokill
the victim for the insurance proceeds and posed as a customer to lurethevictimto a
pre-ordained location, where hewaskilled. Id. at 218, n.*. Both CCP and pecuniary
gain aggravators were found, but there was no mitigation. Id. at 219.

Here, thetrial court found not only was Evans the mastermind, but the actual
shooter and, thus, more culpable. (R 511). Such is supported by substantial,
competent evidence. This Court should find the sentence proportional. Downs, 572
So.2d at 898, 901 (finding record support for trial judge’ s conclusion defendant was
thetriggerman and deserving of thedeath penalty in spiteof claim co-defendant killed
victim). Further, while Conniereceived thelesser sentence, shewasthelesscul pable,

therefore, thedifferencesin sentencesdo not establish disparatetreatment. M ordenti,
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630 So.2d at 1085; Ventura, 560 So.2d at 218.

Evans asserts the State’ s guilt phase argument relating to whether he was a
principal and not the shooter requiresfinding the sentencedisproportional (1B 82-83).
Disagreeing, the State acknowledges at trial it argued Evans could be guilty without
being present, but asserted it was* saying that he [ Evans] was present.” (T4228). To
further his position, Evans claims he was a minor participant, however, the record
beliesthis claim; the State did not argue Evans was not the shooter nor that hewas a
minor player.

In the State’ s penalty phase closing argument, it stated:

And then it was the next day with thefair. [Evans] had to

pull the entertainment center out, removetheT.V ., stack the

stuff by the door, the microwave, the phones, everything

likethat, make surenofingerprintswerethere, construct the

aibi for afterwards of what we will say, go get the gun.

Let’'s take these two paintings and put them by the door

also. Therental car, thefair, unscrew the light bulb so that

when Alan Pfeiffer comes home and turns on the light,

nothing will happen. “Now hewill not see mewaiting for

him in the darkness.” Stereo blaring to drown out the

shots.
(T 4433). Clearly, the State' s position was that Evans was the shooter, deserving of
thedeath penalty. Thiswasbourn out by the testimony of both Waddell and Thomas
who explained it was Evanswho devel oped the plan and kept them invol ved by stating

“we'redl inthistogether. We'reall going to get something out of it.” It was Evans
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who developed the scheme to make the murder scene look like arobbery and to use
the fair as their alibi. It was Evans who stole the gun used in the killing and then
secreted himself in Pfeiffer’ sdarkened trailer, turned the music up to such alevel as
to mask the gunshots, and killed Pfeiffer (T 3375, 3386, 3411, 3674-78, 3681, 3690-
92, 3694-701, 3798-800, 3803-17, 3826-39, 3841-48). Evans was not a minor
participant and when compared to Connie, heisthe more culpable. Merely because
the State addressed Evans' argument that Connie and Waddell may have had an
opportunity to kill Preiffer or that he had solicited others to do the killing, does not
detract from the substantial, competent evidence it was Evans who pulled the trigger
three times hitting Pfeiffer once in the back and twice in the head with a.38 caliber
revolver. Such involvement in the contract killing distinguishes this case from

Fernandez v. State, 730 So.2d 277 (Fla. 1999) where the defendant was not the

triggerman and was not at the murder scene even though he assisted in the planning

and accomplishment of the robbery where a police officer was killed.

The cases of State v. Hargrove, 694 So.2d 729 (Fla. 1997)(holding jury must
make finding defendant carried firearm before sentence may be enhanced) and State
v. Estevez, 753 So0.2d 1 (Fla. 1999) (finding jury must determine amount of drugs
involved before statute implicated) do not underminethevalidity of Evans' sentence.

It is well settled; a magjor participant in a felony murder, although not the actual

86



“triggerman” is eligible for the death penalty. Van Poyck v. State, 564 So.2d 1066,

1070-71 (Fla. 1990)(finding record did not support theory defendant wastriggerman,
but hisroleinfelony murder confirmed death sentence was proportional). A special
verdict finding the defendant was the actual triggerman in a felony murder is not

required. Rogersv. State, 511 S0.2d 526 (Fla. 1987)(rejecting argument death sentence

unconstitutional becausejury issued no finding defendant was triggerman or present
at murder). Moreover, amajor participant in a contract killing, although not at the

murder scene is eligible for the death penalty. Archer v. State, 637 So.2d 17

(Fla.)(affirming sentence of principal in contract killing who hires gunman, wanted

murder disguised asrobbery, provided floor and security layout, location of cash box,

detailed what shooter should say, and procured gun), cert. denied, 519 U.S. (1996).
For Evans' final challenge to his death sentence, he relies upon Apprendi v.

New Jersey, 120 S. Ct. 2348 (2000) and Jonesv. United State, 526 U.S. 227 (1999)

for theproposition to require separatejury findingsregarding sentencing enhancements
(IB 84). Thisissueis not preserved, as Evans did not seek such a special verdict.
Steinhorst, 412 So.2d at 338 (holding “in order for an argument to be cognizable on
appeal, it must be the specific contention asserted as legal ground for the objection,
exception, or motionbelow”). However, if the meritsarereached, Apprendi doesnot

invalidate Florida' s sentencing scheme.
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Apprendi does not apply; the death penalty is not an increase in the statutory
maximum for first-degree murder, but iswithinthe stated statutory maximum. Because
death is a statutory sentence, the judge may determine the facts relating to a death
sentence just as a judge does with other sentences within the statutory maximum.
Apprendi concerns what the State must prove to obtain a conviction not the penalty
imposed for that conviction. Also, Apprendi does not effect prior precedent with
respect to capital sentencing schemessuchasFlorida's. Apprendi, 120 S. Ct at 2366,

citing, Waltonv. Arizona, 497 U.S. 639 (1990). In Walton, the United States Supreme

Court noted that constitutional challengesto Florida s capital sentencing have been

rejected repeatedly. See, Hildwin v. Florida, 490 U.S. 638 (1989)(stating case
“ presentsus once again with the question whether the Sixth Amendment requiresajury
to specify the aggravating factors that permit the imposition of capital punishmentin
Floridaand concluding that the Sixth Amendment does not require that the specific

findings authorizing the imposition of the sentence of death be made by the jury”);

Spaziano v. Florida, 468 U.S. 447 (1984); Proffitt v. Florida, 428 U.S. 242 (1976).

Based upon the foregoing, clearly, Evans' death sentenceis proportiona. By
nineto threethejury recommended death and thejudgefound both pecuniary gainand
CCP proven beyond a reasonable doubt. Further the judge found Evans was the

“mastermind” and actual shooter inthecontract killing (R501-12). Giventhis, Evans
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sentence is proportional and constitutionally sound.
POINT 11
FUNDAMENTAL ERRORDID NOT OCCUR DURING
THE STATE'S PENALTY PHASE CLOSING
ARGUMENT (restated).

Contending fundamental error occurred in the penalty phase, Evans pointsto
portions of the closing claiming the State: (A) argued for non-statutory aggravators,
(B) used ardligiousphrase, (C) used CCPto doublepecuniary gain; (D) urged thejury
not to consider valid mitigation, and (E) attributed imaginary statementsto him. The
comments were not error, but if improper, not so egregious as to constitute
fundamental error.

A failure to object to improper comments and show fundamental error,

precludes review. Wyatt v. State, 641 So0.2d 355, 360 (Fla. 1994); Duest v. State, 462

$S0.2d 446, 448 (Fla. 1985)(finding challengeto argument unpreserved where neither
objection nor curativerequested). “Inthe penalty phase of amurder tria, resultingin
a recommendation which is advisory only, prosecutorial misconduct must be
egregious indeed to warrant our vacating the sentence and remanding for a new

penalty-phase trial.” Bertolotti, 476 So.2d at 133. But see, Teffeteller v. State, 439

S0.2d 840 (Fla. 1983), cert. denied, 465 U.S. 1074 (1984). “Widelatitudeispermitted

inarguingtoajury. [c.0.] Logical inferences may bedrawn, and counsel isallowed
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to advance all legitimate arguments.” Breedlove, 413 So.2d at 8. Inarguingtoajury
“...prosecutorsareallowed to advanceto thejury all legitimate argumentswithinthe
limits of their forensic talents....” Spencer, 133 So.2d at 731. None of the comments
drew an objection, and when read in context, do not constitute fundamental error.

A. Allegation of Reliance upon Non-statutory Aggravators.

In the penalty phase, the State summarized the evolution of the case noting it
was Evans' greed and murder scheme which led to Pfeiffer’ sdeath and the ability to
keep it quiet for six years (T 4429). Pointing to the referenceto the time between the
murder and trial, Evans complains it amounts to a non-statutory aggravator (1B 85).
However, the comment does not ask the jury to recommend death on this fact nor
doesit pertainto factsoutside therecord. Assuch, Evansobtainsno assistancefrom

Drake v. State, 441 So.2d 1079 (Fla. 1983)(rgecting as improper non-statutory

aggravation judge’ suse of fact defendant dumped body in rural areaso elementsand

animals could act upon it) or Miller v. State, 373 So.2d 882 (Fla. 1979)(vacating

sentencewherejudgerelied onfactorsof eventual parole and incurable mental illness
to impose death). In both cases, the judge used non-statutory factors to impose
sentences. Here, the State merely recapped the crime. A review of the sentencing
order reveals the judge did not use the six year conspiracy as aggravation.
Evansalso pointsto the State’ sargument related to the fact others had rejected
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Connie’ srequest to kill Pfeiffer before Evans accepted the contract (1B 87; T 4430).
This was not a non-statutory aggravator, but merely an argument questioning how
much weight should be given pecuniary gain. When put in context, the argument is
neither improper nor fundamental error.

B. Biblical Reference

Discussing pecuniary gain, the State argued Evans' motivation was financial,
and “[k]illing someone by waiting for them in the dark to ambush them for what? A
handful of money? Thirty pieces of silver? ... It doesn’t get any worse than murder
for hire” (T 4430). Thecomment did not draw an objection; considering theargument
in context leads to the conclusion it did not result in a harsher sentence. Mere

reference to abiblical passageis not per se reversible error. Paramore v. State, 229

S0.2d 855, 860-61 (Fla. 1969), vacated in part on other grounds, 408 U.S. 935 (1972).

Here, the evidence was overwhel ming that the sole purpose of thekillingwasto get a
financial benefit, electronic equipment and promised cash. Theone, isolated biblical
reference surely doesnot undermine confidenceinthejury’ srecommendation. Also,
it has not been shown to have impacted the judge’ s sentencing decision. More
egregious and pervasive biblical references have not required reversal. Lawrencev.
State, 691 So.2d 1068, 1074 (Fla. 1997)(rejecting claim of fundamental error where

prosecutor equated jury’ stask to “ God’ s judgment of thewicked”); Ferrell v. State,
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686 So.2d 1324, 1327-28 (Fla. 1996) (finding no fundamental error in discourse on
biblical scholars differencesin trandation of Ten Commandments - “ Thou shalt not

commit murder); Street v. State, 636 So.2d 1297, 1303 (Fla. 1994)(finding no

fundamental error where prosecutor referred to defendant as sinner which the jury

could condemn); Peoplev. Wash, 861 P.2d 1107, 1135-36 (1993), cert. denied, 513
U.S. 836 (1994) (referencing God asproviding for defendant’ s punishment improper,
but not fundamental error).

Cunninghamv. Zant, 928 F.2d 1006 (11th Cir. 1991), isdistinguishable. The

court’s main concern was comments focusing on Cunningham’s exercise of his
constitutional rights and suggesting he abused the system and was not entitled to
constitutional rights in addition to suggesting Judas I scariot, like Cunningham, had
been agood persononceld. at 1019-20. Those commentswent far beyond what was
referenced here. The State merely used a biblical phrase which has entered the
common vernacular, becoming synonymous with getting paid for awrongful act. In

and of itself, this comment would not sway the jury to recommend a higher penalty.

C. Allegation of Improper Doubling
Without citing a case, Evans complains the State improperly doubled the
pecuniary gain and CCPaggravatorswhen it asked “ How much should youweigh that
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aggravating factor, financial gain? It’ scold, calculated, and premeditated.” (T 4431)
Improper doubling occurswhen the aggravating factorsrefer to the sameaspect of the

crime. See, Provence v. State, 337 So.2d 783, 786 (Fla. 1976). When the State's

discourseisread in context, the Court will find no fundamental error.

After discussing the facts supporting CCP, the State referred to financial gain,
however, such appears to be a misstatement; it seems the prosecutor meant to ask
about CCP (T 4430-31). Obvioudly, it was merely aquestion, not adirection to the
jury that financial gainproved CCPor visaversa. Nonetheless, thejury wasinstructed

properly on the two aggravators, and told each had to be proven beyond areasonable

doubt (T4440-42). Itispresumed thejurorsfollow their instructions. Sutton v. State,
718 S0.2d 215, 216 n. 1 (Fla. 1st DCA 1998)(finding law presumesjurorsfollowed

judge’ s instructions in the absence of contrary evidence). See, U.S. v. Olano, 507

U.S. 725, 740 (1993)(finding presumption jurors follow court’s instructions).

Furthermore, the trial court did not double these aggravators, but relied upon both

properly in sentencing Evans. McDonald v. State, 743 So.2d 501 (Fla. 1999) (finding
CCP and pecuniary gainin contract killing case); Downs, 740 So.2d at 506(same);
Bonifay, 680 So.2d at 413(same); Mordenti, 630 So.2d at 1080 (same).

D. Allegation the State Urged Jury to Disregard Mitigation.

The Statedid not urgethejury to disregard valid mitigation concerning Evans
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childhood difficultiesor hisage (1B 88-89). What the State argued waswhether these
factors were proven. In so doing, the State reminded the jurors of the case facts, the
intricate plan Evans conceived and the fact he made choices between killing options
(T 4432). When discussing Evans' childhood, the State asked thejury to look at the
factsto determine whether hiscriminal acts undermined afinding that his childhood
mitigated the crime; the State argued “ A rotten childhood isaterrible thing.... How

was it in this case?’ (T 4432)(emphasis supplied).

In Hitchock v. State, 755 So.2d 638 (Fla. 2000), this Court found the

prosecutor’ s argument improper because:

the jury could have understood the prosecutor's statement
that "[Hitchcock's] poverty and hisliving circumstanceare
not mitigating inthiscase, at all, because they don't give us
any understanding of why he did what he did" to be a
limiting statement as to the jury's consideration of the
mitigating circumstance of Hitchcock's background.

1d. at 642 (emphasisinoriginal). Suchisnotthecasehere. Ateachjuncture, the State
focused the jury’ s attention on the facts of the case and never told the jury what was
or was not mitigation. The un-objected to comments do not undermine confidence
inthejury’ srecommendation and are not fundamental error. Moreover, thejudgetook
Evans' difficult childhood and ageinto account in hissentencing order, thus, any error

was harmless. Bertolotti, 476 So.2d at 133 (finding penalty phase “prosecutorial
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mi sconduct must be egregiousindeed to warrant our vacating the sentence” wherejury
recommendation is advisory only).

E. Allegation State Utilized an “Imaginary” Statement.

Evans' fina challengetothepenalty phaseclosing argument involvesthe State' s
discussion of his offered mitigation of adjustment to prison life and his pre-tria jail
behavior (T 4431-32). Thecomment atissuehereis: “Now, let’ stalk about mitigation.
... Hewill do timewell? When faced with the death penalty, “1 don’t make trouble
until my trial, I’ll get amitigator.” Dotimewell.” (T4432). The Statedid not identify
Evans as the speaker. In context, this comment was more of an argument than an
Imaginary script; it suggested Evans' had an ulterior motivefor behavingwell injail,
I.e. his actions were contrived to obtain a mitigator. The jury had heard Evans had
beeninstructured homesprevioudly, but had several incidentsinvolving violence. The
discourse did not so undermine the advisory sentence asto require anew sentencing
especially where the judge found the mitigation established. Bertolotti, 476 So.2d at
133 (finding “prosecutorial misconduct must be egregious indeed to warrant our

vacating the sentence”’). This Court should affirm Evans' sentence.

POINT 12

THE TRIAL COURT DID NOT ERRIN ITSWEIGHING
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OF APPELLANT SOFFERED MITIGATION (restated).
Inthispoint, Evanscontendsthetrial court erredinitsevaluation of the offered
mitigation concerning his immaturity and artistic ability (IB 90-91). The State

disagrees.

Whileaggravators must be proven beyond areasonabledoubt, Geraldsv. State,

601 So.2d 1157, 1163 (Fla. 1992); State v. Dixon, 283 So.2d 1, 9 (Fla. 1973),

mitigating factorsare "reasonably established by the greater weight of the evidence.”

Campbell v. State, 571 So.2d 415, 419-20 (Fla. 1990); Nibert v. State, 574 So.2d

1059, 1061 (Fla. 1990)(finding judge may reject claimed mitigator if record contains
competent substantial evidenceto support decision). Inanalyzing mitigation, thetria
judge must (1) determinewhether thefactsalleged as mitigation are supported by the
evidence; (2) consider if the proven factsare capabl e of mitigating the punishment; and
if the mitigation exists, (3) determine whether it is of sufficient weight to

counterbalancetheaggravation. Rogersv. State, 511 So0.2d 526, 534 (Fla. 1987), cert.

denied, 484 U.S. 1020 (1988). Thetrial court “must expressly evaluateinitswritten
order each mitigating circumstance proposed by the defendant to determine whether
it is supported by the evidence and whether, in the case of nonstatutory factor, it is
truly of a mitigating nature.” Campbell, 571 So.2d at 419. Whether a mitigator is

established lies with the judge and “[r]eversal is not warranted ssimply because an
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appellant draws a different conclusion.” Sireci v. State, 587 So.2d 450, 453 (Fla.

1991), cert. denied, 503 U.S. 946 (1992); Stano v. State, 460 So.2d 890, 894 (Fla

1984). Resolution of evidentiary conflictsisthetrial court'sduty; “that determination
should be final if supported by competent, substantial evidence.” 1d. Also, the
relevant weight assigned a mitigator is within the sentencing court’s province.

Campbell, 571 So.2d at 420. See, Alston v. State, 723 So.2d 148, 162 (Fla.

1998)(finding sentence within court’s discretion where detailed order identified
mitigators, and weight assigned each); Bonifay, 680 So.2d at 416 (same). A weight

assignment is reviewed under the abuse of discretion standard. Cole v. State, 701

So.2d 845, 852 (Fla. 1997), cert. denied, 118 S.Ct. 1370 (1998).

Receding form Campbell in Treasev. State, 768 So.2d 1050 (Fla. 2000), this

Court addressed the sentencing court’ sresponsibility in evaluating evidence offered
in mitigation and determining the weight assignment.

Trease also claims that the trial court erred in
assigning "little or no" weight to anonstatutory mitigating
factor in the sentencing order. The relative weight given
each mitigating factor is within the discretion of the
sentencing court. See Campbell v. State, 571 So.2d 415,
420 (Fla. 1990). This Court has permitted trial courts to
assign "little or no" or "little to no" weight to such
factors.[c.0] Thesefindings, however, areinconsistent with
this Court's holding in Campbell that "a mitigating factor
oncefound cannot be dismissed ashaving noweight" since
"littleto no" or "little or no" incorporatesthe possibility that
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the mitigating factor though found has been accorded no
weight. [c.0]

We her eby recede from our opinion in Campbell
totheextent it disallowstrial courtsfrom according no
weight to a mitigating factor and recognize that there
are circumstances where a mitigating circumstance
may be found to be supported by therecord, but given
noweight. TheUnited States Supreme Court hasheld that
a sentencing jury or judge may not preclude from
consideration any evidence regarding a mitigating
circumstance that is proffered by a defendant in order to
receive a sentence of less than death. [c.0] Nevertheless,
these cases do not preclude the sentencer from
according the mitigating factor no weight. We
thereforerecognizethat whileaproffered mitigating factor
may be technically relevant and must be considered by the
sentencer becauseitisgenerally recognized asamitigating
circumstance, the sentencer may determineinthe particular
case at hand that it is entitled to no weight for additional
reasons or circumstances unique to that case.

Trease, 768 S0.2d at 1055 (emphasis supplied). Trease was decided after Merck v.
State, 763 So.2d 295 (Fla. 2000), and, controls.

Evans asserts his alleged immaturity should not have rejected (IB 91).
Analyzing the age mitigator, the judge reasoned:

The defendant was living on his own with his co-
conspirators, DonnaWaddell and Sarah Thomas, whenthe
murder wasplanned and carried out. Dr. Gregory Landrum
testified that the defendant was functioning on an above
averageintelligencelevel. Thedefendant planned, prepared
and shot the victim in a manner consistent with a mature
adult.
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(R507). Evanspointsto no record evidence to show he wasimmature at the time of
thecrime. Merely because he had adifficult youth, was co-habitating with a16-year-
old girl, was unemployed and could not pay hisbills does not establish hewas easily
led orimmature. Infact, theevidenceistothecontrary. Oncethecontract killingwas
agreed upon, Evansis the one who planned the manner of attack and staging of the
scene, he procured the weapon, and lay inwait to kill Pfeiffer, putting two bulletsin
hishead and onein hisback (T 3375, 3386, 3411, 3674-78, 3681, 3690-92, 3694-701,
3798-800, 3803-17, 3826-39, 3841-48). Such doesnot show immaturity, but shows
apersonwillingtotakeanother’ slifefor money inacold, cal cul ated, and premeditated
manner. Based upon thisrecord, the judge may not be faulted for not finding Evans
Immature.

Likewise, therewasno error in the eval uation afforded Evans' claim of artistic

ability. Here, he citesto Jonesv. State, 705 So.2d 1364 (Fla. 1998) and Thompson

v. State, 647 So.2d 824 (Fla. 1994), claiming thejudgeregected valid mitigation. Y et
these casesdo not establish aper serulethat artistic ability ismitigation. 1nJones, the
trial court found thedefendant’ sartistic ability of “no significance.” Jones, 705 So.2d
at 1365, n. 2. Whilethe sentencewasreversed on proportionality grounds, it wasdue
to the Court’ sevaluation of other single aggravator cases and the presence of mental

heath mitigation. Id. at 1367. Conversely, in Thompson the trial court found the
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defendant’ sartistic ability mitigation, but discounteditsvalue. Thompson, 647 So.2d
at 826, n.2. Arguingtothetrial court the value of these drawings, Evanslinked them
to hislovefor hisfamily and hispositive prognosisfor prison life (R 434). Thejudge
viewed theartwork submitted, found it not mitigating, but found mitigationrelated to
Evans behavior in prison and his love for his family (R 507, 509; T 4362-64). A
review of the record supports this evaluation. Trease, 768 So0.2d at 1055(holding
proffered mitigation may be given no weight under case facts).

Should this Court concludethetrial judge should have found Evans' proffered
mitigation established, areview of thetenor of thejudge’ ssentencing order reveal sthe
death penalty still would have been imposed. The aggravation of pecuniary gain and
CCPsignificantly outweigh the added effect of artistic ability andimmaturity especially
given thetrial court’sfinding related to Evans age. This Court should affirm.

POINT 13
THE JURY IS NOT REQUIRED TO MAKE
UNANIMOUSFINDINGSASTODEATHELIGIBILITY
(restated).
Asserting the absence of aunanimousverdict related to each aggravator makes

hisdeath sentence unconstitutional, Evansreliesupon Jonesv. United State, 526 U.S.

227 (1999) and State v. Overfelt, 457 So.2d 1385 (Fla. 1984), overruled on other

grounds, Statev. Gray, 654 S0.2d 552 (Fla. 1995). The State submitsunanimity isnot

100



required in the penalty phase. This Court should affirm Evans' sentence.

At the outset, it must be noted this issue is unpreserved. Challenges to the
propriety of abare majority of jurorsfor the penalty phase, the use of special penalty
phase verdict forms, and the adequacy of the aggravation and mitigation instruction
were raised below (R 155-56, 183-87, 232, 237, and 238). These are different
argumentsthan that raised here, as such, the matter is unpreserved and should not be
addressed. Steinhorst, 412 So.2d at 338 (holding “for an argument to be cognizable
on appedl, it must bethe specific contention asserted aslegal ground for the objection,
exception, or motion below™).

Assuming the merits are reached, the casesrelied upon by Evansdeal with the
substantive crime and the elements which must be proven to establish those crimes.
See, Jones, 526 U.S. at 229 (determining whether carjacking statute created three

crimesor onewiththreepenalties); Richardson v. United States, 526 U.S. 813 (1999)

(agreeing “ continuing series of violations’ iselement to be proven in the substantive
offenseof “continuing criminal enterprise” crime) Overfelt, 654 So.2d at 1387 (finding
possession of firearm element of crime to be proven). The issue before this Court
dealswiththelevel of unanimity necessary inthe penalty phaseof acapital case. The
penalty phaseis a pure sentencing matter and resolution of this issue rests with the

judgeWaltonv. Arizona, 497 U.S. 639 (1990); Hildwinv. Florida, 490 U.S. 638 (Fla.
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1989); and Spazianov. Florida, 468 U.S. 447 (1984). Distinctionsbetween elements

of a substantive offense and capital sentencing were addressed in Jones and quoted
by Evans (1B 92-94).

Noting constitutional challenges to Florida's capital sentencing have been
rejected repeatedly the United States Supreme Court opined:

Walton's first argument is that every finding of fact
underlying the sentencing decision must bemadeby ajury,
not by a judge, and that the Arizona scheme would be
constitutional only if ajury decides what aggravating and
mitigating circumstancesare presentinagiven caseandthe
trial judge then imposes sentence based on those findings.
Contrary to Walton's assertion, however: "Any argument
that the Constitution requiresthat ajury imposethe sentence
of death or make the findings prerequisite to imposition of
such a sentence has been soundly rejected by prior
decisionsof thisCourt." Clemonsv. Mississippi, 494 U.S.
738, 745, 110 S.Ct. 1441, 1446, 108 L.Ed.2d 725 (1990).

Werepeatedly havereg ected constitutional challenges
to Florida's death sentencing scheme, which provides for
sentencing by the judge, not the jury. Hildwin v. Florida,
490[497 U.S. 648] U.S. 638, 109 S.Ct. 2055, 104 L.Ed.2d
728 (1989) (per curiam); Spaziano v. Florida, 468 U.S.
447, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984); Proffitt v.
Florida, 428 U.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 913
(1976). InHildwin, for example, westated that "[t]hiscase
presents us once again with the question whether the Sixth
Amendment requires a jury to specify the aggravating
factorsthat permit theimposition of capital punishmentin
Florida," 490 U.S,, at 638, 109 S.Ct., at 2056, and we
ultimately concluded that "the Sixth Amendment does not
requirethat the specificfindingsauthorizing theimposition
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of the sentence of death be made by the jury." Id., at
640-641, 109 S.Ct., at 2057.

Walton, 497 U.S. at 647-48. Based upon this, thereisno constitutional impediment
to Florida's capital sentencing procedure and no need for juror unanimity for
aggravators, mitigators, or theultimate penalty. ThisCourt should affirmthe sentence
imposed.

POINT 14

FINDING BOTH PECUNIARY GAIN AND CCP DID
NOT CONSTITUTEIMPROPER DOUBLING (restated).

Seeking to have hisdeath sentencevacated, Evansclaimsthetrial court doubled
the pecuniary gain and CCP aggravators improperly (IB 97). The State disagrees.

Thisissuewasnot raised below. Itisunpreserved and should not be addressed
here. Steinhorst, 412 So.2d at 338 (finding “for an argument to be cognizable on
appedl, it must be the specific contention asserted as legal ground for the objection,
exception, or motion below”).  Should the Court reach the merits, it will find the
record establishesboth aggravatorswere proven beyond areasonable doubt and were
not doubled improperly.

Assessing pecuniary gain, thejudge pointed to the fact Connie was seeking to
hire someone to kill Pfeiffer. Toward this end, Connie gave Evans money to buy a

knifeandlater delivered atelevision, camcorder, andV CR tohim. Also promisedwas
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a portion of the insurance proceeds. It was the trial judge’'s opinion “that the
defendant’ sonly motivationtokill Alan Pfeiffer wasfor pecuniary gain.” (R 503-04).
In assessing CCP, the judge found Evans “deliberately planned and carried out the
execution style murder of Alan Pfeiffer at the request of Connie Pfeiffer and with the
assistance of Donna Waddell and Sarah Thomas.” CCP was based upon the fact
Evansoriginally planned to useaknifethen atered the plan to useagun and went with
Waddell to steal a gun with bullets, and test fired the weapon. Evans planned the
conspirators  alibis, and during the staging of the scene, wore gloves so his
fingerprints would not be found. He caused the trailer door to be left unlocked,
disabled the lights, and turned up the stereo to mask the gunshots, and lay inwait for
Pfeiffer toreturn home. Evanshad Conniecall Pfeiffer to ensurehereturned homeat
theappropriatetime. AsPfeiffer entered, Evansshot himintheback andtwiceinthe
head without astruggle. Meeting Waddell and Thomasafterward, they returnedtothe
fair to perfect thealibi. Evanstossed the murder weaponinto acanal. Thetrial court
found this established CCP (R 505-06).

The finding of pecuniary gain and CCP in the same case is appropriate.

McDonald v. State, 743 So.2d 501 (Fla. 1999) (finding CCP and pecuniary gainin

contract killing case); Downsv. State, 740 So.2d 506 (Fla. 1999)(same); Bonifay v.

State, 680 So.2d 413 (Fla. 1996)(same); Mordenti v. State, 630 So.2d 1080 (Fla.
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1994). Improper doubling occurs when the aggravating factors refer to the same

aspect of the crime. See, Provence v. State, 337 So.2d 783, 786 (Fla. 1976). Here,

the pecuniary gain aggravator related to the benefits Evans received or anticipated
receiving. CCP related to the manner in which the killing was planned and
accomplished. Neither relateto the same aspect of the crime. Both were proven and
relied upon properly in sentencing. The death penalty isproportionate and should be

affirmed.
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CONCLUSION

Wherefore, based on theforegoing argumentsand the authoritiescited therein,
Appellee requests respectfully this Court AFFIRM Appellant’s conviction and
sentence below.
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