STATEMENT OF THE CASE

Paul H Evans appeals his nurder conviction and death
sentence in the death of Alan Pfeiffer

The state’'s theory was that Alan’s 31-year-old w fe, Connie
Pfeiffer, wanted to kill Al an, her husband, for insurance noney.
According to this theory, Connie unsuccessfully solicited two
persons before a co-worker, 21-year-old Donna Waddell, agreed to
commit the nurder with her 19-year-old roommate, appellant.
Also involved was appellant’s girlfriend, 16-year-old Sarah
Thonas. Waddel |, Thomas and appellant lived in an apartnment at
a conplex called Idlewld in the Vero Beach area.

Around 4:00 a.m on Mrch 23, 1991, officers found Alan's
body in the Pfeiffers’ Vero Beach nobile hone. Conni e, Donna
Waddel | and appellant were indicted and arrested in 1997. Sarah
Thomas was never charged. Donna plead guilty to second degree

murder and testified against Connie and appellant in separate

trials. Connie was convicted of first degree nurder and
sentenced to life inprisonnent. Appellant’s first trial ended
in a mstrial when the jury could not agree on a verdict. T

1798-1800. H's second trial ended in a mstrial at the end of
jury selection. T 2120. At the third trial, the state argued
alternatively that appellant shot Alan or abetted the crine by
joining in the planning and receiving benefits. The jury found
him guilty of first degree mnurder, and recommended a death
sentence by a vote of 9-3. R 411-12.

A. The case as presented in the Conplaint Affidavit.

Appel  ant was indicted August 6, 1997. R 13. On July 21, 1997,



Det. John Morrison executed a “Conplaint Affidavit”, R 2-8,
putting the tine of the nurder as “BET. 2030 AND 2230" on March
23, 1991. R 2. It said officers going to Alan’s trailer at #19
Mal i bu Lane found “the front door ... cracked open”. R 3.
Alan’s body was in the living room 1 d. A nei ghbor, Leo
Cordary, said that Connie had asked if he knew anyone who woul d
“take care” of Alan — “she wanted hi mdead”. |[d.

“Cordary also stated that on the night of the hom cide he
heard approximately three shots in the evening hours, but could
not be sure what tine.” 1d.

Four surrounding neighbors said they heard possible gun
shots “between the hours of 9:00 PM and 10:30 PM com ng fromthe
area of #19 Malibu Lane.” |[d.

“Wtness Jesus Cruz stated he definitely heard what he
t hought to be gun shots between 9:30 PM and 10:30 PM on the

ni ght of 03/23/91. Cruz stated he heard three shots in succes-

si on. Cruz lived directly across the street from #19 Malibu
Lane.” 1d.

Conni e, Donna Waddell, Sarah Thomas and appellant all said
they were at the fair on the night of the nurder. R 4-5.

Connie said she left the fair at 9:00 PM took her children
home, returning to the fair about an hour |ater. R 4. She and
the others stayed at the fair until mdnight, when they all went
to Denny’'s to eat, and then to Waddell’s home to spend the
night. 1d.

Donna Waddel |l said Connie hung around with Geg H Il at the

fair until 9:00 PM then left to take her kids hone and neet



Hill. I d. Connie did not return to the fair until 11. Id
They then went to Denny’s, and then to Waddell’s hone. |d.

Sarah Thomas said they stayed at the fair until 11, then
went to get sonmething to eat, and then went hone. R 5.

According to the affidavit, appellant said that during the
afternoon they all went to the Pfeiffer trailer to wash clothes
and borrow sone stereo speakers, a stereo and sone video tapes.
Id. He and Donna returned to the trailer to pick up sone nore
clothes before getting Connie and going to the fair; Sarah was
with them Id. At the fair, he went his own way and net the
others when it was tinme to |eave; they went to Denny’'s before
goi ng hone. |d.

In June 1997, Sarah Thomas told the police that Connie and
appel  ant had been planning to kill Al an. R 6. Appel | ant got
a cancorder as part paynent, and they were all to get noney, but
Sarah did not want any. I d. Sarah said that on the afternoon
of March 23, she, Connie and Waddell went to the trailer to wash
and collect clothes, and they left a door unlocked so appell ant
could later go in to kill Alan; appellant was not present at
this time. 1d. After they returned to their apartnment, \Waddel
drove appellant to a field near the Pfeiffer trailer, then
returned honme to take Thomas to the fair. [|d. VWhen they went
to get appellant around nine, he was not there; they went back
to the fair, stayed for a half hour, then returned and picked
appel lant up; he had a gun in a bag, and changed his clothes
Id. She said appellant said “It’'s done, let’'s go”, said he

turned the nusic up very loud to drown out the shots, that he



hid in the bedroom that he was hiding behind sonething when
Alan came in, and he shot Alan three or five tines. I d. She
said that Waddell and appellant burned his clothes in the
bat ht ub; three days later, Thomas and appell ant drove out on S.
R 60, and appellant threw the gun in a canal. I d. She said
the gun was stolen from Donna Waddel|’s father. R 8.

“Sarah Thomas did state that Paul Evans never went to the
fair on the night of the homcide, nor did they eat at Denny’s.”
Id. On June 19, 1997, fitted wth a body bug, Thomas told
Waddel | that she had a neeting with the police, and Waddell told

her to stick to her original story; when Thomas said, “W
hel ped”, Waddell replied: “I think about it every day, how
stupid we were.” 1d.

B. The case at appellant’s 1999 trial. As the state told

the jury in opening statenent, Connie Pfeiffer was “looking for
sonmeone to kill her husband”, Alan. T 3117.

She told Susan Cairns, a co-worker, that Alan was very
abusive and was cheating on her, that she w shed he was dead
she wi shed he would commt suicide. T 3379. She said she could
not divorce him because she needed inconme from him T 3375
But there were, she told Cairns, “other things she could do” to
get rid of him |d.

Conni e asked Leo Cordary, the neighbor, if he knew anyone
who could “take care of Alan”. T 3386. Cordary “told her that
| knew sone Jamai can guys that would beat him up because, you
know, she wanted - she wanted sonething done, and | said that |

knew the guys that would do that. And she said, ‘No, that’s not



what |’ m tal king about.’ She said, ‘I want the problem taken

care of. | want it done with and over.” And | told her, | says,
‘l don’'t do that. | don't - I'm not getting involved in
that.”” T 3386-87. She said “she would be wlling to give a

couple thousand dollars and her red Fiero up to have the job
done.” T 3392.

Connie told Geneva WIllianms that Al an was abusing her, but
said, “if |I leave and | divorce him ... | won't get anything.”
T 3411. She asked WIIlians, “Have you ever known of anybody
that’ s had anybody killed for noney?” |d.

Connie told another co-worker, Donna Wddell, that she
wanted to get rid of her husband. T 3798. She asked about
finding sonebody to kill him T 3798-99.

Around 2:30 p.m on March 23, 1991,! Cordary saw Connie
drive up to the trailer in her red car. T 3387-88. She said
she had just got home from a concert? and was noving out. T
3388. Cordary thought Alan’s black Trans Am was at the trailer.
T 3399. Later that day, Cordary heard slamm ng sounds in the
Pfeiffer trailer; doors were slammng, there was bangi ng around.
T 3388-89.

Another trailer park resident, Charles Cannon, testified

1 This was about eight weeks after Connie’ s earlier
conversation wth Cordary. T 3386-87.

2 Geneva Wllianms testified to attending a concert in
Kissimmee with Connie on the night of March 22, 1991. T 3407-
34009.



t hat Conni e and another woman® were bangi ng and naking noise at
the trailer around 2 pm T 3488. Preparing to go do |aundry,
he “noticed across the street in the Pfeiffer trailer two wonen
comng in and out of the trailer repeatedly. And what caught ny
attention, which nmade ne really watch what they were doing, was
that | heard a lot of thunping and slammng. And ... what they
were doing was kicking and throwing theirselves up against the
door. And | thought maybe they couldn’t get the door closed.”
T 3488. “And what | noticed when | was |ooking out were two
girls at this door, you know, slamm ng, kicking, pounding on the
door . Wien | noticed the door was closed a few tines, and |
realized they weren't trying to get the door closed, they were
just kind of - " T 3489. Qutside the trailer were a red Fiero
with its trunk and hood open and a white Gand AmMwith its trunk
open. T 3489-90.4 “And they would go to the cars, go back in
the house, conme out, slam kick the door, go to the cars, cone
back, kick at the door, hit it, go - |I nmean it was just weird

so | just watched what was going on because | didn't know what
they were doing.” T 3490. Conni e had on bl ack spandex pants.
T 3491-92.

When Cannon returned around 4:00, only the Fiero was at the

8 Cannon described her as heavy set. T 3491-92. Donna
Waddel |, who wei ghed over 200 pounds, T 3810, testified she was
at the trailer that afternoon. T 3807-08.

4 Al t hough Kenneth M schler, a nechanic, testified that
there was nothing wong with the Fiero, T 3437-38, Connie and
Donna Waddell rented a white G and Am on the afternoon of March
23. T 3315. “The car was rented so Donna’ s truck would not be
seen at the trailer park place there.” T 3678 (testinony of
Sarah Thomas) .



trailer. T 3492-93. Around 5:45 or when the sun was setting,

he saw the white G and Am drive up. T 3494-95. “[T]he car was

facing ne. | noticed one girl get out of the car, but there
were several people in the car. But | don’t renmenber whether
they were nmale, female, how many there were. | just renmenber
| ooki ng across and seeing people in the car. And | was think-
ing, ‘I wonder what’s going to happen now,’ just because they
were pounding at this door. But this was a different girl that

got out that | hadn’t seen before.” T 3495. She had dark hair.
T 3495-96.°> She went to the trailer’s north door, “And | believe
she knocked at it or was at the door doing sonething, and then
got back in the car and they left. Nobody el se got out.” T
3496. Cannon went to sleep; when he awoke at 7 p.m to go to a
catering job, very loud nusic was comng from the Pfeiffer
trailer. T 3497-3500.

Al an Pfeiffer was an account manager for a television rental

store in Fort Pierce. T 3458. He was at work on the 23rd. T

3459. Around 7:00 or 7:15 p.m, Linda Tustin, his |over,
entered the store. T 3476. Alan was on the phone, and was
“agitated, aggravated.” T 3476-77. When he got off, he said

“his wife and her biker friends were going to clean him out.”
T 3477. Saying he had to go hone, he left in his black Trans
Am T 3478-79.

Cordary, who had been drinking steadily since the afternoon,

5 In final argunent, the state identified her as Sarah
Thomas, T 4216, although it is contrary to the testinony of both
Thomas and Donna \Waddel | .



T 3405, 3389-90, heard ®“all that banging around. And then |

heard - it was the gunshots, you know, but it was - sounded |ike
it happened back - it was off probably in the back of the
trailer or sonmewhere to the left. But | really thought, vyou
know, maybe it was the - what do they call that - industrial
park over there. But later on, after it all settled down and
they found out what happened, | realized, yeah, those were
gunshot s. And it was three shots.” T 3390. He watched the
trailer’s south door for a few mnutes, but saw nothing. T

3390-91. At trial, he said this was around 8:00 p.m T 3390.
He had made a sworn statenment that he thought he heard the shots
around 10:30 or 11. T 3401. He also made a sworn statenent
that the shooting occurred as it was just getting dark - around
6: 30. T 3402-3403.°

Cannon cane hone from his catering job around 9:30 or 10
p. m T 3498-3502, 3506. Loud music was still comng from the
Pfeiffer trailer. T 3503. He did not renenber if he saw any
one parked there. T 3506. He had made a sworn statenent that
he believed the Fiero was there. T 3514. After further
questioning at trial, he testified that he thought he did see
the Fiero that night. T 3537. He did not renenber seeing
Alan’s TransAm T 3522.

Alan’s trailer was “dark” when Cannon returned that night

by the north entrance. T 3506, 3511. He had a clean view of

the north side of the Pfeiffer trailer from his trailer. T
6 In final argunment, the state referred to Cordary as
“quite a character”, “convicted of nunmerous felonies”. T 4203
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3510. It was “dark all over” that area. T 3511. He did not
remenber seeing any lights on at all. Id. He went right to
bed. T 3506.

The north porch light was on when police officers went to
the Pfeiffer trailer around 4 a.m T 3151, 3169, 3148.7 The
light switch was inside, behind the |ocked north door.® T 3169,
3148.

The stereo was blaring and the south door was ajar. T 3141,
3190-91. Entering through the south door, officers found Al an
Pfeiffer dead fromthree gunshot wounds. T 3144-45, 3192-93.°

On the dinner table was a torn wedding photo, along wth
life insurance policies totaling over $100,000 payable to Connie
on Al an’ s death. T 3300-01. Qutside the trailer were Alan’s
bl ack Trans Am and Connie’s red Fiero. T 3196-97.

Near the body was a lipstick-stained marijuana roach. T
3297, 3324-25. Marijuana cigarettes and paraphernalia were
found in Connie’s Fiero. T 3357-58.

The defense elicited testinony that Alan’s body contained

”  The state introduced into evidence a photograph show ng
that the |Iight was on when the police arrived. T 3151.

8 “It had a dead bolt that was thrown, and also there was a
push-button lock.” T 3148.

® The nedical exam ner testified that one bullet entered
under the right ear, traveling slightly outward and slightly
front to back, another entered from the top of the head and
passed through the brain, and the third entered the back, going
upward through the spine. T 3219. There was no powder or
stippling. T 3220. The autopsy showed no signs of a struggle.
T 3249-50. Alan died between 3:30 p.m Saturday and 4:10 a.m
Sunday. T 3257-59.



cannabanoi ds, but the court struck the testinony on the state’s
notion. T 3250-51.

The police never conpared the lipstick on the roach near the
body to Connie’s or Donna s |ipstick. T 3350-51. They per-
formed no test to conpare the marijuana in the roach to the
marijuana in Connie’s car. T 3358. There was no DNA testing of
the marijuana roach. T 3325-26. (Donna Waddel |l testified that
she never saw appellant snoke anything; he said he had asthnma.
T 3872.)

The police never searched the trunk of the Fiero, T 3350
and did not search the white Grand Am until after it had been
returned to the rental agency. T 3567.

Black high heel shoes found near the body were never
processed for blood; the police gave them to Connie s sister.
T 3361-62. Conni e was wearing black spandex and high heels on
the night of the nurder. T 3667 (testinony of Geg HIl).

The police found Connie’'s fingerprint on a fan light bulb
that had been unscrewed. T 3544, 3572-73. They found Donna’s
fingerprint near the door. T 3348, 3563.

Connie told the police she had been at the Firefighters Fair
with Donna \Waddell, Sarah Thomas, and appellant; Donna, Sarah
and appel l ant confirned her story. T 3320.

Connie’'s lover, Geg HIl, testified that he net Connie,
Connie’s two children, and two girls and a guy at the fair gate
around 6:30 p.m, and that he, Connie and the children split up
fromthe other three. T 3658.

After about three hours, they rejoined the others at the
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front gate. T 3659. Connie went to take her children to her
mother’s house, then net H Il around 10:30 at his parents’
condo. T 3659-60. \When she arrived, there had been a change in
her personality: “she was noticeably shaken and upset.” “ She
said she was worried about going hone.” She left around 11:30
to go to a hotel or sonething;, she may have gone back to neet
her friends. T 3660.

After Alan’s death, Connie bought a $120,000 horse farm near
Ccala while working as a waitress at Cracker Barrel. T 3643
3650. Donna Waddell acquired a taxi conpany. T 3855, 4001.
Appellant went to live in an apartnent behind a convenience
store. T 3644.

Questioned by the police again in 1997, Sarah Thomas
inplicated herself, Connie Pfeiffer, Donna Waddell, and appel -
lant. The police then spoke with Waddell, who nmade a statenent
and agreed to plead guilty to second-degree nurder, wth
sentence to be inposed after the trials of appellant and Connie
Pfeiffer.

Thonmas® testified as follows at appellant’s trial:

Several weeks before the nurder, appellant said Connie
wanted to pay himto kill Al an: “Donna had asked Paul . Conni e
had asked Donna if she knew of anybody that would do you [sic]
do it and Donna had suggested that Paul mght.” T 3674-75.

Paul said he would get a canctorder, a stereo, and half the

® By the time of trial, she had married, and called herself
as Sarah Haislip, but she is referred to as Sarah Thomas
t hroughout the trial.



i nsurance noney; they would all get sonething. T 3675-76.
Thomas and appellant went to a knife store in Ml bourne. T
3675.

On the afternoon of March 23, Connie, Waddell, and Thonas
went to the Pfeiffer trailer: “Donna was going to |eave the
door unlocked so Paul could get in later that night.” T 3681.
They did laundry, picked up clothes and left the north door
unl ocked. T 3749. They did not use the south door. T 3750.
They returned to the Idlewild apartnment. T 3682.

Around sundown, after Connie was at the fair, Donna and
Thomas “drove to the trailer, dropped Paul off, and then
proceeded to the fair.” T 3682-83. |If anybody at the fair were
to ask about him “W were to say that he just went off to use
t he bathroom” 1 d. They paid for their entry with quarters;
Donna “had taken them from her dad’s house out of a big jar.”
T 3684.

Thomas continued: after she and Donna were at the fair for
an hour or two, they went to a pick-up spot near the trailer
park, but appellant was not there. T 3684. They returned to
the fair, and stayed for 30-45 mnutes before going back to the
pi ck-up spot; this time appellant was there. T 3687. It was
now between 10 and 11 p.m T 3756. Appellant crawled out of a
ditch, clinbed into the back seat and said, “Hurry up. Let’'s
go. |It's done.” T 3691.

(I'n her 1997 statenent, the police asked about a dozen tines
if he said anything when they picked him up. T 3781-82. The

detective said that appellant nust have said what happened. T



3778. Finally, the detective said, “Did he say ‘Il shot him
It's done.”” T 3781. They asked about a couple of dozen nore
times until, after three and a half hours, she said, “It could
have been, ‘It’s done.’”” T 3782.)

Appel I ant changed his clothes in the car and put themin a
brown bag. T 3691-92. He said he hid behind a couch, dinmed
the lights, waiting about an hour, an hour and a half for Al an,
turning up the nusic so the neighbors would not hear the shots.
T 3692.

Thomas said she did not know about the gun before the
murder. T 3681. They did not dispose of the gun or go out west
on Hi ghway 60 that night. T 3757. They did not go out |ater
that night to get rid of the gun. T 3757-58. They went from
the trailer to the fair, where they net Connie and her children.
T 3692.

Conni e took her kids hone, then returned to pick up Waddell,
Thomas and appellant and they went to Denny’s. T 3692-94.
Appellant’s clothes were burned in the bathtub at Idlewld. T
3694. A few days later, Thomas and appellant went out on
H ghway 60 to dispose of the gun. T 3695.

Donna Waddell’s testinony agreed with Thomas's in broad
terns: they took appellant to the trailer and |ater picked him
up. It varied fromThomas’s in details. (See appendix B.)

According to Waddell, Thomas took part in discussions about
t he murder. T 3799. Connie said there was about $10,000 in

i nsurance, of which Waddell was to receive $2000 via appellant.



T 3800. 10 Donna was going to hold Alan down while appellant
stabbed him “we went up to Mel bourne Mall to one of those knife
shops” to get a knife. T 3801. Alan was a big man, and Donna
deci ded she couldn’t hold himdown. |[d.

On Saturday, Connie, Waddell, and appellant went to the
Pfeiffer trailer to make it look |like a robbery; they noved sone
VCR s and Nintendos by the back door so it would look like a
r obbery. T 3806-07. This was appellant’s idea, and he was
wearing gl oves. T 3807. They were kicking the back door,
trying to get it open, and then they had trouble getting it
closed. T 3808.

Thomas, Waddell and appellant decided to get a gun from
Waddel | ’s father. T 3803-04. Waddell and appellant went to the
Waddel | honme, where appellant entered a wi ndow and stole the gun
and a jar of quarters. T 3813. Waddell had told him where the

gun was, but did not “instruct” himto take anything else. |[d.

10 \Waddel |l testified that she and appellant never got any
money, only Connie got any noney. T 3904. Appel I ant got
“absolutely nothing” for the murder. T 3877-78.

11 Donald Waddell, Donna's father, testified that on the
afternoon of March 23 he discovered the theft of a change jar
and a .38 Special Smth and Wsson revolver from his bedroom
T 3414-17. H's testinony was confused as to the tinme that he
di scovered this theft: he di scovered it when he cane honme from
work after lunch, putting the tinme as “like | say, 1:00 or 2:00,
between 1:00 or 2:00, and probably 5:00, sonmewhere in that
area.” T 3416-17. There were 4 or 5 bullets in the gun’s case,
whi ch was al so m ssing. T 3436. The gun, gun case, and jar
wer e never found.

A firearns examner testified that the bullets recovered
from Alan’s body were all fired from the sane .38 caliber
revolver; they were consistent with a .38 Special; there were
ten possible makes of gun that could have been used, including

- 14 -



Thomas, Waddel |l and appellant then went out west of town to
test the gun. T 3815. Thomas, Waddell and appellant then went
to the trailer, where appellant said he was going to hide behind
sone furniture and shoot him when he came in the door; he nade
sure it looked like a robbery, and told them to keep to the
story that they were all at the fair together. T 3816.

After taking Thomas and appellant back to Idlew |ld, Wddel
drove Connie and her children to the fair. T 3817. She then
took Thomas and appellant to the fair. T 3818. There they net
Connie, Geg HIll, and Connie’ s children. T 38109. Waddel |,
Thomas and appellant left the fair and arrived at the trailer
around dusk. T 3828. Al'l three entered the front door, and
then the wonen |ocked the front door and departed, |eaving
appel lant inside. T 3829.

The two wonmen then drove around for a long tine: “I't just
seened |ike forever. W just drove and drove and drove.” T
3890. They parked near the trailer park. T 3834. Waddel |
t hought she heard a shot (Thomas said she heard nothing), and
drove to the pick up spot, where appellant got in and said,
“It’s done.” T 3834-35. She thought this was between 8:30 and
9 p.m T 3896-97

They drove out far west of town on H ghway 60 toward Yeehaw
Junction; appellant threw the gun out at the second deep cana
sign after shooting off the remaining bullets. T 3837, 3899

They drove out on a grove road, where appellant got rid of his

Smth and Wesson; the bullets were coated with Nyclad, an S&W
coating. T 3445-46
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shirt and shoes and changed clothes. T 3838.

They net Connie and the others back at the fair; Connie took
her kids home, then returned to pick up the others. T 3839-40.

After stopping at Denny’' s, Waddell and Connie left Thomas
and appellant at the Idlewld apartnent, and then drove around.
T 3844. Waddell and Connie twice went by Connie’s brother’s
house to ask him to go to the trailer, so he wuld find the
body. T 3845, 3848-49. They drove by the trailer and saw cop
cars. T 3849.

The next day, they tried to burn appellant’s pants with pool
chem cals, but they would not burn. T 3842-43. They tried to
burn the | eather gun case. T 3843. They did this in the bath
tub. 1d.

Waddell said that appellant said he hid behind sone
furniture and got him when he cane in; he turned up the stereo
really loud so nobody could hear the shots. T 3843. He said he
was not going to give any details, so they would not be able to
tell too nmuch. T 3844. He said to stick to the story about the
fair. 1d.

Donna and Thomas also testified about events between the
time of the nurder and the arrests.

Donna testified that she talked to the police again a year
|ater, and turned down an offer of immunity. T 3850. She said
that about three years after the nurder, appellant told her she
better keep her nmouth shut or his old famly nenbers are going
to kill her and her son; “he said that the person that killed

Alan Pfeiffer was dead.” T 3853-54. He wote everything down,
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did not talk, said he got the gun and took it apart and took a
bus to the Ccala area and threw the gun parts in the woods;
after witing this down, he burned the papers. 1d. She saw him
again after the police interview in which she again said she
remenber ed not hi ng. T 3854. Again, he told her “Wll, you
better not, because you' Il lose your child and the old famly
will kill you.” T 3855.

Later, she and her cousin Ben Brown went to warn appell ant.
T 3862-63.%2 On June 19, 1997, Sarah engaged her in conversation
about her having to go to the police and what should she say.
T 3863. Donna told her to stick to the story. T 3864. Donna
said she had no real contact with Sarah until 1997. T 3852.

Sarah Thomas testified that sonme tinme after the nurder
appel l ant took the cantorder apart in tiny pieces and threw it
away, saying it would point evidence towards him T 3699.
About a nonth l|ater, Sarah becane pregnant and went back to her

parents. T 3699-3700. She said that appellant said that three

black males, “B.J., D.J., and Shotgun”, commtted the nurder.
T 3700. In June 1997, he called and said the police had
reopened the case, and they would get in touch with her; “He
just mainly said, ‘Stick to the story.”” T 3703. Sarah’s only

contact with Donna before then was seeing her in passing and
saying hi. T 3707. The police sent Sarah with a body bug to

talk with appellant. T 3708. “He wote down everything he

2 Brown testified that, at sone tine after Sarah canme over
to Donna’s in June 1997, he and Donna went to appellant’s honme
and spoke with his roommate, telling himto tell appellant “to
just watch out for Sarah.” T 3668-70.
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wanted to say on paper.” T 3709. Then he burned the paper. T
3710.

On March 28, 1991, appellant nmade a taped statenent to the
police which the state played for the jury. He said he went to
the trailer on the night or afternoon of the nmurder with Connie
and Donna Waddell to watch videotapes and do |aundry, and |ater
returned with Donna and Sarah Thomas to put another |oad in.
T 4019, 4024, 4037. After Donna took Connie and her children to
the fair, she picked up Sarah and appellant, and they went to
the trailer where Donna went in and put another load in the
| aundry. T 4055. They then went to the fair, arriving around
5:30 p.m |d.

At the fair, “we went to (inaudible) saw Connie. Went
wal ki ng around (i naudible) walking around. Was wal ki ng around
riding rides, alnost all the rides. Talked to ny friends, said,
hey.” T 4056. He separated from the others for about five
mnutes to go to the bathroom talk to friends. T 4056-57.
They were with Connie and Donna for nost of the tine, and no one
left for thirty mnutes. T 4073-74. Connie took the kids to
the kiddie thing, |later she took them honme. T 4057.

Appel | ant was unsure!® about how | ong they waited for Connie
to pick them up at the fair, putting the tinme as between ten
m nutes and an hour and ten mnutes. T 4059. They then went to
Denny’s, and afterward, Donna and Connie |left appellant and
Sarah at the Idlewld apartnent and went off together. T 4061-
62.

13 He said he was “buzzing” that night. T 4061
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On Saturday, appellant and Donna had gone to Donna’s
parents’ house for sone shirts. T 4069-70. They only went in
the laundry room the house was |ocked and Donna had |ost her
key. T 4070-71.

Connie let them borrow the stereo. T 4020. Connie got nad
about a problemwith the door at the trailer: “(lInaudible) you
had to kick it, kick it real heard to shot it. And we couldn’t
get it shut.”; “Donna kicked, | kicked it.”; Connie did not want
to nmake noi se and bot her people; the four of themleft. T 4022.
They went home, unloaded the stereo, and did not go to the fair
until about 5; Connie’s nom kept calling about when she was
going to cone get the kids. T 40283.

Conni e had gone to a concert the night before, and when she
cane back around 2 a.m, ' she and Sarah went driving around. T
4026- 27. When they canme back, they told appellant that Sarah
had banged up the car. T 4030, 4027. Connie got the rental car
because the Fiero was nessed up. T 4027

The next day (Saturday), Connie and Donna got the white
rental car, and it was in that car that they went to the
trailer. T 4037- 38. At some point, appellant changed a |ight
bulb (T 4047):

[ Appel lant] ... . Ch, that night | changed a |ight
bulb for them right there where that fan is, paddle
fan. |If that hel ps.

[Det.]: (I naudible.)

14 Appellant said that Connie “always conmes to our house.
Because apparently Alan beats her or sonething |ike that when
she’s late or drunk or sonething.” T 4028.
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[ Appellant]: She — I put all three of the (inaudible)
she only uses one of them because the other one’'s
(i naudi bl €) or sonething. | don’t know. She didn’t
explain it or nothing. | don’t know \Watever.

They were at the trailer “about an hour (inaudible) I
guess.” T 4049. They | oaded tape, clothes, speakers and the
stereo into the white car. T 4040. Conni e showed Donna
sonet hing inside the hood of the red car. T 4051.

C. The penalty phase. The state presented the jury with

no evi dence at penalty.

Appel I ant presented evi dence as foll ows:

Appel lant’s  fat her, Paul Evans, Sr., testified that
appellant (P.J.) was born in January 1972, and, after his first
year, he was raised largely by babysitters because of his
parents’ conflicting schedules. T 4318-19. He was di agnosed as
hyperactive and treated with Ritalin when he was around three
years old. T 4321. He had a learning disability, and “was very
slow at picking up stuff.” 1d. Paul, Sr., was working 12 to 16
hours a day wth a four hour comute, and also worked on
weekends. T 4321-22. The parents were in a constant battle and
struggle, living in a very small mlitary apartment in New York
where appellant could hear all of their argunents. T 4323- 24.
The parents separated in 1977, and the nother filed for divorce
in 1978. T 4328. Anot her son, Matthew, was born in 1976. T
4321. Appellant was around six, and Matthew was two at the tine
of the divorce. T 4324. The father was then transferred to
Al abama and then to Japan. T 4325. In the summer of 1979, the

father and his new wfe had the boys during the sumer; they



were very hard to control — this was basically the only tinme he
saw t hem between 1978 and 1984. T 4326.

In 1983, as the nother was having a | ot of problems with the
boys, the father offered to take custody, but she would let him
have custody over only one of them T 4328. He figured that if
he got custody of one, he could probably then get custody of the
ot her. I d. In 1984, he learned that Mitthew was killed and
appel l ant was questioned by the police. T 4329. The father did
not renenber the details. T 4329-30. He hired a |awer and
appel lant was released to his custody. T 4329. Appel I ant was
going through a very enotional traumatic tine. T 4330.
Appel l ant was placed in a residential program at Charter Wods,
a nmental hospital in Dothan. T 4330, 4332.

When he canme out of Charter Wods, appellant (age 12) was

“very defensive, very — kind of like ‘what’s going to happen
next,’ unsure of what his parents were doing to him And we
struggled there for a period of tine.” T 4331. The parents
continued to fight over custody. |d.

The placenent in Charter Wods as “an absolute detrinent”
to appellant. T 4332. Also, there were disputes about billing,
over-statenents of expenditures, “a lot of fraudul ent overcharg-
ing and stuff”. 1d. Appellant did not get the help he needed.
1d.

Appel lant then returned to his nother. T 4333. He was
involved in treatment with Health Services of Florida. I d. He
went to a Methodist children’s honme in Ol ando. I d. The

parents kept fighting over custody. |[d.
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Appel lant was on several medi cat i ons, seeing severa
t herapi sts, but never got the help he needed. T 4334.

Sandra Kipp, appellant’s nother, testified next. She
characterized Paul, Sr., as a very dom neering person. T 4347
Wen appellant was six nonths old, Sandra went to work as a
phl ebot om st, working an evening shift so she could be wth
appellant in the daytine; the father was very active in extra-
curricular activities in addition to working |ong hours. 1 d.
Appel  ant was always “hyper” — it was |ike sonebody wound him
up; he would run into walls. T 4348. The parents did not get
al ong; appellant would listen to them argue. |d.

About six nonths after the divorce, the father was due to
be transferred and stopped seeing the boys, saying: “they’'re
going to have to learn to be wthout nme anyway.” T 4349-50.
Appel lant was now in school; he had a hard tinme sitting still
and listening to teachers, he was hyperactive and noved around,
chasing around, there were problens with teachers. T 4350.
Because of the divorce, they had to nove from mlitary housing
and change school s.

Both boys were hyper, it was just a frenzy, exhausting, for
the nother; the babysitters would get tired, and the nother
al ways had to have backup babysitters. T 4351. Appel | ant was
put on Ritalin. 1d. It didn't help. T 4352.

At age 9, appellant was placed in Shilo Youth Canp to help
hi m academ cally, but his situation worsened. T 4352-53. They
tried to build norale with really easy work, but he could not

keep up, and cried because he could not do the work. T 4353.



Appellant was on Ritalin and Cylert, and Mitthew “was |ike a
frenzy”. T 4354.

In 1984, when appellant had just turned 12, the nother was
called for an extra shift at the hospital, and had to |eave the
boys with her boyfriend. T 4355. Matthew was irritable from a
bad cold. 1d. Appellant called and said Matthew had been shot,
and he called 911. T 4356. Matthew died. 1d. The boyfriend
had kept a |oaded gun near his bed. T 4365. M. Kipp continued
(T 4365-66):

The boys unl oaded the gun to play cowboys and I ndi ans,
what ever, and, you know, one shoots, one turns, one
| ooks behind things. And then they're too young to
understand about things in the chanber, things that -

the extra bullet. They unloaded it thinking it was
enpty.

And P.J. [appellant] called 911 trying to save his
br ot her . And 1’1l always be grateful to him for
trying to save his brother. If he could have lived,
he woul d have because P.J. tried to get help for him
It’s an awful thing to lose a child. | understand
what M. Pfeiffer has gone through. | wouldn't w sh

it on anybody.

When the state asked if appellant showed renorse about this
incident, Ms. Kipp testified (T 4367):

P.J. went dead panned (sic). He just went |ike he was
in shock. | don’t know if that’s the sane thing as no
r enor se. He was in the hone by hinself wth his
brother dying on the fl oor. | don’t know how | ong he
was there by hinmself having to watch that, and before
the police and anbulance arrived. | wouldn’t want
anybody to have to go through that.

Appel l ant was put in Charter Wods in Dothan for about three
mont hs. T 4357. To see him his nother would drive nine hours

up, stay two hours, drive nine hours back, then sonetinmes go



straight to work. 1d. Charter Wods suggested that he go into
a hal f-way house, and appellant went into a Methodist Children’s
hore. T 4358. They tripled appellant’s nedication, but it
changed not hi ng. Id. Appel lant did not get better. Id. He
had a |l ong series of behavioral problens. T 4359.

When he was 17, appellant went into Harbor Shores, a nental
health facility for troubled youth, for three nonths; he was
still on nedications. T 4360. Appel lant and the famly never
recovered from Matthew s death. T 4361. Appellant and Matthew
were very close. 1 d. Appel lant is very good at draw ng. T
4362.

Appel I ant has two daughters. T 4364.

Dr. Gegory Landrum a psychologist, reviewed extensive

background material, including material provided by the State
Attorney, hospital records, evaluations, school records. T
4374. He nmet with appellant for about three hours, and con-

ducted six or seven psychol ogical tests. T 4375-76. Appel | ant
has a profile that responds well to structured environnments, and
has |earned sone pretty good survival skills and pretty good
coping ability wthin structured settings. T 4376. He exhi b-
ited no behavioral problenms in jail. T 4376-77. Hs intelli-
gence is in the high average to superior range; he has problem
solving skills and positive adjustnment; his reading is well
within the average range. T 4377. He went to the United
Met hodi st Child s Honme tw ce. T 4379-80. The first time, he
was there for about a year; as time went on, he began to display

behavioral difficulties. T 4380. There were about twelve



threats; ten involved threats of violence. T 4380.

Dr. Laurence Levine, also a psychologist, testified that he
spent an entire day perform ng neuropsychol ogi cal and psychol og-
ical tests on appellant. T 4389. He also interviewed appellant
for a couple of hours, and reviewed about 300 pages of records.
T 4391. He concluded that appellant would be able to respond
very well in a strongly structured environnment in which the
rules were unequivocally clear and in which he knew what was
expected of him and the consequences if he violated the rules
T 4391. Appel lant had no disciplinary incidents in jail. T
4391- 92. He would adapt to a prison setting. T 4392. H s
drawing ability is stupendous, his intellectual ability is above
average, he is an avid reader, reading about all different kinds
of subjects and religion. T 4392. Appel l ant had a nunber of
adj ustnrent problens at Charter Wods, the Methodist Child s Hone
and the Children’s Psychiatric Center at Harbor Shores. T 4393.
He was involved in treatnent facilities as a child, and was very
forthcomng in saying that when there he played ganmes with the
staff; sometinmes he was interested in talking about his prob-
| ens, sonetinmes he was not. T 4394. He did well in the Fort
Pierce Detention Center in 1990. T 4395. He seenmed to do
better in a correctional facility than in a treatnment facility.
Id. Florida United Methodi st had not been an appropriate place
for a kid with the severe behavioral and enotional problens
appel lant had as a child. T 4396.

Deputy G egory Cooper testified that no one had disciplinary

problens with appellant during his year-and-a-half in jail;
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there was nothing in his disciplinary file. T 4415.

Deputy Carl Lews testified that appellant had caused no
problenms in jail and had no DDR’'s. T 4418.

Paul John George, a Jehovah’s Wtness mnister, testified
that he had conducted Bible study with appellant for a year-and-
a-half, and that appellant had a very, very deep interest in God
and his word. T 4423. Unli ke others involved in Bible study,
he did not |lose interest over tine. T 4423-24.

The court found two aggravators: the capital felony was
commtted for pecuniary gain, and was commtted in a cold,
cal cul ated and preneditated manner w thout any pretense of noral
or legal justification. R 502-506. As to mtigation, it gave
little weight to appellant’s age,!® Ilittle weight to good
behavior in jail, little weight to his good attitude and conduct
awaiting trial and behavior at trial, little weight to his
difficult childhood, little weight to having been raised wthout
a father, little weight to his broken honme, gave no separate
weight to his being the product of a dysfunctional chil dhood,
noderate weight to his having suffered great trauma during his
chi | dhood, noderate weight to appellant’s hyperactivity, prior
psychiatric history and hospitalization for nental illness, very
little weight to the fact that he is the father of two young
girls, very little weight to his belief in God, very little
weight to his ability to adjust to life in prison, no weight to

his artistic ability, very little to his love for his famly and

5 Appellant was born January 30, 1972, R 1, so he had
turned 19 less than two nonths before the nurder.

- 26 -



their love for him R 506- 10. It gave no weight to immaturity
at the time of the homcide. R 509. It gave noderate weight to

Connie Pfeiffer's |life sentence. T 510-11.



SUMVARY OF THE ARGUMENT

1. The delay between the crinme and the indictnment so
prejudi ced appellant as to violate due process. Wtnesses who
woul d have refuted the state’'s case and cenented appellant’s
al i bi di sappeared, and he was unable to present evidence of his
i nnocence. The court should have quashed the indictnent or
di sm ssed the charge.

2. Exclusion of evidence of cannabanoids in Alan Pfeiffer’s
bl ood requires reversal. The evidence supported the defense
theory that Connie or Donna Waddell nurdered Al an. It refuted
the state’s theory that he drove directly honme so that the
mur der occurred around 8: 30.

3. Det. Brumley testified on direct examnation that
officers followed up on leads resulting from a canvass of the
nei ghbor hood. The court should not have prevented appellant from
cross-exam ni ng hi m about these | eads.

4. It was error to bar appellant’s famly and the public
from individual voir dire of the venire. Denial of a public
trial is a structural defect to which the harmless error rule
does not apply.

5. The use of alternative theories of guilt violated the
state and federal constitutions under the circunstances at bar.
The state’s two theories were both legally and factually
i nconpati bl e. At common law, the state could not pursue such
conflicting theories. The error was even nore prejudicial as to
penal ty.

6. The state’s guilt-phase argunent to the jury requires
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reversal . The state based its argunent on assertions of
per sonal know edge about the facts of the case and, taken as a
whol e, deprived appellant of a fair trial.

7. As it existed at the tine of the indictnent, the state’s
case was that the nurder occurred at a tinme for which appellant
had an alibi and which contradicted the testinony of the state’s
main witnesses. Further, the testinony of witnesses Cordary and
Thomas at trial differed on crucial points fromtheir stories at
the time of the indictnent. Under these circunstances, this
Court should reverse the conviction under the principles set out

in Anderson v. State, 574 So. 2d 87, 90 (Fla. 1991), wth

directions that the case be resubmtted to the grand jury.

8. Fundanental error occurred when the state assured jurors
during voir dire that it would not present the testinony of co-
defendants or co-conspirators unless it had corroborated their
testinony and was trying to get the “bigger guy.”

9. This case does not satisfy the requirenent that the
death penalty is reserved for the nost aggravated and | east
mtigated nurders. There are only two aggravators, there is
anple mtigation, including that appellant had just passed his
19t birthday when the crine occurred. The crime’s instigator,
who nost profited fromit, and agai nst whom the aggravators were
stronger, received a life sentence. The sentence is dispropor-
tionate.

10. Use of alternative theories of guilt renders the death
sentence illegal and wunconstitutional. Under the state’s

alternative theory that Connie or Donna conmmtted the crine,



appellant’ s death sentence is disproportionate to the crine.

11. The state’'s penalty argument deprived appellant of a
fair capital sentencing. It began by referring to the tinme
between the crinme and the trial, making that tine an aggravator.
It referred to “30 pieces of silver”, inplying that appellant
was |ike Judas and Alan Pfeiffer was |ike Jesus. It discussed
that others had turned down Connie’s offer, as though that were
a valid sentencing consideration. It unconstitutionally urged
jurors to disregard valid mtigation including appellant’s
traumati c chil dhood. It contended that appellant’s age should
not be considered on the invalid ground that teenagers had
participated in Wrld War 11, and turned appellant’s age into an
i nvalid aggravator.

12. The court unconstitutionally erred in giving no weight
to valid mtigators established by the evidence.

13. The death sentence violates the Jury and Due Process
Clauses. The jury did not unaninously find the facts necessary
to permt a capital sentence.

14. The court erred in giving dual consideration to the
aggravat ors. Both arose from the sane essential feature or

aspect of the case.



ARGUMENT
The following errors, separately or cunulatively, require
reversal of the conviction and/or sentence at bar.

1. WHETHER THE COURT ERRED | N DENYI NG THE MOTION TO
QUASH THE | NDI CTMENT OR DI SM SS THE CHARGE.

Appel l ant noved that the court quash the indictnment or
dismss the charge on the ground that the delay between the
March 1991 murder and his August 1997 indictnent and arrest
unconstitutionally prejudiced him He alleged that a wtness
named Jesus Megia'® had nade a statenent to the police that he
saw Connie Pfeiffer commt the nurder, and that appellant could
not now find Megia. R 367-68, T 1808-11. He alleged the
unavailability of WIliam Lynch, a trailer park resident who
told the police that he heard gunshots at 2:00 to 3:00 a.m on
March 24, 1991. Id. He alleged that Christopher Ross, a
motorcyclist intimate wth Connie, was unavail able. I d. He
further alleged that because of the delay he was unable to

exam ne physical evidence at the scene of the crine.

The state did not dispute these facts. I nstead, it argued
that it had not caused the delay. T 1812-18. It seened to
tacitly acknow edge prejudice (“... the State has the sane

probl em as the Defense does. There’s witnesses out there that
we would like to find but we didn’t, we can’'t.” T 1817).
The defense further argued that defense alibi wtnesses

(Chris Murdock, Bill Crow ey, and M ke Johnson) could no |onger

6 The witten nmotion calls him Jesus Megia, but in the
transcri pt the nane appears as Jose Meqgi a.
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be found despite repeated attenpts to do so. T 1818-109. The
state said that other w tnesses saw appellant at the fair. T
1819- 20. The defense replied that the two still-available
W t nesses (Tony Koval eski and Rosa H ghtower) would give certain

time periods that they saw appellant that evening, “but not the

entire tinme |ine. These additional wtnesses, Chris Mirdock
Bill Crowey, and Mke Johnson, we expect would fill in the
holes and give a conplete alibi for Paul Evans at the fair.” T

1820. The court ruled that the defense had “failed to denon-
strate actual prejudice by the delay” and denied the notion. T
1820- 21.

At the end of jury selection, appellant asked that the court

recogni ze his standing objection as “to all the previously filed

nmotions heard by this Court”; the state agreed, and the court
rul ed: “kay. You may have a standing objection.” T 3101-
3102.

The record also shows that: On cross-exam nation of Det.

Brum ey, the defense began to ask about calls that canme in
during the early norning hours. T 3344. Before the defense
finished the question, the state objected. At the bench,
def ense counsel said he wanted to bring out that calls were nade
to 911 about 2:30 or 3:00 a.m on March 24, that they were
excited utterances or spontaneous statenents as to what was
heard at the tine. T 3344-45. The state objected that the
defense had to lay a predicate, which it could not do because
“W don’t have the 911 tape.” T 3345. The defense replied

“It’s inpossible for me to establish that type of foundation,
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because through discovery | have no access to any 911 tapes.”;
def ense counsel said that there were reports of these 911 calls.
T 3345. The judge said that the defense needed to have the
operator to establish the predicate, adding: “You re not going
to be able to do that.” 1d. Def ense counsel replied: “But we
were thwarted in our attenpt to do that because we didn't get
any of that in our discovery, Judge.” T 3345-46. The call
reported that a wonan was crying between 2:30 and 3:00 AM down
by a canal near the trailer park where they searched for the
gun.” T 3346. The discussion concluded as follows (T 3346-47):

THE COURT: \Who are the w tnesses?

MR. HARLLEE: W attenpted to find Ms. Eachern for six
nmont hs. E-A-CHE- RN W can't |ocate her. She
apparently was the 911 dispatcher that evening. W’ve
made all attenpts to |ocate her and can’t find her.

M5.  ROBI NSON: What about the person that made the
call?

THE COURT: Who nmade the calls?
MR HARLLEE: W don’'t know t hat.
THE COURT: No, I’'Ill sustain the objection.

The delay between the crinme and the arrest and indictnent

viol ated the defendant’s constitutional rights.

In Scott v. State, 581 So. 2d 887, 891 (Fla. 1991), this
Court found that a seven-and-one-half year delay between the
crime and the indictnent violated due process. Scott set out

the follow ng procedure: The defense has the burden of proving

7 Brum ey had testified that, pursuant to |eads received
from Jose Megia and Jesus Cruz, officers had searched for a
weapon at a canal near the trailer park. T 3342-43.
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prej udi ce. Once actual prejudice is shown, the court nust
bal ance the denonstrable reasons for delay against the gravity
of the particular prejudice on a case-by-case basis. The
outconme turns on whether the delay violates the fundanental
conception of justice, decency and fair play enbodied in the
Bill of R ghts and Fourteenth Anmendnent.

At bar, the <court never reached the balancing step.
Instead, it ruled that the defense had not shown actual preju-
dice. T 1812-18. The court erred.

In Hallman v. State, 462 So. 2d 120, 122 (Fla. 2d DCA 1985),

the court found actual prejudice where a material wtness who
had investigated the case had died and the defendant’s nenory
had di med regarding the material facts.

Wth respect to mssing w tnesses, the defendant “nust offer
sone explanation as to how their testinony would have been both

favorable and material.” Marrero v. State, 428 So. 2d 304, 307

(Fla. 2d DCA 1983).

At bar, appellant showed actual prejudice.

The di sappearance of eyew tness Megia, who identified Connie
Pfeiffer as the nmurderer prejudiced the defense. The state did
not dispute that his disappearance was prejudicial. G ven the
profound discrepancies in the testinony of the state's
wi tnesses!® and the absence of any physical evidence against
appel lant, his testinony was very inportant.

The absence of w tness Lynch, who heard gunshots at 2:00 or

3:00 a.m, was also prejudicial. He would conpletely contradict

18 See appendix B to this brief.
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the theory that the nurder occurred at 8:00 p.m There was no
theory of the state’s evidence that could put appellant at the
trailer at 2:00 a.m Further, such testinobny was consistent
wi th Connie and/or Donna committing the nurder |ate at night.

Also prejudicial was the disappearance of wtnesses who
could show that appellant was at the fair continuously during
the clainmed tinme of the nurder. The absence of these w tnesses
lead directly to the follow ng inproper argunment by the state (T
4176; e.s.):

What do we know about the accepted facts in this case?
One accepted fact is on March 239 of 1991, Paul Evans
was at the fair at 6:30 P.M There’s been no testi-
nony, and it’s uncontroverted, that he was not seen
again until 9:30 P.M, both tinmes by Geg HII.

The state wused the unconstitutional delay to nmake an

unconstitutional comment on appellant’s failure to call the
m ssing W tnesses, so that the state’s case appeared
“uncontroverted”. Cf. Rodriquez v. State, 753 So. 2d 29, 38-39

(Fla. 2000) (state generally may not comment on failure to
present defense and refer to evidence as uncontroverted);

Freeman v. Lane, 962 F.2d 1252 (7th Cr. 1992) (argunent that

state's evidence was "unrebutted and uncontradicted" violated
5th anmendnent) .

The di sappearance of Connie’'s biker friend (Ross) also
prej udi ced appel | ant. The evidence showed that Connie’'s *“biker
friends were going to clean [Alan] out”. T 3477.

The state did not dispute that the passage of tine mde it
i npossible to exam ne evidence at the crine scene. Exam nation

of the marijuana cigarette found near the body and conparison
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with the marijuana in Connie’'s Fiero was especially inportant.
The court erred in ruling there was no prejudice at bar.
The “npbst inportant factor” in the balancing process is

actual prejudice. Shaw v. State, 645 So. 2d 68, 70 (Fla. 4th

DCA 1994).

There seens to be no case in which the state has cone up
with a justification that outweighed the degree of prejudice
shown at bar. The state presented no such justification. It
only argued that it did not have a case agai nst appellant unti
six years after the crine. It appears that it could have
obt ai ned Sarah’s cooperation earlier, but the police nerely left
the file inactive for many years before assigning it to a new
detective. T 3593-94. At bar, there was actual prejudice such
that the delay in bringing charges agai nst appellant anmounted to
a deni al of due process.

The delay was also prejudicial as to penalty. The state
hi ghlighted the delay as a fact for the jury to consider in
i nposing a death sentence. T 4429. Appellant could not show he
was only an abettor, so that his sentence was disparate in
conparison with the treatnent of the others involved in the

crime.



2. WHETHER THE COURT ERRED IN |ITS RULING ABQUT
CANNABANO DS | N THE BLOOD OF ALAN PFEI FFER.

The nedical examner testified for the state about the
autopsy and his findings. On cross, the defense brought out
that he ordered blood tests as part of the autopsy process. T
3250. When the defense brought out that the tests showed
cannabanoids in Alan Pfeiffer’'s blood, the state objected on the
ground that the nedical examner “did not do the actual test” so
that the defense could not lay a proper foundation for the
results of the tests. T 3251. The court sustained the state’'s
objection and granted its notion to strike. T 3251-52. The
court erred.

A doctor need not perform blood tests in order to testify

about their results. See Capehart v. State, 583 So. 2d 1009

1012 (Fla. 1991). The state did not claim that the test was
untrustworthy or that a nmedical exam ner would not rely on such

a test. Cf. Hitchcock v. State, 755 So. 2d 638 (Fla. 2000)

The court erred in ruling that the expert had perform the bl ood
test in order to testify about its results. In fact, it seens
to be rare for doctors to actually perform blood tests
t hensel ves any nore.

There was prejudice at bar. Alan Pfeiffer worked all day
in Fort Pierce on March 23. He left around 7:30 p.m because
“his wife and her biker friends were going to clean him out.”
T 3477. The state argued that he rushed hone, and was shot dead
i mredi ately upon arriving home in Vero Beach around 8:00. T

4168. The state’'s theory did not allow for cannabanoids to be



in his blood.

| f, however, as appellant contended, T 4134, the nurder was
| ate at night, when Connie or Donna was snoking marijuana in the
trailer, as is consistent with the physical evidence, the
presence of cannabanoids in Al an’s bl ood is understandabl e.

The state and federal constitution guarantee a defendant’s

right to cross-examne and to present evidence. Coco v. State,

62 So. 2d 892 (Fla. 1953), Davis v. Alaska, 415 U S. 308 (1974),

Webb v. Texas, 409 U.S. 95 (1972). Coco states at page 895:

When the direct exam nation opens a general subject,
the cross-examnation may go into any phase, and may
not be restricted to nmere parts ... or to the specific
facts devel oped by t he di rect exam nat i on.
Cross-exam nation should always be allowed relative to
the details of an event or transaction a portion only
of which has been testified to on direct exam nation

As has been stated, cross-exam nation is not confined
to the identical details testified to in chief, but
extends to its entire subject matter, and to al

matters that my nodify, suppl enment , cont radi ct,
rebut, or make clearer the facts testified to in
chief....

Accord Ceralds v. State, 674 So. 2d 96, 99 (Fla. 1996).

Exclusion of the evidence was not harmess beyond a
reasonabl e doubt. This Court should reverse for a new trial

The exclusion was also harnful as to penalty: the relative
roles of Connie and appellant are an inportant penalty issue.
The presence of cannabanoids in Alan’s blood was relevant to

Conni e’ s degree of culpability.



3. WHETHER REVERSI BLE ERROR OCCURRED VWHEN THE COURT
LI M TED CRCSS- EXAM NATI ON OF DET. BRUMLEY.

Det. Brum ey testified on direct exam nation that officers
made a nei ghborhood canvas and followed up on resulting |eads.
T 3316. The state then noved on hearsay grounds to bar the
defense from eliciting on cross that there were persons who
heard a gunshot at 10:30. T 3327-29. Appellant argued that the
state had opened the door with the testinony that the officers
followed up on the |eads received during canvassing. Id. The
judge erred by sustaining the state’s objection. T 3329.

A defendant has the constitutional right to cross-exan ne

and present evidence. Coco v. State, 62 So. 2d 892 (Fla. 1953),

Davis v. Alaska, 415 U S. 308 (1974), Wbb v. Texas, 409 U S. 95

(1972). Coco states at page 895:

When the direct exam nation opens a general subject,
the cross-exam nation may go into any phase, and nmay
not be restricted to nmere parts ... or to the specific
facts devel oped by t he di rect exam nat i on.
Cross-exam nation should always be allowed relative to
the details of an event or transaction a portion only
of which has been testified to on direct exam nation

As has been stated, cross-exam nation is not confined
to the identical details testified to in chief, but
extends to its entire subject matter, and to al

matters that my nodify, suppl enment , cont radi ct,
rebut, or make clearer the facts testified to in
chief....

Accord Ceralds v. State, 674 So. 2d 96, 99 (Fla. 1996).

When, as at bar, direct exam nation conmuni cates hearsay to
the jury, cross-exam nation about the hearsay is proper. See

Wlliams v. State, 689 So. 2d 393 (Fla. 3¢ DCA 1997) (after

officer testified on direct that child said car was gold, no

error to allow cross about rest of child s statenent). cr.
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Sweet v. State, 693 So. 2d 644 (Fla. 4t DCA 1997) (officer
testified on direct that defendant admitted conmmtting robbery;
error to refuse to allow cross regarding rest of statenent;

Johnson v. State, 653 So. 2d 1074 (Fla. 3¢ DCA 1995) (sane).

The testinmony on direct about receiving and follow ng |eads

communi cated hearsay to the jury. See, e.qg., Postell v. State,

398 So. 2d 851, 854 (Fla. 3d DCA), pet. for review denied, 411

So. 2d 384 (Fla. 1981).
A judge has discretion in making rulings at trial, he my
not depart from the law and nmake rulings contrary to the

Evi dence Code. See Taylor v. State, 601 So. 2d 1304, 1305

(Fla. 4th DCA 1992) (“As to abuse of discretion, we cannot
agree, since the trial court's discretion here was narrowy
[imted by the rules of evidence.”).

At bar, constitutional error occurred. The error was not
harm ess beyond a reasonabl e doubt. In final argunment, having
safely excluded the evidence refuting its theory of the case,
the state repeatedly argued that “we know’ the facts of the case
were consistent with the state’s theory and that Connie had an
air-tight alibi for the time of the crine. The error was al so
prejudicial as to penalty, as the evidence was contrary to the
state’s maintaining that it was appellant, not Connie or Donna

who shot Al an Pfeiffer.



4. WHETHER THE COURT ERRED I N CLOSI NG | NDI VI DUAL VA R
DI RE TO THE PUBLI C AND APPELLANT' S FAM LY.

At the start of jury selection, the court said it would
conduct general voir dire in the courtroom and individual voir
dire in a hearing room adding: “And what we’'ll do is escort
each juror around to the hearing room and we’ve set it up where
we have the State Attorneys on one side, we have the Public

Defenders and your client at the end of the table. And at the

mai n bench we’ll have a clerk and we’ll have nyself up there and
the court reporter will be right around between the juror and
the parties. ... .” T 2159. The defense objected (T 2161-62):

MR. HARLLEE: My client’s parents wish to observe the
pr oceedi ngs. Is there any way they can do that wth
us in the hearing roonf

THE COURT: Probably not. | made room in the
courtroom for everybody, but not in the individual
guestioning sessions. W’'ll have to do that in the

courtroom and then we have to nove all the jurors
outside, and I don't really think that that’s going to
wor k out. So | don’t know how we could accommodate
that other than do the individual questioning inside
t he courtroom

MR HARLLEE: Is there an intercom system from the
hearing room into any other room I|ike the press room
or anywhere el se?

THE COURT: Not that |’ m aware.

THE CLERK: There is - if | record in there, the audio
conmes in here [the courtroom. | can’t shut this room
off fromthe hearing room

MR. HARLLEE: Are the people sitting out here going to
be able to hear what we’'re doing in there?

THE CLERK: Yes.

THE COURT: Only if it’s being recorded.
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THE CLERK If 1" m recording. | looked it up because
| thought maybe | could -

THE COURT: No, she’s not going to be video recording.
We're only going to have the court reporter.

Do you have a recorder that you re going to use?
THE CLERK: | have one, yes, a snmall one.

THE COURT: Hand recorder?

THE CLERK: Hand recorder

THE COURT: Al right. We'll wuse that, and then we
have t he court reporter for t he i ndi vi dua
questi oni ng. °

After general voir dire in the courtroom the court said it
woul d conduct individual questioning in the hearing room while
the rest of the panel remained in the courtroom T 2219-20. 33
people were to be questioned individually. T 2210. The court
spent the rest of the day conducting individual voir dire in the
hearing room T 2224-2354.2° The next day, it held individua
voir dire in the hearing roomuntil 10:30 a.m, at which tine,
for sonme reason, it began conducting it in the courtroom T
2414.

The next day, the court again conducted individual voir dire
in the hearing room during the norning and afternoon. T 2725-

2921.

19 At the first trial, the court conducted individual voir
dire in the courtroom T 514-409. At the second trial, the
court conducted it in the hearing room barring appellant’s
famly from attendance. T 2095.

20 pPart way through, the court allowed a reporter into the
room T 2307-2308. The next day, wth the reporter apparently
gone, the court allowed a student into the room T 2362.
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Article 1, section 16 of our constitution, and the sixth
amendnent of the federal constitution guarantee the right to a
public trial, as does Florida Crimnal Rule 3.251. Article 1,
section 4, and the first amendnent also protect this right. See

G obe Newspaper Co. v. Superior Court, 457 U'S. 596 (1982)

(sixth and first anmendment); cf. Bundy v. State, 455 So. 2d 330

(Fla. 1984) (Florida comon law right to attend crimnal
proceedi ngs) . These rights extend to jury selection.

Press-Enterprise Co. v. Superior Court of Cal., 464 U S. 501

(1984), Wllians v. State, 736 So. 2d 699 (Fla. 4th DCA 1999),

People v. Taylor, 612 N.E 2d 543 (Ill. App. 1993). Exclusion of

the defendant’s famly from jury selection is unconstitutional.

WIllianms, People v. Taylor.

Even when partial closure has been upheld, a defendant at

| east may have friends and relatives present. See In Re diver,

333 U.S. 257, 271 (1948); Douglas v. Wainwight, 739 F.2d 531,

532 (11th Cir.), vac. and rem, 468 U S. 1206, vac. and rem on

ot her grounds, 468 U. S. 1212 (1984), panel opinion reinstated,

739 F.2d 531, cert. denied, 469 U S. 1208 (1985) (nenbers of

defendant’s famly, victims famly, and press allowed in);

Aaron v. Capps, 507 F.2d 685 (5th GCr. 1975)(defendant’s

rel atives, defendant’s clergynen, press); US. v. Kobli, 172

F.2d 919 (3d GCir. 1949)(press and persons designated by
defendant); Tanksley v. U.S., 145 F. 2d 58 (9th G r. 1944)(press

and defendant’s relatives; case reversed as exclusion of all
ot hers was over broad).

There is a violation even if only part of the trial is
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cl osed. See d obe Newspaper Co. (closure only for one person’s

testinony), Renkel v. State, 807 P.2d 1087 (Al aska App. 1991)

(sane).

There nust be “an overriding interest based on findings that
closure is essential to preserve higher values and is narrowy
tailored to serve that interest. The interest is to be
articulated along with findings specific enough that a review ng
court can determine whether the closure order was properly

entered.” Press- Enterprise Co., 464 U S. at 510; Waller .

Ceorgia, 467 U S. 39, 45 (1984). This standard applies to both
total and partial closures. WIlIlians, 736 So. 2d at 702 (citing
Waller and Pritchett v. State, 566 So. 2d 6 (Fla. 2" DCA 1990));

Renkel . Sone federal <courts, however, have used a |esser
standard of only a “substantial reason” for a partial closure

See Bell v. Jarvis, 198 F.3d 432, 438-39, 442 (4th Cir. 2000)

(applying Waller when only famly and friends of prosecuting
witness allowed in courtroom during her testinony; rejecting
“substantial reason” standard applied in sone other circuits).

The Cruel Unusual Punishnment C auses of the state and
federal constitutions apply a higher standard of due process in
capital cases.

At bar, there was no overriding or even substantial reason
for the closure. In fact, after many hours, the court w thout
expl anation noved back into the courtroom The next day,
however, for no apparent reason (nuch less for an overriding or
substantial one), it returned to the small closed room

The reason for closure at bar is even weaker than the one



in WIllians. The courtroom wth anple room for spectators,
coul d have been used (and at tines was used) for individual voir

dire. | ndi vidual voir dire was to prevent other jurors from

hearing what went on. The court gave no reason for why
appel lant’s parents?® and the general public should not be
present .

Denial of a public trial is a “structural” error, which

cannot be harmnl ess. Neder v. United States, 119 S.C. 1827,

1833 (1999), WIllians.?® This Court should order a new trial.

21t is inportant to note that even when the courtroomis
closed for the testinmony of mnors in cases involving sex
of fenses, the defendant’s famly is allowed to remain in the
courtroom 8§ 918.16, Fla. Stat.

22 Courts in other states have followed WIIlians. See
Carter v. State, 738 A 2d 871, 880 (M. 1999) (closure of
courtroom during testinmony of child was “structural defect”);
PMM v. State, 1999 W 1267793 (Ala.Crim App. Dec. 30, 1999)
(sane).
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5. WHETHER THE COURT ERRED | N DENYI NG THE DEFENSE
MOTI ON FOR STATEMENT OF PARTI CULARS AND LETTING THE
STATE ARGUE | TS ALTERNATI VE PRI NCl PAL THEORY

The state told jurors that half of themcould find appell ant
guilty as the person who shot Alan Pfeiffer, and half of them
could convict him on a theory that he was not present at the
time of the nurder, but was guilty as an abettor. T 4172-74
4207- 11, 4228-30.

The state could make this argunment because the court denied
the defense notion for a statenment of particulars asking the
court to require that the state choose its theory of
prosecution, R 398-99, T 2137-38, 2147-56, and overruled the
nmotion at close of the evidence to bar argument of the
alternative theories. T 4089-92.

Under Rule 3.140(n), the court, on notion “shall order” the
state to furnish a statenent of particulars if the indictnent
fails to provide sufficient information to enable preparation of
the defense. It provides further: “Reasonabl e doubts
concerning the construction of this rule shall be resolved in
favor of the defendant.” Under Rule 3.140(d)(1), the charging
docunent nust allege the essential facts constituting the
of fense charged, and recite the statute the defendant is alleged
to have vi ol at ed.

The state’s wuse, in a capital case, of tw nutually
excl usive factual theories so that the jury nmay be divided as to
the elenents of the crinme violates the Due Process, Jury, and
Cruel Unusual Punishnment Causes of the state and federa

constitutions.



In Schad v. Arizona, 501 U S. 624 (1991), the Court found

no constitutional violation where the jury instructions did not
require unanimty on one of the alternative theories of
preneditated and felony nurder. The plurality wote that there
is “a long-established rule of the <crimnal Ilaw that an
indictment need not specify which overt act, anong several
nanmed, was the neans by which a crinme was commtted.” 1d. 631
But at sonme point “differences between neans becone so inportant
that they may not reasonably be viewed as alternatives to a
common end, but mnust be treated as differentiating what the
Constitution requires to be treated as separate offenses.” |d.
at 633.

Justice Scalia, concurring with the fifth vote,?® stressed
the inportance of historical practice. He began his opinion by

tracing the law of rmurder fromthe early 16'" century up to the

present . I d. 648-49 (Scalia, J., concurring). He conti nued
(id. 649-50):
As the plurality observes, it has |long been the

general rule that when a single crine can be commtted
in various ways, jurors need not agree upon the node
of comm ssi on. [Ct.] That rule is not only
constitutional, it is probably indispensable in a
system that requires a wunaninobus jury verdict to
convi ct . When a woman's charred body has been found
in a burned house, and there is anple evidence that
t he defendant set out to kill her, it would be absurd
to set him free because six jurors believe he
strangled her to death (and caused the fire

23 Hence, his opinion is especially inmportant. See Ronano
v. Cklahoma, 512 U. S 1, 9 (1994) (“As Justice O Connor supplied
the fifth vote in Caldwell, and concurred on grounds narrower

than those put forth by the plurality, her position is
controlling.”) (citing authorities).
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accidentally in his hasty escape), while six others
believe he left her unconscious and set the fire to
kill her. While that seens perfectly obvious, it is
also true, as the plurality points out, see ante, at
2497-2498, that one can conceive of novel "unbrella"
crines (a felony consisting of either robbery or
failure to file a tax return) where permtting a
6-to0-6 verdict would seemcontrary to due process.

He wote that examnation of historical practice is the
basis of due process anal ysis: “I't is precisely the historica
practices that define what is ‘due.’ ‘Fundanent al fairness’

analysis nay appropriately be applied to departures from

traditional American conceptions of due process ... .” |d. 650
(emphasis in original).

In R chardson v. United States, 526 U S. 813 (1999), the

Court cast sone |light on Schad. Ri chardson was convicted of

engaging in a continuing crimnal enterprise. One el enent of

the crinme was that the defendant commtted a “continuing series

of violations”. The Suprene Court held that the jury had to
unani nously agree as to which specific “violations” nmade up the
“continuing series”. It wote regarding Schad (id. 817-18):

Federal crines are made up of factual elenents, which
are ordinarily listed in the statute that defines the
crime. A (hypothetical) robbery statute, for exanple,
that makes it a crine (1) to take (2) from a person
(3) through force or the threat of force (4) property
(5) belonging to a bank would have defined the crinme
of robbery in terms of the five elenents |just
ment i oned. Cf. 18 U S.C § 2113(a). Calling a
particular kind of fact an "elenent" carries certain
| egal consequences. Al nendarez-Torres V. United
States, 523 U. S. 224, 239, 118 S.C. 1219, 140 L.Ed.2d
350 (1998). The consequence that matters for this case
is that a jury in a federal crimnal case cannot
convi ct unl ess it unani nously  finds t hat t he
Gover nnent has proved each elenent. Johnson .
Loui siana, 406 U.S. 356, 369-371, 92 S.C. 1620, 32
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L. Ed. 2d 152 (1972) (Powell, J., concurring); Andres v.
United States, 333 U S. 740, 748, 68 S.Ct. 880, 92
L. Ed. 1055 (1948); Fed. Rule Cim Proc. 31(a).

The question before us arises because a federal jury
need not always decide unaninously which of several
possible sets of wunderlying brute facts nake up a
particular element, say, which of several possible
means the defendant used to commit an elenent of the
crime. Schad v. Arizona, 501 U S. 624, 631-632, 111
S.Ct. 2491, 115 L.Ed.2d 555 (1991) (plurality
opinion); Andersen v. United States, 170 U S. 481,
499-501, 18 S. C. 689, 42 L.Ed. 1116 (1898). Where,
for exanple, an elenent of robbery is force or the
threat of force, some jurors mght conclude that the
defendant used a knife to create the threat; others
m ght conclude he used a gun. But that disagreenent--a
di sagreenent about neans--would not matter as |ong as
al | 12 jurors unani nously  concluded that t he
Governnment had proved the necessary related elenent,
nanely that the defendant had threatened force. See
McKoy v. North Carolina, 494 U S. 433, 449, 110 S.C
1227, 108 L. Ed. 2d 369 (1990) (Bl ackmun, J.,
concurring).

In this case, we nust decide whether the statute's
phrase "series of violations" refers to one elenent,
namely a "series," in respect to which the
"violations" constitute the underlying brute facts or
means, or whether those words create several elenents,

nanely the several "violations," in respect to each of
which the jury nust agree unaninously and separately.
Qur decision will make a difference where, as here,

the Government introduces evidence that the defendant
has commtted nore underlying drug crinmes than legally
necessary to nmake up a "series." (W assune, but do
not decide, that the necessary nunber is three, the
nunmber used in this case.) If the statute creates a
single elenment, a "series," in respect to which
i ndi vidual violations are but the neans, then the jury
need only agree that the defendant conmtted at | east
three of all the underlying crinmes the Governnent has
tried to prove. The jury need not agree about which
three. On the other hand, if the statute nakes each
"violation" a separate elenent, then the jury nust
agree unaninously about which three «crinmes the
def endant conmm tt ed.



After rejecting various governnent argunent s, the Court
concluded that the jury had to unaninously agree as to which
specific violations nade up the continuing series. 1d. 824.

Under Schad, one nmust look to the common |aw governing
principals and accessories. Profs. LaFave and Scott wite:

The common |aw classifications of parties to a felony
consi sted of four categories: (1) principal in the
first degree; (2) principal in the second degree; (3)
accessory before the fact; and (4) accessory after the
fact.

LaFave, Wayne R and Scott, Austin W, Jr., Substantive Crim nal

Law (1986), 8 6.6. At common law, a principal in the first

degree was the actual “crimnal actor”. |d. 86.6(a).
A principal in the second degree was “present at the
comm ssion” of the crine and abetted its conm ssion. I d.

86.6(b). See also Savage and Janes v. State, 18 Fla. 909.

An accessory before the fact was one who abetted its
comm ssion, but was not present when the crine occurred.
LaFave, 86.6(c).

“Under the comon law rules of pleading, it was not
necessary for the defendant to be charged specifically as a
principal in the first degree or as a principal in the second
degree; a general allegation that the defendant was a principa

woul d suffice.” LaFave, 86.6(d)(2). See also Neunmann v. State

116 Fla. 198, 156 So. 2d 237 (1934). Thus, this Court wote in
Pope v. State, 84 Fla. 428, 94 So. 865, 871 (1923) (e.s.):

VWiile a principal in a murder trial nust either have
actually commtted the felonious act or else have been
present aiding and abetting his partner in the crine,
the presence of the aider and abetter need not have
been actual, but it 1s sufficient if he was
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constructively present, provided the aider, pursuant
to a previous understanding, is sufficiently near and
So situated as to abet or encourage, or to render
assistance to, the actual perpetrator in conmmtting
the felonious act or I n escapi ng after its
conmi ssi on. 2

“If a defendant were charged as a principal, he could not
be convicted upon proof that he was an accessory. Likew se, one
charged only as an accessory could not be convicted if the

evi dence established that he was instead a principal.” LaFave,

86.6(d)(2) (footnotes omtted). See also Chanbers v. State, 22
S.E. 2d 487, 489 (Ga. 1942), Thornton v. Comm, 65 Va. 657 (1874)

(“At comon |aw an accessory could not be convicted on an
i ndi ctment against himas a principal felon ... .7).

Additionally, the <comopn |aw had separate procedura
requi renents for the prosecution of principals and accessories.
See 21 Am Jur. 2d §§ 175-78; LaFave, § 6.6(d).

Al t hough these common |aw distinctions have |argely been
abol i shed by statute, LaFave, 86.6(e), they are the key to due
process anal ysi s under Schad.

In common law terns, the state’s main theory at bar was that
appellant was quilty as a principal in the first degree. It
al so presented a theory that he was a commobn |aw accessory -
that he participated in the planning and enjoyed the benefits of
the crinme but was far away at its conm ssion. T 4172-7, 4207-
11, 4228-30.

Common law did not permt the mngling of principal and

accessory theories. To be a principal and to be an accessory

24 Thus, principals included get-away drivers and | ookouts.
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were distinct crimes wth different requirenents of pleading,
procedure and proof. Thus, unlike the conbined felony nurder
and preneditation theories in Schad, the conbination of theories
at bar violates the due process and unanimty requirenments of
the state and federal constitutions.

Significantly, under either of the state’'s legal theories
in Schad, it was Schad who actually commtted the rmurder w thout
any co-defendant. The facts, as discussed by the Suprenme Court

at 501 U. S. at 627-28, and by the state court in Schad v. State,

788 P.2d 1162, 1164 (Az. 1989), show that Schad was al one when
he commtted the nurder. The legal question turned only on his
state of m nd.

Under Richardson, a court nust decide if the state’'s two

theories referred to a single elenment of nurder or whether the
state had to prove different elenents to establish each crine.

For instance, in a case in which the state presents theories
that the defendant is guilty of preneditated or felony nurder
the two nethods of proof go to the single elenent of nens rea.

See State v. Ennund, 476 So. 2d 165, 168 (Fla. 1985) (Shaw, J.

concurring specially) (citing cases and other authorities);
Schad.

To prove its accessory theory at bar, however, the state had
to show nore than just a nental elenent commensurate wth
prenmedi tation: it had to show that soneone else conmtted the
murder, that appellant had a conscious intent that the nurder
occur, and did or said sonething which was intended to, and did,

abet its comm ssion. Further, the defense of alibi applied to



one theory but not to the other.

A violation of due process occurred at bar when the state
argued to the jury that it could divide 6-6 on the two theories
of guilt.

This Court |ong ago held: “The purpose of the jury trial
in a crimnal case is to arrive at the judgnent of the jury

expressed by a unaninobus vote upon the issue of fact at which

the parties by their pleadings have arrived.” Roberts v. State

90 Fla. 779, 107 So. 242, 245 (1925). At bar, there was a
violation of the Jury C ause under Roberts and Schad. The jury
unanimty requirement of the federal constitution should apply

to state capital cases. At a mninum at least 9 jurors would

have had to agree to the facts constituting the offense. See
Johnson  v. Loui siana, 406 U S. 356 (1972). The state
constitution’s jury unanimty requirenment was violated. The

Cruel Unusual Punishnment Causes of the state and federal
constitutions require heightened standards of accuracy and due

process. See Beck v. Al abama, 447 U. S. 625 (1980). The state’s

argunent at bar renders the conviction and resulting death
sentence unreliable and unconstitutional. This Court should

order a new trial.



6. WHETHER REVERSI BLE ERROR OCCURRED IN THE STATE' S
QU LT- PHASE FI NAL ARGUMENT.

Thr oughout her argunent, the prosecutor gave the jury her
personal opinion of the facts, repeatedly said that “we know
certain facts, referred to facts not in evidence, argued that
the state need not prove preneditation, and told the jury to
convict appellant if it believed anything that Sarah Thomas and
Donna Waddell had to say. Although the court corrected sone of
t hese inproper argunents, and defense counsel did not object to
ot hers, 2> they deprived appellant of a fair trial

The state began with an imaginative reconstruction of Al an
Pfeiffer’s final acts. It presented this reconstruction not as
specul ation and inference, but as a statenent of historical
fact. According to the state, Alan “didn’t stop to buy lotto
tickets”, “didn’'t stop to see a friend,” but “went directly
home” after l|eaving his office. T 4168.26 \Waen he arrived he
“picked up his nmail at the mail box and wal ked to the front door,
the north door, the door they always used, and | ocked the door
and he funbled for the light switch dropping a package of
cigarettes.” T 4168-69. 2%

25 “In this vein, we recognize that it is inpractical for
an attorney to interject constant objections to repeated
i nproprieties by opposing counsel. See Wlson v. State, 294 So.
2d 327, 329 (Fla. 1974).” Pacifico v. State, 642 So. 2d 1178,
1184 (Fla. 1st DCA 1994).

26 | n fact, there was no such evi dence.

27 No one testified to seeing Alan gather the nuail. The
state’s evidence was that Connie had been in and out all
afternoon - she could have brought in the nail. There was no

evi dence that “they always used” the north door. The record did
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It said that, on arriving home at 8:00, T 4168, Al an
“managed to turn on the north porch light”, and then was shot as
he “leaned over to |look at the [stereo] button to turn it off”.
T 4169. 28

The foregoing prefaced repeated assertions that “we know
various facts of the case (T 4170; e.s.):

But we do know this. On the night of march 23r¢, 1991,

these four i ndi vi dual s, Paul , Paul Evans, t he
Def endant, Sarah Thomas, Donna Waddell, and Connie
Pfeiffer were together at the fair. W know there
were only four people involved in this killing.

After discussing the jury instructions, it continued:

You should wuse your commbn sense in every day
situations. You should use your commobn sense here in
determining the credibility and the facts, because you
are the fact finders in this case. You are here to
det ernmi ne what happened on March 2374, 1991. There’'s
no question that they all four were involved.

What do we know about the accepted facts in this case?
One _accepted fact is on March 239 of 1991, Paul Evans
was at the fair at 6:30 P.M There’s been no
testinmony, and it’s uncontroverted, that he was not
seen again until 9:30 P.M, both times by Geg HIll.

T 4176 (e.s.).?® Again, the state my not term its case

not show that he funbled for the Iight switch

28 The evi dence does not show that Al an turned on the north
porch light at 8:00. According to Charles Cannon, the |ight was
not on later that night, T 3506, 3511 (trailer was dark when
Cannon returned that night by the north entrance), al t hough it
was on when the police arrived that norning. T 3169. Hence, it
was not turned on until well after 8:00.

29 Det. Brumey testified for the state on direct
exam nation that the officers nade a neighborhood canvas and
followed wup on resulting |eads. T 3316. During cross-

exam nation, the state noved to prohibit the defense from
eliciting that there were individuals who heard a gunshot at
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uncontrovert ed, Rodri quez, Fr eeman, especially after
successful |y excludi ng evidence controverting it. Cf. dark.
After discussing Connie’'s notive, the prosecutor said:

W also know that the gun used to kill Alan Pfeiffer
was taken from the Waddell residence on March 239,
1991, between — unlike what M. Harllee represented to
you, between 2:30 and 5:00 P.M, which is what Donald
Waddel | testified to.

T 4178 (e.s.).3%0 See also transcript pages 4181 and 4215.

After relating other facts that “we know', the prosecutor

said Connie needed “an iron-clad alibi”,3 and “couldn’t kill her
husband herself. She would have to hire soneone to do it.” T
4179.

After discussing Sarah Thomas and Donna Waddell, and

di screpanci es between their stories, she said (T 4195 (e.s.)):

10: 30. T 3327-29. Appel l ant argued that the state had opened
the door with the testinony that the officers followed up on the
| eads received during canvassing. [|d. The judge sustained the
state’s objection. T 3329. It is inproper to exclude evidence
and then use the absence of such evidence in argunent to the
jury. See Clark v. State, 756 So. 2d 244 (Fla. 5'" DCA 2000)
(mani fest necessity for mstrial where defense counsel excluded
evi dence and then argued absence of sane evidence to jury). The
evidence was only “uncontroverted” because the passage of tine
and the state’'s obj ection prevented the defense from
controverting it.

30 Defense counsel had noted that, at one point in his
testinony, M. Waddell had said that he did not notice that the
coin jar was mssing at 2:30 p.m, but did notice it mssing
when returning hone around 5:00 p.m T 4146-47. M. Waddel |
never testified that he actually knew when the gun was stolen,
and the defense never contended that he did so testify.

31 Connie had “an iron-clad alibi” only because the jury
was unaware of the reports of gunshots after 10:00 p.m, when
her whereabouts were unknown. Thus, the state actually knew
that she did not have an iron-clad alibi.
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stori

have

Now are these contrived stories? Because if they're
contrived or fabricated, | would expect them to be
mat ching perfectly. It’s the fact that they don't
mat ch whi ch makes them nore reliable. You' re tal king
about two different people viewing events from six-
and-a-half years ago, one of them being an al coholic.

On the next page, she reiterated her own faith in their
es (T 4196 (e.s.)):

You are here to decide the credibility of the
W t nesses. They all agree as to the basic facts, the
di sposal of the gun, the gun that was used, the plan.
But the details? Again, if they fabricated their
story, they should have matched. And if they had cone
in here after six and a half years, two individuals,
one of them being an alcoholic, and told you the exact
sane story, then you should be worri ed. Then 1 _woul d
say there’s a chance they fabricated the story.

Shortly thereafter, she said (T 4202; e.s.):

First of all, we know that Connie calls Alan at Curtis
Mathis in Fort Pierce at 7:10 - sonewhere between the
time of 7:10 and 7:30. The basic nessage is ‘Cone
home. |’mcleaning you out. Cone hone.’” But we know
t hat phone call was not placed fromthe trailer. That
phone call wll to have been placed from the fair
after Connie saw Sarah Thomas, Donna Waddell, and Pau

Evans | eave. It was a lure to get Alan to cone hone
at 8:00 o’ cl ock.

The state argued against appellant’s theory that Connie may
been the nurderer, and said at transcript page 4205:

And again, if she did it by herself, she would have
had to have done it after 9:30, and there is no one
who hears shots after 9:30. Even C. J. Cannon, 9:30
9:45, he didn't hear shots after that tinme period. *

The prosecutor also began to give her personal opinion about

the cigarettes at the scene: “... And | seriously doubt [Al an]

t hat

3327-

32 To repeat, the state had successfully excluded testinony
persons at the trailer park heard shots after 9:30. T
29.
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was snoking a cigarette, a regular cigarette and snoking -". T
4206. The defense objected to her statenment of personal
opi nion, and the court sustained the objection. |d.

The state argued that, by supplying an alibi, appellant was
guilty as a principal. T 4207. Appellant objected, and, after
argunent at the bench, the court advised the jury “that sinply
providing an alibi does not nake a person a principal to the
crime.” T 4210. The state then continued with its alternative
theory that appellant was guilty as a principal.

The state argued that Alan was shot in the back and fell
and that the shooter then cane out from the corner. T 4219
The court overruled an objection that this was not in evidence,
T 4219-20, and the state continued: “The shooter cones out from
this corner (indicating), bunping into this table, which is
right here (indicating), causing all the itens — there' s the
beanbag — causing all these itens to slide, junps out and shoots
Alan on the ground from over here (indicating), which is the
trajectory that Dr. Bell talked about, this angle.” T 4219-20. %

The prosecutor turned to the lack of physical evidence
linking appellant to the crinme and again began to state her
personal opinion that the lack of physical evidence showed
appel lant’ s involvenent in the crime (T 4225-26):

Now, what about the fact that we have no physical
evi dence? VWhat | think is nore uncanny about this
entire event is —

8 |n fact, there was no evidence that the shooter junped
out of a corner and bunped into a table. Hence, the defense was
correct in objecting that these facts were not in evidence.
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MR. HARLLEE: bj ect to personal opinion, Your Honor
THE COURT: Sustained as to personal opinion.

M5. ROBINSON: Wiat is uncanny about this entire event
is the fact that 60 fingerprints were lifted out of
this trailer; and the Defendant, specifically, in his
statenent, tal ks about touching the cabinets back here
(indicating), touching the tapes, touching the phones,
wal ki ng through the back bedroom telling us where
clothes were, different itens, touching the phones,
touching the light bulb, touching different itens
t hroughout the house, and not one fingerprint of Paul
Evans is found in that trailer.

The state returned to statenents of personal know edge when
arguing that appellant was gquilty as a principal (T 4228-29;
e.s.):

W also know that he was — we also know that he was
involved with the gun being stolen sonetine between
2:30 and 5:00 o' clock with Donna Waddell; that’'s from
his own nouth. So he knew what was going to happen,
intended to participate actively, or by sharing an
expected benefit and actually did sonething by which
he intended to help. Knew what was going to happen:
He had to have heard the discussions anong the four of
them We know that all four of them are involved. He
knew that Connie Pfeiffer wanted Alan Pfeiffer kill ed.
He knew that the alibi was going to be the fair that
ni ght .

W also know that he admtted unscrewing the |ight
bul b, 3* which played a role in Alan Pfeiffer’'s death
He also did sonething to help by providing an alibi

Means to aid, plan, or assist.

W also know that the Defendant nade sone statenents
to Sarah Thonas and then |ater to Donna Waddel |l about
ot her people commtting the crine. But we know that

3 In his taped statenment, appellant said only that “that
night I changed a light bulb for themright there where that fan
is, paddle fan.” T 4047
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the gun that was stolen from the Waddell residence is
the gun that killed Alan Pfeiffer.

The state then concluded its argunment (T 4229-30) (e.s.):
VWhat |I'm telling you, ladies and gentlenen, is there
are two ways the State can prove he's either the
shooter or he was actively participating as a

principal, by knowng what was going to happen,
participating actively, or by sharing an expected
benefit, and actually doing sonething to help. He

doesn’t have to be present, but we’'re saying that he
was present.

Six of you nmay agree that he is the actual shooter.
Six of you nay agree he’'s a principal. Under either
theory, he is guilty of first degree nurder.

Now, if you don’t believe anything that the State has
presented to you, let himqgo. Let himwal k out, never
to be tried again in a court of |aw But if you
believe anything that Sarah Thomas and Donna Waddel |
have to say because of the <corroboration - the
testinony from Geg HIl, Leo Cordary, Susan Schultz,
Donal d Waddell, Ken M schler — then find the Defendant
guilty of first degree nurder.

Thank you.
“An attorney's expression of his personal opinion as to the
credibility of a witness, or of his personal know edge of facts,

is fundanmentally inproper.” Airport Rent-A-Car, Inc. v. lLews,

701 So. 2d 893 (Fla. 4th DCA 1997); Mihammad v. Toys "R' Us

Inc., 668 So. 2d 254, 258 (Fla. 1st DCA 1996); Moore v. Taylor

Concrete & Supply Co., Inc., 553 So. 2d 787, 792 (Fla. 1st DCA

1989); Silva v. N ghtingale, 619 So. 2d 4, 5 (Fla. 5th DCA

1993); Kaas v. Atlas Chemcal Co., 623 So. 2d 525, 526 (Fla. 3d

DCA 1993). An attorney may not present her personal views about

the evidence or the w tnesses. See, e.q., Gore v. State, 719

So. 2d 1197, 1201 (Fla. 1998) (“Clearly, it was inproper for the

prosecutor to express his personal belief about Gore's guilt.”).

- 60 -



At bar, use of the first-person plural (“we know he did it”)

was especially inproper: it allied the prosecutor with the

jurors. . Hll v. State, 477 So. 2d 553, 556 (Fla. 1985)
(prosecutor acted inproperly by asking jury to consider him a
"thirteenth juror” when it retired to deliberate; error harnless
only because <case did not I nvol ve  “substanti al factual
di sputes”).

This assunes that the state was using the inclusive *“we”
(meaning “you and 17).

Al ternatively, “we” may have been exclusive (“l and soneone
other than you”), in which case the state’'s argunent was to the
effect that the prosecutor and her colleagues in | aw enforcenent
believed in the defendant’s guilt. This alternative does not
hel p the state: it is inproper to suggest that |aw enforcenent

officers think the defendant is guilty. See Ryan v. State, 457

So. 2d 1084, 1090 (Fla. 4th DCA 1984) (“And Sheriff Holt and Jay
Ki ng, you've heard their testinony. They're sitting over there.
Do you think that they would bring this to you and have the
State spend its tine and noney if there wasn't evidence that

they wanted you to consider?”); DeFreitas v. State, 701 So. 2d

593, 597-98 (Fla. 4th DCA 1997) (citing Ryan); G anfrancisco v.

State, 570 So. 2d 337 (Fla. 4t DCA 1990) (inproper to admt
testinmony that officer believed that one wtness was nore

cul pable than other witness); Martinez v. State, 761 So.2d 1074

(Fla.2000) (testinmony that officer believed defendant was

guilty).

How woul d “we know’ “from his own nouth” that appellant was
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involved with the gun being stolen? He did not testify, and his
taped statenent namde no such assertion. How would “we know
there were four people involved in the killing, and that Donald
Waddel | ’s gun was in fact the nurder weapon? These matters were
i n di spute.

The state’s final argunent, that the jurors should acquit
if they did not “believe anything” the state presented, and
should convict if they “believe[d] anything” said by its
W tnesses, shifted the <constitutional burdens of proof and
per suasi on.

Freeman v. State 717 So. 2d 105, 106 (Fla. 5'" DCA 1998)

found fundanent al error where, anong other things, “the
prosecutor inpermssibly shifted the burden of proof when he
told the jurors that if they believed the police officers
instead of Freeman, then they should find Freeman guilty and
that ‘the question” was who they wanted to believe.” See also
DeFreitas, 701 So. 2d 593, 599 (Fla. 4" DCA 1997) (citing Knight
v. State, 672 So. 2d 590, 591 (Fla. 4" DCA 1996) (fundanent al
error)). See generally Northard v. State, 675 So. 2d 652, 653

(Fla. 4th DCA 1996) (citing Bass v. State, 547 So. 2d 680, 682

(Fla. 1st DCA 1989) (arguing that if jury is going to tell
state's witness he lied, then find defendant not guilty, but if
jury is going to tell defendant he lied, then find defendant

guilty) and dews v. State, 605 So. 2d 974 (Fla. 3d DCA 1992)).

Viewed in totality, the state’'s argunent to the jury
deprived appellant of a fair trial. Art. I, 8 9, 16, 17, 21,
22, Fla. Const.; anend. V, VI, VIIl, and XIV, U S. Const. Taken
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as a whole and fully considered, it requires a new trial. ct

Ubin v. State, 714 So. 2d 411 (Fla. 1998).

The argunent was prejudicial as to penalty: it assured
jurors of appellant’s guilt and of his role in the case, so that
jurors would feel confident in recommending the wultimte

puni shnent .



7. WHETHER ANDERSON V. STATE, 574 So. 2d 87 (Fla.
1991) REQUI RES REVERSAL BECAUSE THE STATE S TESTI MONY
AT TRIAL CONTRADI CTED ITS CASE AS PRESENTED TO THE
GRAND JURY.

In Anderson v. State, 574 So. 2d 87, 90 (Fla. 1991), the
court considered “the specific issues raised when the state
presents false testinony to the grand jury or discovers prior to
trial that the indictnment upon which a defendant is to be tried
is based on perjured testinony.”

This Court discussed cases from other jurisdictions,

including United States v. Basurto, 497 F.2d 781 (9" Cr. 1974).

The chief wtness against Basurto told the prosecutor that his
grand jury testinmony was false. The prosecutor inforned the
defense, but did not inform the court or the grand jury. At
trial, he referred to the witness’s false prior testinony, but
mnimzed it. The appellate court found a denial of due process
when the case went to trial on an indictnment based on materially
fal se testinony. In an excerpt quoted in Anderson, the court
wr ot e:

W hold that the Due Process Cause of the Fifth
Amendnent is violated when a defendant has to stand
trial on an indictnent which the governnent knows is
based partially on perjured testinony, when the
perjured testinony is material, and when jeopardy has
not attached. Wenever the prosecutor |earns of any
perjury commtted before the grand jury, he is under
a duty to immediately inform the court and opposing

counsel -- and, if the perjury may be material, also
the grand jury -- in order that appropriate action nmay
be taken.

497 F.2d at 785-86.
After review ng other cases, this Court wote:

W agree with the authorities cited by Anderson that
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due process is violated if a prosecutor permts a
defendant to be tried upon an indictnment which he or
she knows is based on perjured, material testinony
w thout informng the court, opposing counsel, and the
grand jury. This policy is predicated on the belief
that deliberate deception of the court and jury by the
presentation of evidence known by the prosecutor to be

false "involve[s] a corruption of the truth-seeking
function of the trial process,” United States v.
Agurs, 427 U.S. 97, 104, 96 S. . 2392, 2398, 49
L.Ed.2d 342 (1976), and is "inconpatible wth
"rudi nentary demands of justice.'"™ Gaglio v. United

States, 405 U S 150, 153, 92 S . C. 763, 765, 31
L.Ed.2d 104 (1972) (citation omtted). Mor eover,

del i berate deception IS I nconsi st ent W th any
principle inplicit in "any concept of ordered
liberty,”" Napue v. l1llinois, 360 U S. 264, 269, 79

S.C. 1173, 1177, 3 L.Ed.2d 1217 (1959), and with the
ethical obligation of the prosecutor to respect the
i ndependent status of the grand jury. Standards For
Crimnal Justice 8§ 3-3.5, 3-48--3-49 (2d ed.1980);
United States v. Hogan, 712 F.2d 757, 759-60 (2d
Cr.1983); Pelchat, 62 N Y.2d at 108-09, 464 N.E.2d at
453, 476 N.Y.S.2d at 85 (the "cardinal purpose" of the
grand jury is to shield the defendant against
prosecutorial excesses and the protection is destroyed
if the prosecution may proceed wupon an enpty
i ndi ctment) .

The Florida Constitution provides that "[n]o person
shall be deprived of life, liberty or property w thout
due process of law™"™ Art. |, 8 9, Fla. Const. The
state violates that section when it requires a person
to stand trial and defend hinself or herself against
charges that it knows are based upon perjured

mat eri al evi dence. Gover nnent al m sconduct t hat
violates a defendant's due process rights under the
Florida constitution requires dismssal of crimnal
charges. State v. d osson, 462 So. 2d 1082, 1085 (Fl a.
1985) .

Anderson at 91-92. This Court found no error in Anderson’s case
because the change in a wtness’'s trial testinony from her grand
jury testinony concerned an immterial matter.

At bar, the state’'s case at the tine of the indictnment, as



set out in the “Conplaint Affidavit”,% and its case at trial
were materially different from each other:

The state insisted at trial that the shooting occurred at
8:00 p.m based on Cordary’'s testinony that he |ooked at his
clock when the heard the noises and that, during the initial
investigation, he told the police the shooting was at 8:00. T
3402-03 (testinony of Cordary), 4203 (final argunent). The
police “Conplaint Affidavit”, however, states: “Cordary
stated that on the night of the hom cide he heard approximtely
three shots in the evening hours, but could not be sure what
time.” R 3.

At trial, the state successfully excluded evidence that the
shooting occurred at 10:30, T 3327-29, and argued to the jury
that it was “uncontroverted” that appellant had no alibi until
9: 30. T 4176. The police “Conplaint Affidavit”, however, puts
the time of the nurder as: “BET 2030 AND 2230" on March 23,
1991. R 2. It further states that “four surroundi ng nei ghbors”
“stated they heard | oud nusic and possibly gun shots between the
hours of 9:00 PM and 10:30 PM com ng fromthe area of #19 Mlibu
Lane [Pfeiffer’s trailer].” It further states that “Wtness
Jesus Cruz stated he definitely heard what he thought to be gun

shots between 9:30 PM and 10:30 PM on the night of 03/23/91.

Cruz stated he heard three shots in succession. Cruz lived
directly across the street from#19 Malibu Lane.” R 3.
35 The affidavit was produced 16 days before the

indictment, reflecting the state’s case as it existed at the
time of the grand jury proceedi ngs.
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The trial testinony was that the trailer’s front door was
| ocked when officers arrived. The “Conplaint Affidavit”,
however, states: “Upon arrival, [officers] observed the front
door of the residence was cracked open and the stereo was very
loud.” R 3.

The “Conplaint Affidavit” says as to Thomas’'s 1997
statenent: “Sarah Thomas did state that Paul Evans never went to
the fair on the night of the homcide, nor did they eat at
Denny’s.” R 8. At trial, Thomas testified on direct
exam nation that appellant did go to the fair after the
shooting, T 3692-93, and that they went to eat at Denny’s,
staying there for about an hour. T 3694.

The “Conpl ai nt Affidavit” m srepresent ed appel l ant’ s
statenent to the police. In his statenent, appellant said he
was separated from the others at the fair for about five
m nut es. T 4056- 57. Det. Morrison swore in the affidavit:
“BEvans did state that when they arrived at the fair he went his
own way and nmet up with the other three when it was tine to
| eave.” R 5.

From t he foregoing, constitutional error occurred. Art. |

8§ 9, 16, 17, 21, 22, F a. Const.; anmend. V, VI, VIII, and XV,
US. Const. This Court should reverse the conviction and
sent ence.



8. WHETHER FUNDAMENTAL ERROR OCCURRED | N THE STATE' S
VOR D RE EXAMNATION OF THE JURY REGARDI NG THE
TESTI MONY OF CO- CONSPI RATORS OR CO- DEFENDANTS.

The state’s case against appellant depended on the jury’'s
believing the testinony of Donna Waddell and Sarah Thomas. The
state questioned potential jurors at length about their
wllingness to believe the testinony of co-conspirators or co-
def endants who had entered into plea bargains. T 2483-99.

As the state was asking jurors if they understood why the
state would nmeke a plea agreenent, the court sustained an
objection that it was arguing the case. T 2494-95.

Nevert hel ess, the state continued asking jurors about this
subject; after one juror opined that you have to listen to
everything with an open mnd, the state continued(T 2495-96):

M5. ROBI NSON: And M. Muirtaugh?

MR. MJRTAUGH: Yeah, | agree. | nmean they don’t nmake
deals unless they fully collaborate [sic] what they' re
saying; right? | nean they would have to coll aborate
[sic] what they're saying before they would nake a
deal with themto testify; correct? |1’ m asking you

M5. ROBINSON. That’s nornmally the case, yes. And |
think, again, the evidence wll bear sonme of these
concerns out for you all as far as, you know, what you
all are going to have to determine as far as the
credibility of the w tnesses.

Yes, M. Conbs?

MR COWBS. Isn't a plea bargain |like you take a |esser
crimnal and have him nore or less tell you what the
bi gger guy did so you can get the bigger guy?

M5. ROBINSON: That could be the case. And again |
think the evidence wll bear out a lot of answers to
your questions concerning that.

In this colloquy, the state communicated that it normally
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woul d not enter a plea agreenent for testinony unless the story
was fully corroborated, and that such bargains were entered into
with the lesser crimnal in order to get the bigger guy.

Thus, it assured jurors that it vouched for the credibility
of the witnesses by making sure that their testinmony was fully
substantiated and that the state considered them to be |esser

participants in the crinme, and that appellant was “the bigger

guy.
“An attorney's expression of his personal opinion as to the
credibility of a witness, or of his personal know edge of facts,

is fundamentally inproper.” Airport Rent-A-Car, Inc. v. lLews,

701 So. 2d 893 (Fla. 4th DCA 1997); Mihammad v. Toys "R' Us

Inc., 668 So. 2d 254, 258 (Fla. 1st DCA 1996); Moore v. Tayl or

Concrete & Supply Conpany, Inc., 553 So. 2d 787, 792 (Fla. 1st

DCA 1989); Silva v. N ghtingale, 619 So. 2d 4, 5 (Fla. 5th DCA

1993); Kaas v. Atlas Chemcal Co., 623 So. 2d 525, 526 (Fla. 3d

DCA 1993). A prosecutor may not "allude to evidence not

formally before the jury". US. v. Eyster, 948 F.2d 1196, 1206
(12th Gr. 1991).

Adding to the prejudice were the state’'s exclusion of
evidence which did not corroborate its w tnesses, and repeated
assertions in final argunent that “we know various facts about
the case, the claimthat the evidence was “uncontroverted”, and
the concluding argunent that the jury should convict if there
was “corroboration” of Donna’s and Thomas's testinony.

Constitutional reversible error occurred. Art. I, 88 9, 16

17, 21, 22, Fla. Const.; amend. V, VI, VIII, and XV, U.S.
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Const . The error was also prejudicial as to penalty: It
assured jurors that appellant was the “bigger guy” so that they
woul d not consider the mtigating effect of the treatnent of
Donna and Thomas, and that the state had fully corroborated

their stories placing nost of the blane on appell ant.



9. WHETHER THE DEATH SENTENCE | S DI SPROPORTI ONATE

The hallmark of post-Furman death penalty law is

t hat

capi tal punishnment is reserved for the nost aggravated and | east

mtigated crines. State v. Dixon, 283 So. 2d 1, 7 (Fla. 1973)

held that the death penalty statute provides “concrete
saf eguards beyond those of the trial system to protect [the
defendant] from death where a |ess harsh punishnment mght be
sufficient.” This Court wote at page 8:
Review of a sentence of death by this Court, provided
by Fla.Stat. s 921.141, F.S. A, is the final step
wthin the State judicial system Again, the sole
purpose of the step is to provide the convicted
defendant with one final hearing before death 1is
i nposed. Thus, it again presents evi dence  of
legislative intent to extract the penalty of death for
only the nobst aggravated, the npbst indefensible of
crimes. Surely such a desire cannot create a violation
of the Constitution.
Hence: “Qur law reserves the death penalty only for the nost
aggravated and |least mtigated nurders”. Kraner v. State, 619
So. 2d 274, 278 (Fla. 1993). Accord Robertson v. State, 699 So.

2d 1343, 1347 (Fla. 1997).

Qur proportionality review requires us to "consider
the totality of <circunstances in a case, and to
conpare it wth other capital cases. It is not a
conparison between the nunber of aggravating and
mtigating circunstances."” Porter v. State, 564 So.
2d 1060, 1064 (Fla. 1990), cert. denied, 498 U S
1110, 111 S. C. 1024, 112 L.Ed.2d 1106 (1991). In
reaching this decision, we are also mndful that
"[d]eath is a unique punishnent in its finality and in

its t ot al rejection of t he possibility of
rehabilitation.” State V. Di xon, [cit.].
Consequently, its application is reserved only for
those cases where the nobst aggravating and |east
mtigating circunstances exist. 1d.; Kraner v. State,
[cit.]. W conclude that this homcide, though

depl orable, does not place it in the category of the
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nost aggravated and least mtigated for which the
death penalty is appropriate.

Terry v. State, 668 So. 2d 954, 965 (Fla. 1996).

Proportionality review “involves consideration of the
totality of the circunstances of a case and conparison of that

case wWth other death penalty cases.” Snipes v. State, 733 So.

2d 1000, 1007 (Fla. 1999).

Proportionality review "requires a discrete analysis
of the facts," Terry v. State, 668 So. 2d 954, 965
(Fla. 1996), entailing a qualitative review by this
Court of the underlying basis for each aggravator and
mtigator rather than a quantitative analysis. W
underscored this inperative in Tillman v. State, 591
So. 2d 167 (Fla. 1991):

We have described the "proportionality review
conducted by this Court as follows:

Because death is a unique punishnent, it is
necessary in each case to engage in a
t hought f ul , del i berate proportionality
revi ew to consi der t he totality of
circunstances in a case, and to conpare it
with other capital <cases. It is not a
conpari son between the nunber of aggravating
and mtigating circunstances.

Porter v. State, 564 So. 2d 1060, 1064 (Fl a.
1990). The requirenent that death be adm nistered
proportionately has a variety of sources in
Florida law, including the Florida Constitution's
express prohibition against unusual punishnents.
Art. 1, 8 17, Fla. Const. It clearly is "unusual"”
to inpose death based on facts simlar to those
in cases in which death previously was deened
i nproper. |d. Moreover, proportionality review in
death <cases rests at least in part on the
recognition that death is a uniquely irrevocable
penalty, requiring a nore intensive |evel of
judicial scrutiny or process than would |esser
penalties. Art. I, 8 9, Fla. Const.; Porter.

Thus, proportionality review is a unique and
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highly serious function of this Court, the
purpose of which is to foster wuniformty in
deat h-penalty | aw.

Id. at 169 (alterations in original) (citations and
f oot not e omtted). As we recently reaf firmed,
proportionality review involves consideration of "the
totality of the circunstances in a case" in conparison
with other death penalty cases. Sliney v. State, 699
So. 2d 662, 672 (Fla. 1997) (citing Terry, 668 So. 2d
at 965).

Ubin v. State, 714 So. 2d 411, 416-417 (Fla. 1998).

In Ray v. State, 755 So. 2d 604 (Fla. 2000), Terry Ray and

Roy Hall commtted a well-planned robbery in which Hall used a
pistol and Ray used a rifle. Their truck |ater broke down, and
an investigating deputy was killed by the rifle in a gun battle
in which Hall was wounded. Gunshot residue was on Ray’ s hands,
but not on Hall’s. Ray’s prints were on the deputy’s car and on
the rifle. Hal | s wounds were consistent with the hypothesis
that he was firing the rifle when hit. Hal | denied killing
anyone and asked if the officer was dead.

At sentencing, the state argued that Hall instigated the gun
fight and both nmen shot the deputy. Ray was sentenced to death,
Hall to life.

As to the blanme attaching to each defendant, this Court
wote that at a mninmum they were “equally cul pable”: bot h
actively participated in planning and conmmtting the robbery,
and both kept fleeing after the deputy was shot. This Court
further noted that Hall seenmed to be in command of the robbery.
This Court concluded that, wunder the facts, the entry of

di sparate sentences was error.



This Court further wote at page 612 that, regardless of
Hal | 's sentence, Ray’s sentence was di sproportionate:

Wthout conparison to Hall's sentence, the inposition

of the death penalty in this case is still
di sproportionate. The trial court found substantial
nonstatutory mtigating factors.® In contrast, it

found three aggravating factors, two of which we
conbi ne based on an inproper doubling. Furthernore,
Ray' s crim nal hi story was scant . Under a
proportionality analysis a death sentence 1is not
appropriate in this case, as this is not one of the
nost aggr avat ed and t he | east mtigated of
first-degree nurders. See Ubin v. State, 714 So. 2d
411, 416 (Fla. 1998).

The mtigating and aggravating evidence in this case
is very simlar to the evidence presented in Wods V.
State, 733 So. 2d 980 (Fla. 1999). In Wods, the trial
court found nunmerous mtigating factors and two
aggravating factors, the contenporaneous conviction
for attenpted nurder of the other victim and cold,
calculated and preneditated (CCP). This Court,
however, found the evidence insufficient to support
CCP. O the mtigating factors, this Court was nost
persuaded by Wods' low |I.Q and by the fact that he

had lived a life free of violent crinmes until the
offenses in that case. Wods, |ike Ray, was also an
involved famly man. "Wile the existence and nunber
of aggravating or mtigating factors do not in

t hensel ves prohibit or require a finding that death is
nonproportional, we nevertheless are required to weigh
the nature and quality of those factors as conpared
wth other simlar reported death appeals." Kraner V.
State, 619 So. 2d 274, 277 (Fla. 1993) (citation
omtted). As in Wods, we find that the circunstances
in the present case are insufficient to support the
death penalty. W vacate the sentence of death and
direct the trial court to enter a sentence of Ilife
i npri sonnent .

At bar, we have the unique fact that the state argued an

alternative theory that appellant was not present at the

36 The court found one statutory mtigator (lack of
substantial crimnal history) and five other mtigators.
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shooting. See points 5 and 11 on appeal. The physical evidence
points to his absence. Connie’'s presence is in keeping wth the
physi cal evidence. Connie instigated the entire <crimna
epi sode, and profited fromit handsonely. Doubts about relative
roles are at least as strong as in Ray. At a mninmm appellant
and Conni e were equal ly cul pabl e.

The two aggravators at bar weigh nore against Connie than
agai nst appel | ant. She solicited various people to kill Al an,
so that the CCP circunstance is stronger in her case. She got
a |arge anount of noney, whereas appellant got al nbst nothing
so that the pecuniary gain circunstance applies nore strongly to
her .

The facts at bar are like those in Snipes, 733 So. 2d at
1001- 1002, which also involved a nurder-for-hire:

The facts of this case are as follows. Snipes and John
Sal adino were charged with the first-degree nurder of
Mar kus Mieller. Saladino was allowed to plead guilty
to second-degree nurder, and he was sentenced to
fifteen years in prison to be followed by ten years of
probation. Snipes was tried and convicted based on the
followng evidence presented at trial. In February
1995, Markus Muieller was found dead in his honme by his
former girlfriend, Danielle Bieber. Ms. Bieber called
police when she found him Wen police arrived, she
was very upset and had to be asked to | eave. She told
police that her husband, David Bieber, "could have
done this." David Bieber had followed Ms. Bieber to
Muel l er's home in a separate vehicle but did not enter
Muel l er's hone; police spoke briefly to him at the
scene but did not arrest him

Medi cal evidence reflected that Mieller had been shot
three tinmes; twice in the torso and once in the head.
He died from the gunshot wound to the head. The
bullets could have been fired from a .38 snub-nose
revol ver. The nurder weapon was not recovered.



For sonme time, M. Bieber was the main suspect. He had
made nunerous statenents to others that he wanted
Muel | er dead and he had contacted Mieller on the night
of the crime. There were two possible notives: steroid
trafficking and jealously over Ms. Bieber. Ms.
Bi eber had nmarried M. Bieber just four days before
the crine. Apparently, before that nmarriage, Ms.
Bi eber had been dating Mieller but had been seeing M.
Bi eber secretly while she was dating Mieller. M.
Bi eber di sappeared sone tine after the nurder and has
not been found; there is an outstanding warrant for
his arrest.

Subsequent to the murder, M chael Larson told police
that he lived next door to David Snipes; that he and
Sni pes were friends; that Snipes had borrowed Larson's
.38 pistol shortly before the nmurder; and that Snipes
had never returned the gun. |In February, Snipes

girlfriend also noticed that Snipes had extra noney.
Snipes told his girlfriend that he had been hired to
shoot Mieller for $1,000. Wile Snipes was in jail
awaiting trial, he also confessed to two of his
uncles, telling one of them that M. Bieber had asked
Saladino to find soneone to commt the nmurder and that
Sal adino had then arranged for Snipes to commt the
murder. Additionally, Snipes gave a taped confession
to police.

In Snipes, as at bar, there were two aggravators: pecuniary
gain and CCP. The only statutory mtigator was the defendant’s
age: Snipes was 17 and appellant 19 at the time of the crines.
There is anple nonstatutory mtigation in both cases.

Age of Appellant at the tinme of the offense. Appellant had
turned 19 years old within two nonths of the offense. ( By
contrast, Connie was 31.)3% He suffered a traumatic adol escence
whi ch began wth the accidental shooting of his brother. He was

in and out of treatnment prograns, caught in the war between his

87 Connie was born in January 1960, R 13, and was 31 at the
time of the March 1991 nurder
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par ents. Instead of learning and growng and maturing during
this ordeal, he behaved as a disturbed adol escent attenpting to
mani pul ate the environment around him

The court also found other mtigators: good behavior in
jail; good attitude and conduct awaiting trial and at trial;
difficult childhood; having been raised wthout a father;
growng up in a broken honme and being the product of a
dysfunctional chil dhood; having suffered great trauma during his
chi | dhood,; hyperactivity, prior psychi atric hi story and
hospitalization for nental illness; being the father of two
young girls; belief in God; ability to adjust to life in prison;
love for his famly and their love for him Connie Pfeiffer’s
life sentence. T 506-11.

(1) Capacity for rehabilitation. "Unquest i onabl vy, a
defendant's potential for rehabilitation is a significant factor

in mtigation." Cooper v. Dugger, 526 So. 2d 900, 902 (Fla.

1988). In Holsworth v. State, 522 So. 2d 348, 354-55 (Fla.

1988), while noting that "potential for rehabilitation" was a
mtigator this Court found that the "death penalty, unique in
its finality and total rejection of the possibility of
rehabilitation was intended to be applied to only the nost
aggravated and unmtigated of nobst serious crines." Evidence as
to the possibility of rehabilitation is so inportant that its

exclusion requires reversal. Sinmmons v. State, 419 So. 2d 316,

320 (Fla. 1982); Valle v. State, 502 So. 2d 1225, 1226 (Fla.

1987). At bar, there was anple totally unrebutted testinony

from jailers about appellant’s good behavior, showing his
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ability to live well in prison

After behaving badly and making threats while at treatnent
facilities earlier in his childhood, appellant did well in the
Fort Pierce Detention Center in 1990. After his arrest at bar,
his behavior in jail was excellent.

This inportant mtigator shows "a defendant's disposition

to make a well-behaved and peaceful adjustnent to life in
prison.” Skipper v. South Carolina, 106 S . C. 1669, 1671
(1986) . It has even greater weight when, as here, the evidence

cones fromjailers owwng no particular loyalty to the defendant
(id. 1673; e.s.):

The testinony of nore disinterested wtnesses -- and,
in particular, of jailers who would have had no
particular reason to be favorably predisposed toward
one of their charges -- would quite naturally be given
much greater weight by the jury. Nor can we
confidently conclude that <credible evidence that
petitioner was a good prisoner wuld have had no
ef fect upon the jury's deliberations.

(2) Prior psychiatric hospitalization. The record shows
that appellant was repeatedly placed in a nental heal t h
facilities at an early age. T 4330, 4332, 4360. The treat nment
at one was “an absolute detrinent” to him T 4332. Psychiatric
hospitalization is an inportant mtigating circunstance. See

Farr v. State, 621 So. 2d 1368, 1369 (Fla. 1993) (reversing for

failure to consider, inter alia, defendant’s prior psychol ogi cal

hospitalization); R vera v. State, 717 So. 2d 477, 484-485 (Fl a.

1998) .

(3) Traumatic Chil dhood. There is an irrefutable record

that appellant suffered a traumatic, tragic chil dhood. He was
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hyperactive from an early age: it was |ike sonmebody wound him
up; he would run into walls. T 4348. H s parents had a
troubled marriage — his nother characterized his father as “very
dom neering”, the father testified the marriage was a “constant
battle”. T 4347, 4323. They divorced when appellant was only
six, and the nmother and the boys were expelled from mlitary
housing. T 4350. Even before the divorce, the father was never
around. T 4321-22, 4347

Medi cation did not help his hyperactivity; he had a terrible
time in school. T 4351-52. He was put in a youth canp, but it
did no good — he wept because he could not keep up in school
T 4353.

Around appellant’s twelfth birthday, the parents planned to
separate appellant from his brother WMatthew T 4328. The

father figured that if he got custody of one, he could |later get

t he other. Id. Shortly before the planned separation, Matthew
was shot in an accident involving appellant. T 4329, 4356,
4365- 66.

It was a very enotional trying tine. T 4329- 30. The

parents quarreled even about the funeral arrangenents. T 4330
Meanwhi l e, appellant “was going through a very enotiona
traumatic tinme.” 1d. He and his brother had been very close
T 4361.

Appel lant was put in a program and, when he cane out, he
was “very defensive, very — kind of like ‘what’s going to happen
next,’ unsure of what his parents were doing to him And we

struggled there for a period of time.” T 4331. The father saw



the program as “an absolute detrinent” to appellant. T 4332
Appellant did not get the help he needed. Id. There was
fraudul ent overcharging by the program |d.

Appel l ant went to another program and his nedication was
tripled with no inprovenent. T 4358, 4334. Meanwhil e, his
father “always had a notive of trying to get custody of him?”
T 4333.

Appellant had “a long series of behavioral problens.
not hing was working out.” T 4359. At age 17 he was put in a
mental health facility, still on nedication. T 4360.

Appellant’s traumatic, tragic childhood offers an insight
as to what went on in his life and is inportant mtigation.

(4) Cenuine religious Dbeliefs. The court found this

mtigator. R 509-10. It is valid mtigation. Turner v. Dugger,

614 So. 2d 1075, 1078 (Fla. 1992).

Further, the record significantly shows no prior violent
fel ony convictions.

This is not anong the nost aggravated and |east mtigated
of cases for which the death penalty is reserved.

The death sentence is also inappropriate in view of cases

such as Chaky v. State, 651 So. 2d 1169 (Fla. 1995) (two

aggravators including prior violent felony; mtigation of
potential for rehabilitation, good prison record, and good work,

famly, and mlitary record); Livingston v. State, 565 So. 2d

1288 (Fla. 1988) (two aggravators including prior violent
felony; two mtigating circunstances — age and unfortunate hone

life).



Finally, appellant’s sentence is disproportionate in view
of the cases in which Florida has actually executed inmates in
the post-Furman era. See app. C This alnost thirty year
record shows that Florida has executed no one with only two
aggravating circunstances, substantial mtigation, and who was
under the age of 20 at the time of the crine. It appears that
the only executed inmates who conmtted nurder at age 20 were
Jeffrey Daugherty and Aubrey Adans. Daugherty robbed and
murdered a hitchhiker during a “killing and robbing spree”, and
had commtted nunerous prior violent felonies in other states

There were no mtigators. Daugherty v. State, 419 So. 2d 1067

(Fla. 1982). Adans, a prison guard, abducted an 8-year-old
girl, attenpted to have sex with her, and strangled her. Adans
v. State, 412 So. 2d 850 (Fla. 1982).

O the 49 persons, over half (26) were aged 30 or nore. 39
were aged 25 or nore. None were bel ow age 20.

The bulk of the cases involve no mtigation at all. There
are cases of serial nurderers, or nultiple mnurderers, or
nmurderers of children, or of |aw enforcenent officers. The
hei nousness circunstance predom nates (at |east 3238 defendants).

Appel lant  respectfully submts that this Court should
undertake its historical task of reserving the death penalty for
those crinmes which are truly the nobst aggravated and | east

mtigated. The death sentence at bar is disproportionate.

38 This total does not include the case of Janmes Henry
(Henry v. State, 328 So. 2d 430 (Fla. 1976)), although the two-
sentence discussion of the death sentence suggests that HAC was
f ound.

- 81 -



10. WHETHER APPELLANT" S DEATH SENTENCE IS
DI SPROPORTI ONATE OR UNCONSTI TUTI ONAL  WHERE THE STATE
PRESENTED THE JURY W TH THE ALTERNATI VE THAT APPELLANT
DD NOT DI RECTLY PARTICI PATE IN THE MJRDER AND WAS
GQUI LTY AS AN ACCESSORY.

As already noted, the state presented the jury wth
alternative theories that appellant was guilty of preneditated
murder as the person who shot Alan Pfeiffer, T 4171-72, or was
guilty as an acconplice. After discussing its preneditation
theory, the state said (T 4173-74):

Now, if the shooter was Connie or the shooter was
Donna, there is another way the State can prove first

degree nurder. “I'f two or nore persons help each
other commit a crinme” — this is called a principa
i nstruction. “I'f two or nore persons help each other
commt a crine and the Defendant is one of thenf - and

what have we tal ked about? There were four people
involved in this hom cide. There’s no question about
that — “the Defendant is a principal and nust be
treated as if he had done all the things the other
person or persons did if the Defendant knew what was
goi ng to happen.”

We already heard testinony from Sarah Thomas and Donna
Waddel |, Leo Cordary, Susan Cairns, GCenny MA pin,
Conni e wanted her husband kill ed. They were all part
of that same little group; Paul Evans, Donna Waddel |,

Sarah Thomas, Connie Pfeiffer. “Knew what was going
to happen, intended to participate actively, or by
sharing an expected benefit and actually did sonething
by which he intended to help commt the crime,” I|ike
nmoving and nmaking it staged like a burglary, providing
an alibi.

“Help neans to aid, plan, or assist. To be a

principal, the Defendant does not have to be present
when the crinme is commtted.”

Those two instructions are the two ways the State can
prove first degree nurder against Paul Evans. Half of
you could go back there and think that Paul Evans is
the shooter and half of you could believe that he is
so actively involved in this crinme that he’'s involved
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as a principal, that you can find himguilty of first

degree nurder. You don’t have to agree as to which
t heory. You just have to agree to the verdict. And
again, these instructions wll be taken back with you

inawitten form

T 4172-74. Simlar argunent is at transcript pages 4207-11

The state ended its argunment by again contending that the

jury could convict appellant “if he hel ped sonmebody commt the
crinme”. T 4228. It argued that he knew what was going to
happen, expected to receive a benefit, “had to have heard the

di scussions”, stole the gun, unscrewed the light bulb, T 4228-
29, concl udi ng:

VWhat |I'm telling you, ladies and gentlenen, is there
are two ways the State can prove he's either the
shooter or he was actively participating as a

principal, by knowng what was going to happen,
participating actively, or by sharing an expected
benefit, and actually doing sonething to help. He

doesn’t have to be present, but we’'re saying that he
was present.

Six of you may agree that he is the actual shooter.
Six of you may agree he’'s a principal. Under either
theory, he is guilty of first degree nurder.

Now, if you don’'t believe anything that the State has
presented to you, let himgo. Let himwal k out, never
to be tried again in a court of |aw But if you
believe anything that Sarah Thomas and Donna Waddel |
have to say because of the corroboration - the
testinony from Geg HIl, Leo Cordary, Susan Schultz,
Donal d Waddell, Ken M schler — then find the Defendant
guilty of first degree nurder.

Thank you.

Under the state’s alternative theory, the death sentence at
bar is disproportionate and unconstitutional. A death sentence

for a m nor partici pant IS di sproportionate and



unconsti tuti onal .

In Fernandez v. State, 730 So. 2d 277 (Fla. 1999), this

Court reversed the defendant’s death sentence where he was
inside a getaway car during a robbery which led to the nurder of
a policeman. The defendant contended on appeal that, under

Ennmund v. Florida, 458 U. S. 782 (1982) and Tison v. Arizona, 481

U S 137 (1987), his death sentence was unconstitutional because
he was a mnor participant. This Court noted that the record

showed that Fernandez’s degree of participation in the crine was

simlar to that of other participants who received life
sent ences.
At bar, one cannot tell what the jury determ ned. It may

have found that appellant’s involvenent was mnimal or it my
have found that he was the shooter. Appel l ant submts that,
under the unique circunstances of this case, his death sentence
IS unconstitutional and inproper under cases |ike Fernandez and
Ennmund where the jury has not specifically determned that he
was the shooter.

I n anal ogous situations, this Court has held that a jury
finding that the defendant actually carried a firearm is a
necessary predicate to an enhanced sentence for <carrying a

firearm See State v. Hargrove, 694 So. 2d 729 (Fla. 1997).

Likewise, in State v. Estevez, 753 So. 2d 1 (Fla. 1999)

this Court held that the jury nust expressly determne the
anount of cocaine involved before the rel evant mandatory m ni num
sentence under cocaine trafficking statute can be inposed, even

if the evidence is uncontroverted.
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In State v. Estevez, this Court noted that Jones v. United

States, 526 U.S. 227 (1999) had recently interpreted the federal
carjacking statute to require separate jury findings regarding
sentenci ng enhancenents. This Court noted that Jones had
“enphasi zed the inportance of the role of the jury when its fact
finding role is directly related to the severity of the
puni shnment to be inposed”. 753 So. 2d at 5. This Court quoted
from Jones, where the Court wote in footnote 6: “the Due
Process Clause of the Fifth Anmendnent and the notice and jury
trial guarantees of the Sixth Anmendnent, any fact (other than
prior conviction) that increases the maxi mum penalty for a crine
must be charged in an indictnment, submtted to a jury, and
proven beyond a reasonable doubt.” 753 So. 2d at 5-6. Jones
noted that a <contrary ruling would give rise to serious
constitutional concerns. The Due Process and Jury d auses

applies this rule to the states. Apprendi v. New Jersey, 120

S.C. 2348 (2000). In a capital case, the Cruel Unusual

Puni shnent Cl auses of the state and federal constitution inpose

hi gher standards for death penalty cases. Hence, the logic of
Jones applies with even greater force at bar. Constitutiona
error occurred at bar. This Court should reverse appellant’s
sent ence.



11. WHETHER FUNDAMENTAL ERROR OCCURRED IN THE STATE S
PENALTY ARGUMENT.

The state began its brief penalty argunment by saying that
“Paul Evans devised and executed an intricate plan of greed and
deceit that ended in the cold-blooded nurder of Alan Pfeiffer
and kept it quiet for six-and-a-half years. This is the reason
we're here today.” T 4429.

Thus, the state used the tinme between the nurder and the
trial as a circunstance for the jury to consider in weighing
appellant’s fate. It is constitutional error for the state to
argue a non-statutory aggravating circunstance to the jury.
“Only statutory aggravating factors may be considered. MIler

v. State, 373 So. 2d 882 (Fla. 1979).” Drake v. State, 441 So.

2d 1079, 1082 (Fla. 1983).
The state then argued (T 4429-30):

Ladies and CGentlenen, this is not a spur-of-the-nonent

crinme. This is not a murder that happened while he
was doing sonething else. This was a nurder for
noney.

The aggravating circunstance in this situation is
financial gain, pecuniary gain. Now the law is that
you don’t have to actually get the noney, but that
there had to be a reason for doing so, the notivation
behind doing it. Killing soneone by waiting for them
in the dark to anmbush them for what? A handful of
money? Thirty pieces of silver? It doesn't get any
worse than that. It doesn’'t get any worse than nurder
for hire.

The reference to thirty pieces of silver3® neatly conpared

3%  “Then one of the twelve, called Judas Iscariot, went
unto the chief priests, And said unto them Wuat wll ye give
me, and | wll deliver Hm unto you? And they covenanted wth
himfor thirty pieces of silver.” Mt 26: 14-15.

- 86 -



appel lant to Judas Iscariot and Alan Pfeiffer to Jesus.
This Court has |ong condemed the use of such argunent. In

Washington v. State, 86 Fla. 533, 98 So. 605 (1923), Justice

Terrell wote: “I't is proper to state in this connection that
excessive vituperation or ridiculous epithets are out of place
and should not be indulged in crimnal prosecutions”. See also

United States v. Steinkoetter, 633 F.2d 719, 720 (6th Cr. 1980)

(reversing for prosecution’s reference to Pontius Pilate and

Judas Iscariot); Comm v. Valle, 362 A 2d 1021 (Pa. 1976)

(finding counsel ineffective for failing to object to references

to Al Capone). Cf. Washington v. State, 687 So. 2d 279 (Fla. 2

DCA 1997) (conparing defense strategy to Joseph CGoebbels “big
lie”).

I n Cunni ngham v. Zant, 928 F.2d 1006, 1019-20 (11th G r.

1991), the court sua sponte disapproved “nunmerous statenents

which we can only describe as outrageous”, including “at one
point even drawing an analogy to Judas Iscariot”. See also

United States v. Gry, 818 F.2d 120 (1st G r. 1987) (defendant's

statement conpared to Peter’s denial of Christ) and Comm V.
Chanbers, 599 A 2d 630 (Pa.1991) (allusions to Bible in argunent
are per se reversible).

I nvoking religion “can easily cross the boundary of proper

argunent and becone prejudicial”. Brooks v. State, 25 Fla. L.

Weekly $S417, n. 26 (Fla. My 25, 2000) (quoting Lawence V.

State, 691 So. 2d 1068, 1074 n. 8 (Fla. 1997) and citing Ferrell
v. State, 686 So. 2d 1324 (Fla. 1996)).

An inproper epithet, taken alone or wth other inproper
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argunents, my constitute fundanental error. C . Duque .
State, 498 So. 2d 1334 (Fla. 2" DCA 1986) (reference to w tness
as "scum bag" inproper and prejudicial in view of inplication
that others in courthouse shared opinion was contention
i nvol ving fundanmental error, as totality of circunstances showed
that defendant did not receive fair trial).

At bar, the state continued by arguing that, in weighing the
circunstance, jurors should consider that other persons turned
dowmn Connie's offer. T 4430. This was another appeal to
nonstatutory aggravation. Further, the evidence showed that
t hose persons, unli ke appellant, were gainfully enployed,
wher eas appel l ant was unenployed and unable to neet the rent.
T 3845-46 (testinony of Donna Waddell that they were behind on
rent and, although Donna worked full tinme, appellant Iived on
soci al security).

The state urged at pages 4429-30 that planning and
preneditation gave extra weight to the pecuniary gain
ci rcunst ance, doubling the effect of the CCP circunstance.

It repeated the doubling line of argunment after discussing

CCP: “How nuch should you weigh that aggravating factor,
financi al gain? It’s cold, calculated, and preneditated.” T
4431.

The state continued: “Now, let’s talk about mtigation.
Divorce and famly problens rarely breed nurderers. He will do
time well? Wen faced with the death penalty, ‘I don’'t nake
trouble until ny trial occurs, 1'Il get a mtigator.’ Do tine
well.” T 4432. Thus, it unconstitutionally urged to the jury
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not to consider valid mtigation. In Hitchcock v. State, 755

So. 2d 638, 642 (Fla. 2000), this Court found inproper argunent
telling jurors to disregard childhood mtigating evidence.

Citing Lockett v. Chio, 438 U S. 586, 604 (1978), it wote that

the Eighth and Fourteenth Anmendnents require that the sentencer
not be precluded from considering, as a mtigating factor, any
aspect of a defendant's character or record and any circunstance
of the offense that the defendant proffers as a basis for alife
sent ence.

Further, there is no evidence that appellant said the remark
(“I don’t nmeke trouble wuntil nmy trial occurs, 1’'Il get a
mtigator.”) which the state attributed to him To present the
jury with an imaginary statement of the defendant is i nproper.

. MDonald v. State, 743 So. 2d 501, 505 (Fla. 1999)

(di sapproving state’'s enbellishment on what the victim may or
may not have said, wthout factual support in the record).

The state then told the jury to disregard appellant’s age
(19) because in Wrld War |1 18 and 19 year olds “were hitting
the beaches and those nen were pouring out of those boats”,4°
concluding: “He’s old enough to drive, old enough to drink, old
enough to vote, and old enough to kill.” T 4432. This argunent
woul d autonmatically bar application of the age circunstance to
any person aged 19. It would apply the circunstance woul d apply

only to 17-year-olds. Again, the state urged the jury to

4 The state may not use a patriotic theme to divert the
jury from deciding the case based on the |law and facts before
it. o. Ruiz v. State, 743 So. 2d 1 (Fla. 1999) (reference to
prosecutor’s father’s service in Desert Storn).
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automatically disregard valid mtigation. It illegally and
unconstitutionally urged consideration of appellant’s age in
aggr avati on.

The state then told jurors to disregard appellant’s
chil dhood, saying “a rotten childhood can either be nade
terrible for you or you can nmake it terrible.” T 4432. It
sai d: “A lot of people and adults have rotten chil dhoods, and
they don't commt a nurder |ike this. Sone even may be so bad
that they may commt sone kind of spur-of-the-nonent crine,
‘let’s go knock over a 7-Eleven or a bowing alley.’ But what
about this? Not an extensive plan, an intricate planning to
commt a nurder where you shoot soneone two tines in the head
and once in the back.” 1d.

Thus, the state contended that the circunstance would never
apply in a CCP case. Such argunent is contrary to |aw For

instance, in Parker v. State, 643 So. 2d 1032 (Fla. 1994), a

case involving the CCP circunstance, it was error not to
consider in mtigation evidence of the defendant’s troubled
chi | dhood.

In its totality, the state’s argunent deprived appellant of
a fair sentencing. Art. |, 88 9, 16, 17, 21, 22, Fla. Const.
anmend. V, VI, VIIlI, and XIV, US. Const. This Court should

reverse for resentencing.



12. WHETHER THE COURT ERRED IN G VING NO VEIGHT TO
VALI D M Tl GATI O\.

The court wunreasonably gave no weight to the mtigating

factors of appellant’s immaturity and his artistic ability.

Merck v. State, 25 Fla. L. Wekly S584 (Fla. July 13, 2000),

citing to Canpbell v. State, 571 So. 2d 415 (1990), stated: “a

sentencing court nust expressly evaluate in its witten order
each mtigating circunstance proposed by the defendant to
determ ne whether it is supported by the evidence and whether,
in the case of nonstatutory factors, it is truly of a mtigating
nature.” This Court disapproved the trial court’s conclusory
rejection of two nonstatutory mtigators relating to alcohol
abuse, writing:

In the sentencing order, the trial court correctly
stated that Merck had urged the court to find the two
al cohol -rel ated nonstatutory mtigators. However, we
find the court's reference back to a one-sentence
di scussion of evidence of Merck's |ong-term al cohol
abuse in the statutory mtigation section of the order
to be insufficient as to our Canpbell sentencing order
requi renent. Likew se, although the trial court did
discuss in the sentencing order evidence of Merck's
drinking alcohol the night of the nurder, this
di scussion was only in the context of finding that
this evidence did not prove a statutory mtigator and
is insufficient as to our Canpbell sentencing order
requi renent. The sentencing order concludes that the
| ong-term al cohol abuse was considered together wth
nonstatutory factors of Merck's "learning disability,

his chemcally dependent parents, his rejection by
two father figures, his lack of a parental role nodel,
his lack of a nmale parent, and his capability to form
loving relationships.” State v. Merck, sentencing
or der at 12. Merck alleges this analysis  of
nonstatutory mtigation does not evaluate the evidence
presented as nonstatutory mtigation or explain the

reasoni ng for t he trial court's wei ghi ng of
nonstatutory mtigation. This is a violation of the
requi renents we set forth in Canpbell. See Hudson v.
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State, 708 So. 2d 256, 259-60 (Fla. 1998). The
nonstatutory mtigation section of the sentencing
order for this resentencing nust deal directly wth
any evidence, including Merck's alleged al cohol abuse,
that Merck presents to the court as nonstatutory
mtigation.

At bar, the court wote concerning appellant’s inmaturity:
“The defendant has failed to establish that he was in fact
immature at the tinme of the nurder. This court does not give
this any weight.” R 509. It set out no reason for its outright
rejection of the overwhelmng evidence that a profoundly
troubl ed adol escence had produced a defendant who, at age 19,
was in a relationship with an alcoholic 16-year-old, was
unenpl oyed, was wunable to pay his rent, and whose actions
reveal ed a | ack of judgnent.

The court wrote respecting unrebutted evidence of
appellant’s artistic ability: “The defendant presented draw ngs
he made in jail to show the defendant’s positive prognosis for
prison life. This court does not recognize this as a mtigating
circunstance and gives no weight.” R 510. Contrary to the

court’s view, artistic ability is a mtigator. See Jones V.

State, 705 So. 2d 1364 (Fla. 1998) (mtigators requiring a life

sentence included artistic ability); Thonpson v. State, 647 So.

2d 824, 826, n.2 (Fla. 1994) (mtigation resulting in a life
sent ence i ncl uded t he def endant’ s possessi on of “somne
rudi mentary artistic skills").

Failure to consider valid mtigation violates the Due
Process and Cruel Unusual Punishnent C auses of the state and

f eder al constitution. Thi s Court shoul d reverse for



resent enci ng.
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13. WHETHER THE COURT ERRED IN | MPCSING THE DEATH
PENALTY WHEN THE JURY MADE NO UNANI MOUS FACT- FI NDI NGS
AS TO DEATH ELI G BI LI TY.

The judge inposed a death sentence when the jury did not
unaninously find the facts required for death eligibility, in
violation of the Due Process and Jury C auses. Anmends. 5, 6, 8,
14, U.S. Const.; At. I, 88§ 2, 9, 16, 17, 22, Fla. Const.,;
Jones v. United States, 526 U.S. 227 (1999). This is especially

true when all the aggravators relate to the crimnal episode.

State v. Overfelt, 457 So. 2d 1385, 1387 (Fla. 1984) (overruled

on other grounds in State v. Gay, 654 So. 2d 552 (Fla. 1995)).

In Jones, the Court decided that, where the federal
carjacking statute established higher penalties when the offense
resulted in death or serious bodily injury, the jury had to
unani nously find that elenent. The Court relied, in part, on
the principle of <constitutional doubt: “where a statute is
susceptible of tw constructions, by one of which grave and
doubtful constitutional questions arise and by the other of
whi ch such questions are avoided, our duty is to adopt the
latter”. 526 U S. at 239.

The Court noted that an opposite interpretation of the
statute would raise serious constitutional questions under
decisions involving the Due Process and Jury C auses. Id. at
239-43. It discussed three capital cases (id. 250-52):

Spaziano v. Florida, 468 U S. 447, 104 S. Ct. 3154, 82
L. Ed. 2d 340 (1984), contains no discussion of the sort
of factfinding before us in this case. It addressed
the argunment that capital sentencing nust be a jury
task and rejected that position on the ground that
capital sentencing is like sentencing in other cases,
being a choice of the appropriate disposition, as
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against an alternative or a range of alternatives.
Id. at 459, 104 S. . 3154.

Spaziano was followed in a few years by Hldwn v.
Florida, 490 U S. 638, 109 S.C. 2055, 104 L.Ed.2d 728
(1989) (per curiam, holding that the determ nation of
deat h-qual i fying aggravating facts could be entrusted
to a judge, following a verdict of gqguilty of nurder
and a jury reconmmendation of death, w thout violating
the Sixth Amendnment's jury clause. Al t hough citing
Spaziano as authority, 490 U S., at 639-640, 109 S. C.
2055, Hildwin was the first case to deal expressly
with factfinding necessary to authorize inposition of
the nore severe of alternative sentences, and thus
arguably conparable to factfinding necessary to expand
the sentencing range available on conviction of a
| esser crinme than nurder. Even if we were satisfied
that the analogy was sound, Hldwn could not drive
the answer to the Sixth Anmendnent question raised by
the Governnment's position here. In Hldwn, a jury
made a sentencing recomrendation of death, thus
necessarily engaging in the factfinding required for

inposition of a higher sentence, that 1is, t he
determ nation that at |east one aggravating factor had
been proved. H|ldw n, therefore, can hardly be read

as resolving the issue discussed here, as the
reasoning in Walton v. Arizona, 497 US. 639, 110
S.C. 3047, 111 L.Ed. 511 (1990), confirnms.

VWalton dealt wth an argunent only slightly |ess
expansi ve than the one in Spaziano, that every finding
underlying a sentencing determ nation nust be nade by
a jury. Although the Court’s rejection of that
position cited Hldwin, it characterized the nature of
capital sentencing by quoting from Poland v. Arizona,
476 U.S. 147, 156, 106 S. . 1749, 90 L.Ed. 123
(1986). See 497 U.S. at 648, 110 S.Ct. 3047. There,
the Court described statutory specifications of
aggravating circunstances in capital sentencing as
“standards to guide the . . . choice between the
alternative verdicts of death and life inprisonnent.”
Ibid. (quoting Poland supra, 156, 106 S.C. 1749
(internal quotation marks omtted)). The Court thus
characterized the finding of aggravated facts falling
within the traditional scope of capital sentencing as
a choice between a greater and |esser penalty, not as
process of raising the ceiling of the sentencing range
avai lable. W are frank to say that we enphasize this
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careful reading of Wlton's rationale because the
question inplicated by the Governnment’s position on
the nmeaning of 8 2119(2) is too significant to be
deci ded wi t hout being squarely faced.

In sum the Governnent’s view would raise serious
constitutional questions on which precedent is not
di spositive. Any doubt on the issue of statutory
construction is hence to be resolved in favor of
avoi ding those questions. [Fn omtted.] This is done
by construing 8 2119 as establishing three separate
offenses by the specification of distinct elenents,
each of which nust be charged by indictnment, proven
beyond a reasonabl e doubt, and submtted to a jury for
its verdict.

Justices Stevens and Scalia wote concurring opinions
explicitly stating that it is wunconstitutional to renove from
the jury the assessnent of facts which increase the maxi mum
puni shnment for an offense. 1d. 252-53.

The sentence at bar violates the reasoning of Jones and

Ri chardson v. United States, 526 U.S. 813 (1999) (jury nust find

which specific violations nmke up a continuing series of
violations so as to constitute continuing crimnal enterprise).

In Florida, a first degree nmurder conviction alone does not
make one death-eligible. One or nore aggravators nust be proven
beyond a reasonabl e doubt and found sufficiently weighty to call

for the death penalty. Florida Statute 921.141; State v. D xon

283 So. 2d 1, 8 (Fla. 1973). Here, the jury made no unani nous
finding of aggravators. It did not unaninously find them so
weighty as to call for the death penalty. Al we know is that
it found appellant guilty of first degree nurder, and that a
majority felt that death is the appropriate sentence.

The sentence here is contrary to Jones, which states (526
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U S. at 243-44):

The ternms of the carjacking statute illustrate very
well what is at stake. |f serious bodily injury was
merely a sentencing factor under 8 2119(2) (increasing
the authorized penalty by two thirds, to 25 years)

then death would presunmably be nothing nore than a
sentencing factor under subsection (3) (increasing the
penalty range to life). If a potential penalty m ght
rise from 15 years to life on a nonjury determ nation,
the jury’s role would correspondingly shrink from the
significance usually carried by determnation of guilt
to the relative inportance of |owlevel gatekeeping.
In sonme cases, a jury finding of fact necessary for a
m ni mrum 15-year sentence would nerely open the door to
a judicial finding sufficient for life inprisonnent.
It is therefore no trivial question to ask whether
recognizing a unlimted |legislative power to authorize

determ nations setting wultimte sentencing |imts
without a jury would invite erosion of a jury's
function to a point against which a |Iline nust

necessarily be drawn.

The Court was troubled by the fact that the Governnment’s
interpretation of the carjacking statute would allow findings by
a judge alone to raise the maxi num penalty fromfifteen years to

life. Wodson v. North Carolina, 428 U. S. 280, 305 (1976)

di scussed the need for individualized capital sentencing.

The concerns of Jones are nmagnified when one raises the
penalty fromlife to death. The jury did not nmake any of the
factfindings required for death eligibility. Appel l ant’ s
sentence i s unconstitutional.

The death sentence in this case violates the Florida

Constitution. Blair v. State, 698 So. 2d 1210, 1212-13 (Fla.

1997) enphasized the inportance of the right to a jury trial
Hol l ywood, Inc. v. Gty of Hollywod, 321 So. 2d 65, 71 (Fla

1973) states:



Questions as to the right to a jury trial should be
resolved, if at all possible, in favor of the party
seeking a jury trial for that right is fundanentally
guarantied by the U S. and Florida Constitutions.

This Court wote along the same lines in State v. Overfelt,

457 So. 2d at 1387:

The district court held, and we agree, “that before a
trial court may enhance a defendant’s rmandatory
sentence for use of a firearm the jury nust nmake a
finding that the defendant committed the crime while
using a firearm either by finding him guilty of a
crimte which involves a firearm or by answering a
specific question of a special verdict form so
i ndi cating.” 434 So. 2d at 948. [Cit.] The question
of whether an accused actually possessed a firearm
while commtting a felony is a factual matter properly
decided by the jury. Although a trial judge may nake
certain findings on matters not associated with the
crimnal episode when rendering a sentence, it is the
jury’s function to be the finder of fact with regard
to matters concerning the crimnal episode. To all ow
a judge to find that an accused actually possessed a
firearm when commtting a felony in order to apply the
enhancenent or mandatary provisions of section 775.087
woul d be an invasion of the jury' s historical function
and could lead to a mscarriage of justice in cases
such as this where the defendant was charged wi th but
not convicted of a crinme involving a firearm

The reasoning of State v. Overfelt that only the jury can

be the finder of fact concerning the crimnal episode supports
the unconstitutionality of the sentence at bar. The potenti al
death eligibility facts in this case all relate to the crimna
epi sode and nust be found by a jury pursuant to State v.

Overfelt.



14. WHETHER THE COURT ERRED IN G VING DOUBLE
CONSI DERATION TO THE COLDNESS AND PECUNI ARY GAIN
Cl RCUMSTANCES.

| mpr oper doubling occurs when two aggravators rely on the

sane essential feature or aspect of the crine. Provence V.

State, 337 So. 2d 783, 786 (Fla. 1976), Banks v. State, 700 So.
2d 363, 367 (Fla. 1997). At bar, the sane essential feature or
aspect of the crime covered both the CCP and pecuniary gain
ci rcunstances, and the state so argued to the jury. T 4429-30,

4331. It was error to consider them separately. See Snipes v.

State, 733 So. 2d 1000, 1009 (Fla. 1999) (Anstead, J.
concurring) (citing to Downs v. State, 572 So. 2d 895 (Fla.

1990) (trial court nerged aggravators of CCP and pecuniary gain
in killing-for-hire case)).

Properly considered, there was only aggravating circunstance
at bar. Accordingly, the death sentence is unconstitutional in

that the court considered an invalid circunstance. See Espi nosa

v. Florida, 505 U S. 1079 (1992).

Wth only one aggravator, the death sentence is inproper
A death sentence is disproportionate when there is only one
aggravating circunstance unless there is little or nothing in

mtigation. Songer v. State, 544 So. 2d 1010, 1011 (Fla. 1989),

Ni bert v. State, 574 So. 2d 1059, 1063 (Fla. 1990), Deangelo V.

State, 616 So. 2d 440 (Fla. 1993), Thonpson v. State, 647 So. 2d

824, 827 (Fla. 1994), Jones v. State, 705 So. 2d 1364 (Fla.

1998).
As to the proportionality of the sentence, appellant also

refers the Court to his argunent at points 9 and 10 on appeal.
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CONCLUSI ON

Based on the foregoing argunent and the authorities cited
therein, appellant respectfully submts this Court should vacate
the conviction and sentence, and remand to the trial court for
further proceedings, or grant such other relief as may be
appropri ate.
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