ARGUVENT
Appellant relies on his initial brief, except as to the
fol | ow ng:

1. WHETHER THE COURT ERRED | N DENYI NG THE MOTION TO
QUASH THE | NDI CTMENT OR DI SM SS THE CHARGE.

Appel lant agrees with the answer brief’s general |egal
di scussion at pages 11-13 so far as it agrees with Scott v.
State, 581 So. 2d 887 (Fla. 1991). Di fferences between the
facts of Scott and the facts here do not bar application of the
rule set out in Scott. Appel  ant contests the rel evance of the
state’'s statenment that there has been no allegation that it |ost
or presented conprom sed evidence. Clains of | ost or
“conprom sed evidence” (presumably the state neans false
evidence) involve different standards than the Scott claim at
bar .

Appel l ant al so disputes the term “all egedly” when referring

to the mssing witnesses at page 13. The state did not disagree

bel ow that the w tnesses were m ssing. In fact, it noted that
there were also other mssing wtnesses. T 1817. Appel | ant
di sputes the suggestion in footnote 3 of page 13 that he needs
nmore record support as to M. Meqgia. Bel ow, he pointed to a
police report showing Megia s account, and the state did not
di spute it. Hence, there was no reason to put the report in the
record. Appellee did not deny below that Megia told the police
that he saw Connie commt the nurder and that he had since
vani shed. It cannot blind-side the defense by now disputing the

matter. Cf. More v. Trevino, 612 So.2d 604, 609 (Fla. 4th DCA




1993) (error to deny appellant’s attorney fees where appellee
di d not dispute underlying facts).

As to appellee’s reliance on Marrero v. State, 428 So.2d 304

(Fla. 2" DCA 1983), appellant did show below that the nissing
W tnesses were favorable and material .

Appel I ant di sagrees with argunent on page 14 about the ali bi
W t nesses. Wen the state said that other wtnesses saw

appellant at the fair, T 1819-20, the defense replied that the

still-available wtnesses would cover certain tine periods, *“but
not the entire tinme |ine. These additional wtnesses, Chris
Murdock, Bill Crow ey, and M ke Johnson, we expect would fill in

the holes and give a conplete alibi for Paul Evans at the fair.”

T 1820 (e.s.). When the court asked the state if it had

anything further on this point, it replied: “No, Your Honor.”

T 1820. The state cannot now claim that appellant failed to
show what periods each w tness would have covered. If there was
a gap in the alibi, it had every opportunity to point out that

gap to the judge.
Rivera v. State, 717 So.2d 477 (Fla. 1998) is beside the

poi nt . On post-conviction, Rvera clained prejudice from a 6-
nmonth delay in his indictnent because he may have | ost a partial
and weak alibi. At bar, appellant claimed a conplete alibi
def ense which he | ost because of the 6 year del ay.

As for the discussion at pages 14-15 about argunment that the
evi dence was uncontroverted, the state may argue the failure to
call an alibi witness only if the defense has clained that the

Wi tness exists, and there is a special relationship (such as a



famly relationship) between the defendant and the w tness such
that the witness is not equally available to the state. See

Lawyer v. State, 627 So.2d 564, 567 (Fla. 4!" DCA 1993), Davis V.

State, 744 So.2d 1091 (Fla. 5'" DCA 1999), State v. Mchaels, 454

So.2d 560, 562 (Fla.1984), Jackson v. State, 575 So.2d 181, 188

(Fla.1991). The record shows no special relationship between
appel l ant and the absent w tnesses and the defense did not and,
because of their disappearance, could not claim before the jury
that they woul d have supported his defense.

“Fundanental error has been defined as error that goes to
the essence of a fair and inparti al trial, error so
fundanmentally unfair as to amount to a denial of due process.

See Kilgore v. State, 688 So.2d 895, 898 (Fla.1996).” Sparks v.

State, 740 So.2d 33, 35 (Fla. 1st DCA 1999). |Inproper argunent
on an issue critical to the case constitutes fundanental error

See DeFreitas v. State, 701 So.2d 593, 606 (Fla. 4" DCA 1997)

(Pariente, J., concurring in result) (“Because the issue of
defendant’s intent was critical to the resolution of his guilt,
the prosecutor’s successful and conpletely inproper attenpt to
prove defendant had a tenper went to ‘the essence of a fair and
inpartial trial’ and thus constituted fundanental error in this
case. [Ct.].”).

The state’'s discussion of Rodriquez v. State, 753 So.2d 29

(Fla. 2000) and Freeman v. Lane, 962 F.2d 1252 (7" Gr. 1992)

overl ooks the “established principle that any comment reasonably
susceptible of interpretation as a comment upon the defendant’s

right to remain silent, or which infers that a defendant has the



burden of proving his innocence, is inproper. [Ct.]”. Overton
v. State, 531 So.2d 1382, 1387 (Fla. 1st DCA 1988).

Further, the jury below was wunaware of the m ssing
W tnesses. Thus, while appellant’s argunent to the judge and to
this Court concerns the existence of other wtnesses, the jury
would have taken the state’s argunent as commenting on
appellant’s failure to testify. The comment was fairly
susceptible to being construed as a coment on his failure to
testify. A comrent, which is fairly susceptible of being
interpreted as referring to a defendant’s failure to testify, is

error and strongly discouraged. See Rodriguez, 753 So.2d at 37.

The comment at bar was uniquely unfair: after the w tnesses who
could contradict the state’'s case had disappeared, the state
told the jury that appellant had failed to controvert its case.

Appel l ee’ s argunent at pages 15-16 quotes out of context a
single sentence of appellant’s argunent. Appel lant did not
l[imt argunment to the loss of evidence at the Idlewld
apart ment. The witten notion contained no such limtation. R
367. Whil e counsel referred to anything that could have been
found at the apartnment as an exanple of |ost evidence, he did
not explicitly Iimt his argunent to such evidence. T 1810-11
and 1811, lines 12-13. O course, the loss of evidence at the
apartnent was prejudicial, as was the disappearance of other
physi cal evi dence.

The state’s argunent at pages 16-17 is remarkable in what
it does not say. It does not deny that the main issue is actua

prejudice. It tacitly admts that there is no case in which any



reason for delay has overcone the degree of prejudice at bar.

Its only authority is United States v. Lovasco, 431 U S. 783

(1977), where there was a delay of only 18 nonths, and the
defense could not show how the |[ost w tnesses would have aided
the defense. 1d. 786. The Court noted that the basic question
is whether a violation of the fundanental conceptions of justice
has occurred. 1d. 790. It left to the states and | ower federa

courts the task of applying settled principles of due process

Id. 797. In Scott, this Court formulated rules for determning
such clains. At bar, there was a violation of due process under
Scot t.

Page 17 of the answer brief does not really dispute that the
delay was prejudicial as to penalty. The state case at penalty
would be nmuch weaker if appellant showed that he did not
actually conmmt the nurder. The state has cited no authority
requiring that a defendant nake a separate claim of prejudice as
to penalty. Once a defendant has satisfied the burden of
denonstrating error, the state, as beneficiary of the error, has
the burden of showing |ack of prejudice beyond a reasonable

doubt. Goodwin v. State, 751 So.2d 537, 546 (Fla. 2000); State

v. Da@Gilio, 491 So.2d 1129 (Fla.1986). In making this

determ nation, this Court will separately determ ne where there

has been prejudice as to guilt or penalty. See Burns v. State,

609 So.2d 600 (Fla.1992) (inproper adm ssion of evidence at
guilt was harnful only as to penalty).

2. WHETHER THE COURT ERRED IN |ITS RULING ABQUT
CANNABANOI DS I N THE BLOOD OF ALAN PFEI FFER.



At page 18, the answer brief contends that rulings on
evidence are within the trial court’s discretion under Ray v.

State, 755 So.2d 604, 610 (Fla. 2000) and Alston v. State, 723

So.2d 148, 156 (Fla.1998). Both cases show that the Evidence
Code restricts the judge s discretion. Ray adduced statenents
made by an acconplice in another crinme, Witney. After stating
t hat evidentiary rulings are discretionary, this Court
specifically ruled that the proposed evidence was irrelevant
hearsay under the Evidence Code (e.s.):

The sum of Whitney's proffered testinony was that in
1984 he had been coerced into commtting a robbery

with Hall, that the robbery involved a simlar nodus
operandi, and that Hall carried an M1 rifle during
the robbery, a rifle Hall named "the Enforcer." The

trial court found that the proffered evidence of
Hall's prior involvenent wth a simlar crinme was
being offered solely to prove bad character and was
otherwise irrelevant. The court, however, did permt
testinmony that Hall previously owed an M1 rifle. W
agree with the trial court.

The proffered testinony requires the jury to draw the
inference that Hall’'s possible coercion of a cofelon
in a previous robbery shows that he coerced Ray into
participating in the present case. Ray did not testify
during the guilt phase of his trial. The only evidence
of coercion offered by the defense was Witney's
testi nony. [ FN omtted] That testi nony was
inadm ssible as it violated the rules of evidence. The
bul k of Wiitney's evidence consisted of inadmssible
hearsay. See 8§ 90.801, Fla. Stat. (1995). Witney
testified that the third cofelon fromthe 1984 robbery
communicated Hall’'s threats to Witney. Furthernore,
Wi t ney assumed or inferred from other statenents nade
by the third cofelon that acts of destruction which
took place at Whitney's hone were perpetrated by Hall.
Ray sought to introduce Whitney's statenents for the
truth asserted--that Hal | coerced \VWhitney into
commtting a crime with Hall in 1984. Al of Witney's
"evidence" of this fact were hearsay statenents from
the third cofelon. This evidence was properly not




admtted by the trial court. See Young v. State, 598
So. 2d 163 (Fla. 3d DCA 1992).

This Court treated the evidentiary issue as involving questions
of law. A court does not have discretion to ignore the Evidence
Code.

Al ston objected to a tape of hinself talking to a reporter,
on relevance grounds and on the ground that the prejudicial
ef fect outwei ghed the probative val ue. This Court recited the
abuse of discretion standard, but again required conpliance wth
the Evidence Code, witing at pages 156-57 (e.s.; footnotes
quoti ng Evidence Code omtted):

A trial judge’'s ruling on the admssibility of
evidence wll not be disturbed absent an abuse of
discretion. [Citations omtted.] W agree with the
trial court that the substance of what was said on the
vi deot ape concerned the crinme for which appellant was
charged and tended to prove a material fact; thus it
was relevant evidence as defined by section 90.401,
Florida Statutes (1995). In respect to the objection
based upon section 90.403, Florida Statutes (1995),
Wllianson v. State, 681 So.2d 688, 696 (Fla.1996),
cert. denied, 520 U S 1200, 117 S.C. 1561, 137
L. Ed.2d 708 (1997), is applicable. In WIIlianson, we
recogni zed that proper application of section 90.403
requires a balancing test by the trial judge. Only
when the unfair prejudice substantially outweighs the
probative value of the evidence nust the evidence be
excluded. The trial court’s decision on this issue
confornms with our determnation in WIlIlianson, and we
find no abuse of discretion in admtting the evidence.

Thus, in determning whether there has been an abuse of
di scretion, this Court wll determne whether the ruling
confornms to the Code.

At bar, appellee cites no authority for the odd ruling that

the defense had to call the lab technician to present the



results of the blood test. This ruling had no basis in the

Evi dence Code. Brock v. State, 676 So.2d 991, 996 (Fla. 1st DCA

1996) states:

the proponent of evidence such as a |aboratory
report is not necessarily required to produce an
actual laboratory technician to testify. The suprene
court held that a records custodian wll suffice.
Love [v. Garcia, 634 So.2d 158, 160 (Fla.1994)]; Davis
V. St at e, 562 So.2d 431 (Fla. 1st DCA 1990)
(presumably trustworthy |aboratory report of urine
sanple testing positive for cocaine qualified as a
business record wupon testinmony of the |aboratory
t oxi col ogi st supervi sor, given as custodian  of
records, even though the actual conductor of the test
was not called to testify).

See also Baber v. State, 775 So.2d 258 (Fla.2000). It is worth

noting that the nedical examner’s office is a state agency.
Ch. 406, Fla. Stat. Hence, the issue at bar does not present
the sensitive Confrontation Cl ause concerns set out in Baber.
Cf. 8 90.803(18)(d), Fla. Stat.

For the first time on appeal, the state makes an entirely
different foundation argunment as to the evidence. I n maki ng
foundati on objections, the objecting party nust be specific so
that the proponent is not tripped up on a technicality. Jackson
v. State, 738 So.2d 382, 386 (Fla. 4th DCA 1999) states (e.s.):

C The general, non-specific objection in this
case--"lack of foundation"--did not alert the state or
the trial court as to what portion was m ssing from
the foundation for the adm ssion of business records
under section 90.803(6)(a). Wth a specific objection
not only can the trial court nmake an intelligent and
infornmed decision but it would also give the state an
opportunity to correct the defects, where possible, by
asking additional questions of the witness or calling
an additional wtness who mght be able to correct the
def ects.




Appel | ee now argues for the first tine that appellant should
have presented Dr. Bell’s testinony that the report was produced
in the ordinary course of business or was used in his autopsy
eval uati on. Hs testinony does make such a show ng.
Regardl ess, had appellee nade this objection at the right tineg,
nmore testinony woul d have been presented. Once the judge ruled
that the defense had to call the technician, there was no reason
to go through the futile effort of presenting further testinony
on this point.

Thus, the cases discussed at pages 18-20 of the answer brief

are beside the point. None supports the basel ess objection and
the erroneous ruling that the defense had to call t he
t echni ci an. Had appellee notified the court and appellant of

its present objection, it could have been immediately cured.
The state nowhere contends that this is not a routine test
conducted and relied on in the autopsy process. Under Hitchcock
v. State, 755 So.2d 638 (Fla. 2000), the objecting party nust
claimthat the test was untrustworthy or that a nedical exam ner
woul d not rely on such a test.

At page 20, appellee contends that, under Geralds v. State,

674 So.2d 96, 100 (Fla.1996) and Jones v. State, 580 So.2d 143,

145 (Fla.1991), a judge has wde discretion regarding cross-
exam nat i on. In those cases, this Court scrutinized the rulings
to see if they confornmed to |aw In Geralds, the defendant at
resentenci ng denied commtting the nurder, and the judge all owed
cross linking himto the crine. This Court reviewed governing

law, 674 So.2d 99-100, in affirmng the ruling. In Jones, the



judge barred defense cross-exanmnation of two wtnesses on
matters unrelated to their direct examnation as to possible
drug dealing in the past. This Court noted that the cross was
contrary to the rules of evidence.

At bar, by contrast, the cross-exam nation concerned the
W tnhess’ s autopsy procedure and findings, and the judge s ruling
has no basis in |aw. A judge does not have discretion to make
up novel rules of evidence in limting cross-exam nation. The
cross at bar was proper under the authorities discussed in
CGeral ds.

The state’s argunent as to prejudice contains the follow ng
astounding statenent at pages 20-21: “The evidence showed
Pfeiffer’s store closed at 6:00 p.m and he left at 7:30 p.m
for the 30 mnute drive hone. Further, there was anpl e evidence
of drug use found throughout the trailer. Thus, the jury was
aware Pfeiffer was involved wth drugs and had the tine to use
them that night.”

This statenent flatly contradicts the theory which the state
presented to the jury.!?

It told the jury that, after leaving his office, Al an
Pfeiffer “didn’t stop to buy lotto tickets”, “didn’t stop to see
a friend,” but “went directly hone”. T 4168. Once there, he
“picked up his nmail at the mail box and wal ked to the front door,
the north door, the door they always used, and |ocked the door

and he funbled for the light switch dropping a package of

1 The argunent at pages 20-21 is also contrary to the
state’s argunent at page 51 of its brief.
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cigarettes.” T 4168-609.

It said that, on arriving hone at 8:00, T 4168, he “nanaged

to turn on the north porch light”, and then was shot as he
“l eaned over to look at the [stereo] button to turn it off”. T
41609.

It told the jury that Connie called Alan at 7:30 wth
alarmng news in order to get himto cone directly hone: “It was
a lure to get Alan to cone hone at 8:00 o' clock.”. T 4202.

The prosecutor gave her personal assurance that Al an had not

snoked: oL And | seriously doubt [Alan] was snoking a
cigarette, a regular cigarette and snoking -". T 4206.

The state’s theory that, inmmediately on arriving honme, Al an
bent over the stereo and was shot w thout warning, provided its
explanation for the position of his body and how appellant was
able to shoot himfrom behind. T 4219-20.

Thus, in its brief on appeal, the state basically concedes
that the cannabanoids in Alan’s blood contradict the theory it
presented to the jury. The exclusion of this evidence on
| egal Iy i nsupportabl e grounds requires reversal.

3. WHETHER REVERSI BLE ERROR OCCURRED VWHEN THE COURT
LI M TED CRCSS- EXAM NATI ON OF DET. BRUMLEY.

The discussion of the first trial at pages 21-22 of the
answer brief is irrelevant. This Court should consider the nore
relevant fact that the state had Det. Brumley testify to an
extensive police investigation. Anmong ot her things, they sent
“detectives to start neighborhood canvases and backgrounds on

the deceased”, T 3205, and “we foll owed up whatever |eads we had



from the neighborhood canvas and followed up the - had a
detective follow up the background on the deceased and the
financial aspect of him” T 3316. As appellant contended

bel ow, and appellee did not dispute, the state opened the door

to the | eads pursued because they communicated to the jury that
the officers scoured the area, followng the | eads. T 3328

The state did not dispute that its testinony anounted to
hear say. T 3329. The defense sought to show that it was “not
accurate” that the officers had followed up all the |eads. T
3328.

The state’s brief puts forward no authority for the
proposition that it could put before the jury that it received
and pursued |eads about a nurder, and then prevent the defense
frominformng the jury of what those | eads were.

Appel l ant disagrees with the statenent at page 24 of the
answer brief that Brum ey did not testify about actions taken in
response to the canvas. He said that the police followed up on
the leads they had from the neighborhood canvas. The defense
sought to refute this and show it was “not accurate” that they
followed up the leads. It was error to bar cross-exan nation on
this point.

Page 23 of the answer brief says about cases cited in the
initial brief (e.s.): “These cases deal with instances where the
adm ssion of one part of a hearsay statenent nay dictate

adm ssion of the balance in order not to | eave the jury confused

or with a wong inpression. Such is not the case here.”

Appel l ant agrees with the characterization of the cases, but



argues that they do apply at bar. Appel l ee did not deny bel ow

that it had put hearsay? before the jury, nor that it led jurors

to believe that the police had followed up every | ead. It said

the facts were undisputed and “we know the facts of the case.
Appel lant was correct in contending that the detective’'s
testinony on direct exam nation would | eave the jury confused or
with a wong inpression. At bar, the inescapable inference was
that the information received by the police was that the
shooting occurred at 8:00 p.m Hence, the state argued to the
jury that “we know about Connie’s 8:00 p.m “iron-clad alibi”.
T 4179.

Crunp v. State, 622 So.2d 963 (Fla. 1993), which the answer

brief maintains “is on point”, involves a different situation.
There, the state did not put before the jury that the police had
interviewed witnesses in the area of the crinme and followed up
on resulting |eads. The defense brought the nmatter up. Crunmp
did not involve the state maintaining that “we know the facts
of the case. It did not involve derogation of the right to
present evidence “in order not to leave the jury confused or
wth a wong inpression” (to quote the state’'s brief again)

Prejudicial error occurred at bar. Cf. Royster v. State, 741

So.2d 606, 607 (Fla. 2" DCA 1999) (error in excluding defense
evidence prejudicial “particularly in light of statenents nade

by the state attorney during closing whereby he criticized the

2 See Postell v. State, 398 So.2d 851, 853 (Fla. 3¢ DCA
1981) and Keen v. State, 25 Fla. L. Wekly S754 (Fla. Sept. 28,
2000) .
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defense” for not producing such evidence; citing Garcia V.
State, 564 So.2d 124, 128-29 (Fla.1990)).

4. WHETHER THE COURT ERRED I N CLOSI NG | NDI VI DUAL VA R
DI RE TO THE PUBLI C AND APPELLANT' S FAM LY.

The state’s brief presents the notion that a judge may bar
all but one nenber of the public from court proceedi ngs w thout
any conpelling reason to do so. This Court should reject this
proposition and order a new trial.

Appel | ant does not dispute the general discussion of cases
at page 29 of the answer brief. The cases on page 30 do not

hel p appel | ee. In Snyder v. Coiner, 510 F.2d 224 (4" Cr

1975), the bailiff briefly refused to let people in or out of
the courtroom but the judge “quickly changed” this action.
“There were no restrictions placed on the defendant, his
counsel, famly or wtnesses or even spectators then in the
courtroom The incident was entirely too trivial to anbunt to a

constitutional deprivation.” Id. 230. In Aaron v. Capps, 507

F.2d 685, 687 (5" Cir. 1975): “The prosecutrix’ relatives, the
defendant’s relatives, all those necessary to the conduct of the
trial, other attorneys, defendant’s clergynman and the press were
allowed in the courtroom other nenbers of the public were
barred.” At page 688, the court contrasted the case before it

to one where proceedings were held in chanbers. C. also Lews

v. Peyton, 352 F.2d 791 (4" Cr. 1965) (barring public from
room in honme where judge and officials took testinony of
bedri dden prosecutrix violated Sixth Armendnent).

Ayala v. Speckard, 131 F.3d 62, 70 (2™ Cir.1997)




states(e.s.):

It may be doubted whether trial judges can nmake

meani ngf ul distinctions between "conpelling" and
"overriding" interests or can distinguish between
whet her such interests are "likely to be prejudiced”

or whether there is a "substantial probability of"
prejudice. W believe the sensible course is for the
trial judge to recognize that open trials are strongly
favored, to require persuasive evidence of serious
risk to an inportant interest in ordering any closure,
and to realize that the nore extensive is the closure
requested, the greater nust be the gravity of the
required interest and the likelihood of risk to that
interest. After all, a word Ilike "overriding" 1is
really not a calibrated neasure of the gravity of an
interest; it reflects a conclusion that a particular
interest asserted, together wth the Ilikelihood of
risk to that interest, is sufficient to justify the
degree of closure sought.

As an exanple of a proper closure, the court cited a case
excluding the defendant’s famly after they had threatened a
W t ness.

In United States v. Brazel, 102 F.3d 1120, 1155 (11" Cir

1997), on which appellee greatly relies, the “partial closure”
amounted to checking the identity of persons entering the
courtroom during the third week of the trial and arresting the
girlfriend of one defendant on a state warrant. There and in

Douglas v. Wainwight, 739 F.2d 531, 532-33 (11th Cir.1984), the

court noted that a “partial closure” occurs if the press and

famly nenbers of the defendant and witness are allowed in while

others are excluded. There was not a “partial closure” at bar

At first, the judge let no one in the room Later, he allowed



in one person at a tine; appellant’s famly was excl uded.?

Relying on a 1960 case, appellee suggests a failure to

preserve this issue for review In Levine v. United States, 362
U S 610 (1960), Levine refused to answer grand jury questions.
In keeping with grand jury secrecy, a judge held a closed-door
hearing where the relevant portion of the grand jury proceedi ngs
wer e read. Levine again refused to answer, and the judge held
him in contenpt. The Court wupheld the contenpt conviction
noting that it was proper to conduct a closed-door hearing as to
what had happened in front of the grand jury, and that Levine
wai ved any claim that the judge should have re-opened the
courtroom where no “reference was nmade to the exclusion of the
general public” by counsel. Id. 614. Appel | ee does not show
how this summary contenpt case involving a grand jury has any
bearing on the nurder trial at bar at which the judge excluded
the public from large portions of jury selection. Regar dl ess,

Johnson v. U S., 520 U S. 461, 468-69 (1997) |listed denial of

the right to a public trial as a “structural defect” that may be

raised for the first tinme on appeal.

8 (Oher cases cited on page 31 are also irrelevant: U.S. v.
DeLuca, 137 F.3d 24 (1st Cir.1998) (spectators to organized crine
trial required to provide identification); U.S. v. GOsborne, 68
F.3d 94 (5" Cir.1995) (one spectator excluded while child victim
testified; de novo review); US. v. Farnmer, 32 F.3d 369 (8" Cir.
1994) (defendant’s famly had threatened child victim barred
during her testinony); U.S. v. Sherlock, 962 F.3d 1349 (9" Gr
1989) (def endant s’ famlies excluded when child wvictim
testified; judge saw them giggling and maki ng faces during her
testinmony); U.S. v. Glloway, 937 F.2d 542 (10th Gir.1991)
(defendant’s famly not excluded during 18-year-old victinms
testinony).
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| ndeed, appellee concedes at page 33 that, where there has
been a total closure, a defendant can raise the issue for the
first time on appeal. At bar, the judge initially would not |et
anyone into the room Only later, did he allow only one person.
There was a total closure at Dbar. There is no procedural
defaul t.

Denial of a public trial is a “structural” error, which

cannot be harmnl ess. Neder v. United States, 119 S.C. 1827,

1833 (1999), Wlliams v. State, 736 So.2d 699 (Fla. 4" DCA

1999) . ¢

5. WHETHER THE COURT ERRED I N DENYI NG THE DEFENSE
MOTI ON FOR STATEMENT OF PARTI CULARS AND LETTING THE
STATE ARGUE | TS ALTERNATI VE PRI NCl PAL THEORY

Appellee’s brief cites cases regarding a court’s broad
discretion as to notions for statenent of particulars. Its
primary case was decided in 1949, well before this Court enacted
rule 3.140(n), which says that the court “shall order” the state
to furnish a statenent of particulars if the indictnent fails to
provide sufficient information to enable preparation of the
def ense. The two DCA cases cannot overrule rule 3.140(n). In

State v. Covington, 392 So.2d 1321 (Fla.1981), this Court

di sapproved of charging docunents which nerely track the statute

and do not specifically apprise the accused of what he nust

defend against. In such cases there nust be supplenental
description of the alleged m sconduct. Id. The indictnent at
bar had the sanme defect: it let the state present directly

4 As noted in the initial brief, courts in other states
have followed WIIli ans.



contradictory theories of the facts contrary to due process.

At pages 38-39, appellee clains that appellant now nmakes an
argunent different from his argunent bel ow As below, he now
contends that the state could not legally present theories so
inconsistent with each other as those at bar. To decide this
matter, this Court nust consider the due process analysis set

out in Schad v. Arizona, 501 US. 624 (1991), which entails

review of the comon |aw Appel l ant does not dispute the
el ements of murder, nor that “a co-assailant may be convicted of
first-degree nurder even though he was not the actual killer” as
stated at page 39 of appellee’s brief. He also does not dispute
that one who hires another to commt nurder is also cul pable of
the crine.

| nst ead, appellant contends that the state may not present
factual theories so disparate as those at bar w thout requiring
jury unanimty as to either theory. Not wi t hst andi ng that, as
appel l ee contends at pages 40-41, present statutes differ from
the common |aw, the state nust conply with due process. And due
process anal ysis under Schad requires consideration of what the
common | aw al | owed.

The answer brief tacitly admts that the comon |aw would
not allow the prosecution at bar. It does not dispute that the
t heori es bel ow invol ved separate el enents. It does not explain

how the prosecution at bar was constitutional under Richardson

v. United States, 526 U.S. 813 (1999).

6. WHETHER REVERSI BLE ERROR OCCURRED IN THE STATE' S
GUI LT- PHASE FI NAL ARGUMENT.



As to the state’'s reliance on Breedlove v. State, 413 So.2d

1, 8 (Fla.1982), this Court wote in Gore v. State, 719 So.2d

1197, 1200 (Fla. 1998) (e.s.):

VWile wde latitude is permtted in closing argunent,
see Breedlove v. State, 413 So.2d 1, 8 (Fla.1982),
this latitude does not extend to permt inproper

argunent .

This Court wll reverse for inproper argunent unless the
appel l ee can denonstrate that its argunment was harnl ess beyond

a reasonabl e doubt. See Martinez v. State, 761 So.2d 1074, 1083

(Fl a. 2000); Breedlove (court will reverse where it is reasonably
evident that argunment “mght have” influenced verdict). Wth
this in mnd, appellant does not dispute the general discussion
at pages 43-44 of appellee s brief.

At page 45, appellee’s brief concedes that the court
overrul ed several defense objections. Hence, this Court is to
consider both preserved and unpreserved issues in determning

prejudice. See Ruiz v. State, 743 So.2d 1, 7 (Fla. 1999).

Regar dl ess, f undanent al error occurs where inproper

argunents pervade the state’ s presentation. See Caraballo v.

State, 762 So.2d 542 (Fla. 5'" DCA 2000)(cunul ative effect of
i nproper prosecutorial coments anounted to fundanental error);

Quaggin v. State, 752 So.2d 19, 26 (Fla. 5" DCA 2000)

(fundanmental error where cunulative effect went “to the very

heart of the case”); Cochran v. State, 711 So.2d 1159 (Fla. 4th

DCA 1998).
Appel l ant disagrees with appellee’s reliance on State v.

Lewis, 543 So.2d 760, 768 (Fla. 2" DCA 1989). That opinion



takes a permssive attitude toward statenents of personal
opinion, ruling that the state’s use of such terns as “we know’,
“I think”, and “l believe” were not erroneous or prejudicial.

O her cases strongly disapprove such remarks. See, e.qg., Silva

V. Nightingale, 619 So.2d 4 (Fla. 5th DCA 1993) (reversing for

five statenments of personal opinion, only two of which were

objected to); Kaas v. Atlas Chemcal Co., 623 So.2d 525 (Fla. 3d

DCA 1993) (five statenments of personal opinion); Stokes v. Wt

‘N WIld, 523 So.2d 181 (Fla. 5th DCA 1988); Mihammad v. Toys "R’

Us, Inc., 668 So. 2d 254, 258 (Fla. 1st DCA 1996) (citing
cases).

State v. Lewis was limted to its specific facts, where the

prosecutor said that “we know through other testinony the
[ defendant’s] story is a lie”. At bar, the argunent as a whol e
united clains of personal know edge, argunent that the evidence
was uncontroverted, statenents wunsupported by the evidence,

claims that the facts were “accepted’”, and other inproper

ar gunent . State v. Lewis did not involve the state’ s exclusion
of evidence controverting its case. A statenent that “we know’
the facts is particularly harnful iif based on an inproper

evidentiary record. Cf. Delgado v. State, 573 So.2d 83, 85

(Fla. 2" DCA 1990) (state conpounded error of adm ssion of
collateral crinme evidence by telling jury: "[We know that Velm
was there when he said he was going to go over to kill, and that
he had killed before, that he was going to kill here and he
woul d kill again. W know that."); Garcia.

Appel l ee’s argunent at pages 45-50 ignores the overal
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effect of the pervasive use of the first person. Wi | e
i ndi vidual remarks may not have anmounted to reversible error,
the court nust consider the total effect of the argunent. The
argunent at bar was much worse than the argunent in cases like
Silva and Kaas.

The argunent at page 51 is contrary to argunent at pages 20-
21 as to to Pfeiffer’'s actions before the nurder. It did not
present its statenments as a set of logical inferences - it
presented them as actual fact, which it shored up wth
statenents of personal Dbelief in the veracity of its main
W t nesses and ot her inproper argunents.

As to the state’s argunent at page 52, it again ignores that
it did not present its assertions as nere inferences. The trial
court erred in overruling the objection: it effectively told the
jury that the state’s factual contentions were correct.

As to argunent that it was uncontroverted that no one saw
appel l ant between 6:30 and 9:30, appellee overlooks that, in
fact, he told the police that various persons saw him at the
fair over that period. T 4056- 57. It is significant that he
did not claimfor the first tinme at trial that soneone uniquely
available to him provided an alibi. The state may argue the
failure to «call a wtness only if there is a special
rel ati onship between the defendant and the w tness such that the

witness is not equally available to the state. See Lawyer V.

State, 627 So. 2d 564, 567 (Fla. 4" DCA 1993), Davis v. State,

744 So. 2d 1091 (Fla. 5'" DCA 1999), State v. Mchaels, 454 So.

2d 560, 562 (Fla. 1984), Jackson v. State, 575 So. 2d 181, 188




(Fla. 1991). This Court should reverse unless the comrent was

harm ess beyond a reasonable doubt. . United States V.

Hasting, 461 U S. 499 (1983) (comment that defense did not
chal | enge governnent case).

As to the comment that no one heard shots after 9:30, the
state argues, with no authority, that it may bar evidence and

then comment on its absence. Clark v. State, 756 So. 2d 244

(Fla. 5'" DCA 2000) refutes this argunent. There, the judge
correctly granted a defense objection, and excluded as
irrel evant evidence that the defendant had drugs when arrested.
But then, after keeping the evidence out, the defense comented
on the absence of such evidence. The Fifth DCA found this
action so egregious as to ampbunt to manifest necessity for a

mstrial. See also Wiand v. State, 732 So.2d 1044, 1056

(Fla.1999) (exclusion of evidence of prior donmestic violence |et
state discredit defense in final argunent). At bar, assum ng,
arguendo that evidence of shots after 9:30 was properly
excluded, it was manifestly inproper for the state to coment on
t he absence of the evidence which it had successfully kept from
the jury.

Part D of the argunent at page 54 presents no argunent
except to refer to the fundanental error rule. There was a
viol ation of due process under Schad, so that fundanental error
occurred at bar.

At page 56 of its brief (e.s.), appellee said that it

“argued that if its presentation was not believable, i.e., that

it did not carry its burden of proof, then the jury should




acquit.” But of course, the state did not include the
underlined phrase in its argument to the jury. It told the jury
to acquit only if it did not believe anything its wtnesses
sai d. T 4229. This presented a nuch |ower standard of proof
than the Due Process Causes of the state and federa
constitutions inpose.

The standard for a crimnal conviction is not which
side is nore believable, but whether, taking all the
evidence into consideration, the State has proven
every essenti al element of the «crinme beyond a
reasonabl e doubt. For that reason, it is error for a
prosecutor to nake statenents that shift the burden of
proof and invite the jury to convict the defendant for
sonme reason other than that the State has proved its
case beyond a reasonabl e doubt.

Gore v. State, 719 So.2d 1197, 1200-01 (Fla.1998). See also

Freeman v. State, 717 So.2d 105, 108 (Fla. 5'" DCA 1998) (finding
fundanental error where state, anong other things, told jurors
that “*the question’ was who they wanted to believe”).

Appel l ee cites no case authorizing the argunent it presented
to the jury. Wil e appellee’s brief correctly says at page 56
that its argunment “relates to the evidence presented and
requested the jury to determne guilt fromit”, it presented the
jury with an incorrect burden of proof.

Appel | ee concludes by listing a nunber of inproper argunents
whi ch has engaged in other cases, but did not enploy at bar.
Answer brief, pages 56-57. This hardly justifies the argunent
it made to the jury at bar.

9. WHETHER THE DEATH SENTENCE | S DI SPROPORTI ONATE

Appel I ee’ s bri ef mai nt ai ns t hat appel | ant was t he



“mast er m nd” of this nurder. Appel l ee’s evidence and
presentation at trial was that Connie Pfeiffer conceived a plan
to murder her husband, asked different persons to do the crine

until Donna WAddell volunteered appellant for the job. Appellee

contended that Connie needed soneone else to conmt the crinme so
that she would have an “iron clad” alibi. The record does not
show whether the details of the planning were appellant’s or
whet her he was sinply followng out a plan nade by Connie. In
fact, it suggests the latter. When Connie’s plan to have the

husband nurdered while she was out of town fell through, she

arranged anot her supposedly iron clad alibi - that she would be
at the fair with her |over. The record does not show that
Connie, who received a I|life sentence, was the subject of
appellant’s control in any way. It refutes any such claim

The state’'s “masterm nd” theory at bar differs from the
situations in cases where this Court has found a death sentence

proportionate for a “masterm nd”. In Sexton v. State, 25 Fla

L. Weekly S818 (Fla. Dec. 21, 2000), Sexton “ruthlessly utilized
his own sinple-mnded and abused son” to commt the nurder. In

Larzelere v. State, 676 So.2d 394 (Fla.1996), the actions of

Larzelere <closely mrrored those of Connie Pfeiffer, not

appel | ant . In Antone v. State, 382 So.2d 1205, 1208 (Fla.

1980), Antone hired the tw nmen who commtted the nurder,
supplied the gun, paid the noney from his pocket, and pressured

them to conplete the task. In Fotopoulos v. State, 608 So.2d

784, 792-94 (Fla.1992), the defendant hatched an elaborate

schenme to kill his wfe, dragging his girlfriend into the schene
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by bl ackmailing her.

The judge wote that appellant was the mastermnd in that
he planned and carried out the nurder, established the alibi
selected the weapon arranged to steal it, and disposed of
evi dence connecting himto the nmurder scene. R 511

The record does not support this ruling. The record shows
that the nurder was Connie’s idea and that Donna brought
appellant into the plan. According to the state, it was
Connie’s plan to have soneone else conmt the nurder while she
had an iron clad alibi. Donna Waddel |l specifically testified
that she, Sarah and appellant jointly decided to get her
father’s gun. T 3803, 3804. Donna suggested the idea of
getting the gun. T 3809. Appellant was not nore cul pable than
Connie by reason of disposing of evidence - she carefully

arranged the crinme so that there would be no evidence at all

linking her to the crime, according to the state: “Connie
Pfeiffer would need an iron-clad alibi. An iron-clad alibi.
She couldn’t kill her husband herself. She woul d have to hire
sonmeone to do it.” T 4179. Thus, not only did Connie make sure

there was no evidence linking her to the crinme, she lured the
young co-defendants into her nurderous schenme. Accordingly, she
was not |ess cul pable than appellant. She was a gainfully
enpl oyed grown-up notivated by a desire to obtain noney to nake
her car paynents and buy a property.

Further, the sentencing order does not show that she had as
much mtigation as appellant. Hence, this case is not |ike

Bradley v. State, No. SC93373 (Fla. Mar. 1, 2001). Bradl ey was
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a 36-year-old operator of his own business who commtted a
murder for between $100, 000 to $200,000; he duped two teenagers
into participating in the nmurder; the wife’s mtigation was mnmuch
stronger than Bradley’s. Appel lant, on the other hand, was an
unenpl oyed teenager brought into the plan by two ol der wonen.
He received alnost nothing while the wife reaped substanti al
benefits.

Appellee’s brief relies on Larzelere and Ventura v. State,

560 So.2d 217 (Fla.1990). Larzal ere presented no mtigating
evidence and clained in mtigation only that she could adjust to
life in prison and was not the shooter. Thus, hers was not
anong the least mtigated nurder cases. Further, she relied on
the claim that the sentence was disproportionate because the
al | eged shooter was acquitted. At bar, the instigator of the
mur der, against whom the aggravators would nost heavily apply
was convicted of first degree nurder, but was not sentenced to
deat h. In Ventura, the defendant presented no proportionality
argunent, and this Court did not even discuss the issue of
proportionality. Hence, Ventura does not bear on the issue at
bar. Further, there were no mtigators at all in Ventura.

Appel | ee’ s argunent at pages 75-76 m sapprehends appellant’s
argunent. Appel l ant does not argue that the |aw forbids capital
puni shment for a nurder commtted by a 19-year-old. LeCroy v.
State, 533 So.2d 750 (Fla.1988), is beside the point. | t
i nvol ved a double homcide with three aggravating circunstances,

and no clear proportionality discussion. In Nelson v. State,

748 So.2d 237 (Fla.1999), there were also three aggravators.
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Nel son beat his victim with a baseball bat. When the victim

begged for his life, Nelson cut his throat with a box cutter

Ki nbrough v. State, 700 So.2d 634 (Fla.1997), also involved
t hree aggravators. The defendant raped and beat the victimto
death and there was only “weak nonstatutory mtigation”. In

Henyard v. State, 689 So.2d 239 (Fla.1996), the defendant raped

and shot a nother in the presence of her two little daughters,
then abducted and nurdered the two girls. There were four
aggravating circunstances. These cases had nmuch nore
aggravation and |l ess mtigation than the case at bar.

Al so beside the point is Mrdenti v. State, 630 So.2d 1080

(Fl a. 1994). Mordenti, age 50, conmitted a nurder for $17,000
The person who hired him later killed hinself, so that he did

not receive disparate treatnent by the court. In Bonifay v.

State, 680 So.2d 413 (Fla.1996), there were 3 aggravators, and
“not only was the defendant in Bonifay hired to conmt the
murder; when the nurder actually occurred, Bonifay callously
killed the wong person. The facts of that case indicated that
the defendant broke into the store where the nurder occurred
and, after he did so, the victimwas lying on the floor begging
for his life and talking about his wife and children. The
defendant told himto shut up and shot himtwce in the head.”

Snipes v. State, 733 So. 2d 1000, 1008 (Fla. 1999). On appeal

Bonifay did not even argue that his death sentence was
di sproportionate, and the person who paid for the nurder was

hinself sentenced to death, Archer v. State, 673 So.2d 17

(Fla.1996), so there was no disparate treatnent.
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In Downs v. State, 572 So.2d 895 (Fla.1990), the person who

hired Downs died shortly after the nurder. Hence, he was never
brought to justice, so that again there was no issue of
di sparate treatnment of equally cul pable persons. (Downs was
obvi ously nore cul pable than another person whom Downs hinself
recruited, since Downs conmmtted the nmnurder.) Al so Downs
i nvol ved 3 aggravat ors.

In Ventura, there was no mtigation, and Ventura presented
no proportionality argunent. As in Mrdenti and Downs, the
person who hired Ventura was not brought to justice: the case
agai nst himwas di sm ssed on speedy trial grounds.

In view of the foregoing, the argunent at pages 78-79 that
Connie’s |life sentence does not constitute disparate treatnent
under Mrdenti and Ventura is incorrect: in those cases, the
persons who paid for the nurders were never brought to justice,
so that the courts never had a chance to give then equal
treat nent.

10. WHETHER APPELLANT" S DEATH SENTENCE IS
DI SPROPORTI ONATE OR UNCONSTI TUTI ONAL  WHERE THE STATE
PRESENTED THE JURY W TH THE ALTERNATI VE THAT APPELLANT
DD NOT DI RECTLY PARTICI PATE IN THE MJRDER AND WAS
QU LTY AS AN ACCESSORY.

Page 79 of the answer brief says, “the State did not argue
Evans was not the shooter nor that he was a m nor player.”

Appel l ee forgets that it told jurors they could convict on
the basis of unscrewing a light bulb and providing an alibi, T
4172-74, 4207-11, 4228-29, and said: “Half of you could go back
there and think that Paul Evans is the shooter and half of you

could believe that he is so actively involved in this crime that
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he’s involved as a principal, that you can find him guilty of
first degree nmurder. You don’t have to agree as to which
theory.” T 4172-74.

Stepping lightly over the fact that the jury may have based
its verdict on the alternative principal theory, the state now
contends that appellant was the shooter, saying that a “major
participant” in a felony nmurder may be eligible for the death

penalty under Van Poyck v. State, 564 So.2d 1066 (Fla. 1990).

“Armed to the teeth”, Van Poyck and his co-defendant assaulted
prison guards in an attenpt to free an inmate from custody. The
co-defendant killed a guard, and he and Van Poyck tore off wth
guns blazing in a high speed chase in which many people were
endangered. Van Poyck has no bearing on the case at bar.

Rogers v. State, 511 So.2d 526, 536 (Fla.1987) does not help

appel | ee. There, this Court wote (e.s.): “By finding Rogers

guilty of first-degree nurder, the jury decided he was present

at and had commtted the nurder. A special verdict to this

effect was unnecessary.” At bar, the verdict may or may not
reflect a finding that appellant was present and commtted the
nmur der .

In Archer, the defendant (like Connie Pfeiffer) hired a
teen-ager to commt a nurder. The state’s principal theory at
bar was far different, and Archer does not help the state.

The state’s <claim of procedural default overlooks the
repeated objections to the state’'s presentation of its
alternative theories. R 398-99, T 2137-38, 2147-56, T 4089-92.

Once the court ruled against counsel, there was no obligation to

- 29 -



flout the court’s patience by beating a dead horse and arguing

the point yet nore tines. See Sinpson v. State, 418 So.2d 984

(Fla.1982), Thomas v. State, 419 So.2d 634 (Fla.1982), WIlians

v. State, 414 So.2d 509 (Fla.1982), Spurlock v. State, 420 So.2d

875 (Fla.1982), Holton v. State, 573 So.2d 284 (Fla.1991), Hunt

v. State, 613 So.2d 893 (Fla.1992).

Appel l ee’s argunent as to Apprendi v. New Jersey, 120 S. Ct.

2348 (2000) rests on a false prem se. One convicted of first
degree nurder is eligible for a death sentence only if there are

“sufficient aggravating circunstances” and the mtigators do not
outweigh them 8§ 921.141(2) and (3), Fla. Stat. Hence, a death
sentence cannot be inposed unless there are additional factual
findings as to sentencing circunstances. The Apprendi plurality
noted that the jury need not make findings as to the sentencing
circunstances once the jury has already “found the defendant

guilty of all the elenments of an offense which carries as its

maxi num penalty the sentence of death”. 120 S.C. at 2366

(quoting Al nendarez-Torres v. United States, 523 U. S. 224, 257,

n. 2 (1998) (Scalia, J., dissenting)). The Court wote in Jones
v. United States, 526 U S. 227, 249-51 (1999), that the cases

cited at page 82 of the answer brief do not dispose of the issue

at bar: in Walton v. Arizona, 497 U S. 639 (1990), the Court

considered that one convicted of first degree nurder in Arizona

automatically qualified for the death penalty; Spaziano V.

Florida, 468 U.S. 447 (1984), “contains no discussion of the

sort of factfinding” involved at bar; in Hldwn v. Florida, 490

US 638 (1989), as the answer brief concedes at page 82, the
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guestion was whether the jury had to “specify” the aggravators

that it found; Proffitt v. Florida, 428 U S. 242 (1976) nerely

approved section 921.141 in broad terns. At bar, contrary to
the Florida Constitution’s unanimty requirenment, the jury did
not unani nously determ ne any sentencing circunstance beyond a
reasonabl e doubt, so that appellant’s sentence also violates the
state constitution.

11. WHETHER FUNDAMENTAL ERROR OCCURRED IN THE STATE S
PENALTY ARGUMENT.

Appellant relies on his initial brief except to note:
Appellee’s brief repeatedly says that inproper argunent is
harmess if it did not directly affect the sentencing order,

citing to Bertolotti v. State, 476 So.2d 130 (Fla.1985).

Appel | ee overl ooks that, since the judge relied on the jury’s
penalty verdict, error in the jury phase infected the sentence.

See Espinosa v. Florida, 505 U S. 1079 (1992).

Appellee’s brief nekes no defense of its argunent that
jurors should contrast appellant with teenage soldiers in Wrld
War |1 “hitting the beaches and ... pouring out of those boats”.
T 4432.

CONCLUSI ON

Based on the foregoing argunent and the authorities cited
therein, appellant respectfully submts this Court should vacate
the conviction and sentence, and remand to the trial court for
further proceedings, or grant such other relief as may be

appropri at e.
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