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CERTI FI CATE OF TYPE SIZE AND FONT

This brief is typed in Courier New 12 point.

STATEMENT OF THE CASE AND FACTS

On February 21, 1997 the staff of a notel in Pensacol a found
seventy-five-year-old John Johnston deadinthe roomhe rentedthe
previ ous eveni ng. (T Il 250-53).1 Dr. John Lazarchick, the
medi cal exam ner, exam ned t he body at the scene (T 111 487-89) and

concl uded t hat the victi mhad been dead bet ween twel ve and t went y-

four hours. (T Il 493). Lazarchi ck conducted an autopsy on
February 22, 1997 (T 111 494) and found ei ght stab wounds to the
body, i.e., four to the chest, three to the neck, and a defensive
wound to the victim s thunb. (T I11 499-515). Three of the chest

wounds and one of the neck wounds woul d have been fatal, and the
victim would have felt extrenme pain. (T 111 502-517). He
concluded that the victimwas |ying face up i n bed when st abbed.
(T11l 518). Jan Johnson, a bl ood spatter analyst with the Florida
Depart nent of Law Enforcenment (FDLE), agreed with t hat concl usi on
(T IV 725).

Perry’ s fingerprint was on a soap w apper foundintheroom(T
|V 641), and his DNA was found in the blood stain on a towel and

saliva on a cigarette butt. (T 1V 686-87). A wonman in the room

! “T 11 250-53" refers to pages 250 t hrough 253 of vol unme
Il of the transcripts. The transcripts consist of volunmes |
t hrough VIIIl, pages 1 through 1534.
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next to the victinm s heard noises fromhis roomaround 4:00 a. m
and sawa man resenbling Perry drive off inthevictims truck. (T
1 290-95). The Fl orida H ghway Patrol found the victim s truck in
Pal m Beach County and contacted the Escanmbia County Sheriff’s
Ofice. (T11l 446). Deputy Sanderson interviewed the driver of

the truck and through his investigation identified Perry as the

person the driver obtained the truck from (T 'l 447-50).
Sanderson procured a warrant for Perry’'s arrest (T IIl 451), but
Perry was not found until New Ol eans police arrested him on

Novenmber 5, 1997. (T IV 618).

Sander son and Deputy Yuhasz arrested Perry in NewOrl eans. (T
11 451). Perry told themthat he took the victim s wallet from
the notel room and that he stabbed the victim (T Il 461; VI
1041-42). On Novenber 24, 1997 the grand jury indicted Perry for
one count of first-degree nurder, either prenmeditated or during an
armed robbery. (R 1 1).°2

At trial Perry testifiedthat he was hitchhi king fromChi cago
to South Florida on February 20, 1997 when the victimgave hima
ride. (T V 805-08). Perry had little noney when he net the
victim (T V 810-11). Perry’'s theory of defense was that he was
t oo i ntoxi cated by drugs and al cohol to have forned the intent to
rob the victimor to conmt preneditated nurder. (E.g., TV 822-

77). A psychol ogi st, however, testified on behalf of the state

2 “R1 1" refers to page 1 of volume |I of the record. The
record consists of volunes |I through 111, pages 1 through 424.
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that Perry was capabl e of engagi ng i n purposeful, goal -oriented,
i ntentional behavior at the time of the nurder even t hough he m ght
have been intoxicated. (T VI 1000). The jury convicted Perry of
both preneditated and felony murder. (T VII 1227; R Il 288).

At the penalty phase Perry’s ex-wife testified that he had a
hi story of being violent, that he coll ected and carri ed kni ves, and
that he told her how soneone could be killed easily with a small
knife. (T VIl 1289-94). Perry testified about his life (T VII
1333-59), but his nmother (with whom he had had no contact for
al nost a decade) contradi cted nuch of his testinmony about hislife
as a child and teenager. (T VI 1494-72). Perry’ s fiancee
testifiedthat she knew hi mbet ween May and Oct ober 1997 and never
knew him to drink or wuse drugs. (T Vil 1389). Perry’s
psychophar macol ogi st testified that, if what Perry told himwere
true, Perry suffered a neuroaggressive di sorder epi sode at the tine
of the homcide. (T VIII 1398-99). Perry took the stand again
after these two witnesses and stated that, despite his earlier
testinmony to the contrary, he was never drunk between May and
Cct ober 1997 and did not use drugs during that tinme because his
enpl oyer required drug tests. (T VIII 1438-39).

The jury recomended that Perry be sentenced to death by a
vote of ten to two. (R 11 305; T VIII 1528). Each side filed a
sentenci ng nmenorandum (R Il 312, 332), and the court held a
prelim nary sentencing hearing on August 5, 1999. (R 11 349 et
seq.). Thereafter, the court sentenced Perry to death on August

-3-



26, 1999, finding that the three aggravators of felony
mur der / r obbery, heinous, atrocious, or cruel (HAC), and cold,
calcul ated, and preneditated (CCP) outweighed the proposed

statutory and nonstatutory mtigation. (R 11l 384-409).



SUMVARY OF ARGUMENT

| SSUE 1| .

The trial court did not err in denying Perry s notions for
judgnment of acquittal because the state presented conpetent
substanti al evidence to support the jury’ s finding Perry guilty of

both first-degree preneditated and fel ony nurder.

I SSUE 11

The trial court did not err in refusing to allow Perry to
guestion prospective jurors on their understandi ng of what a term
of life inmprisonment meant. The court instructed the jury on the
possi bl e sentences, and Perry argued to it that a life sentence

meant he woul d not be parol ed.

| SSUE 111.
The trial court properly allowedthe statetocall Perry’ s ex-

wife to testify to aggravating evidence and to rebut mitigating

evi dence.

| SSUE | V.
The trial court properly found this nurder to have been

commtted in a hei nous, atrocious, or cruel manner.



| SSUE V.
The trial court did not err in finding the nurder was

commtted in a cold, calculated, and preneditated manner

| SSUE VI .
The trial court correctly found that the state establishedthe

fel ony nmurder/robbery aggravator.

| SSUE VII.

The trial court did not err in refusing to give Perry’s
proposed instruction that the jury’s recomended sentence nust be

gi ven great weight.

| SSUE VII11.

Perry’s death sentence is proportionate.



ARGUMENT
| SSUE |

THE TRIAL COURT PROPERLY DENI ED PERRY' S
MOTI ONS FOR JUDGVENT OF ACQUI TTAL.

Perry argues that thetrial court erredindenying his notions
for judgnment of acquittal because the evidence is insufficient to
support his conviction of first-degree nurder. Thereis no nerit
to this claim

The state charged Perry wi t h one count of first-degree nurder,
either “froma preneditated design to effect the death of a human
bei ng” or during the conm ssion of the felony of robbery while
armed. (R1 1). After the state rested (T IV 773), Perry noved
for a judgnment of acquittal, arguing that the state had failed to
prove first-degree nurder, either preneditated or during a felony,
and had al so not proved that a robbery occurred. (T V 777-79).
The trial court deniedthe notion and told Perry he could argue his
theoriestothe jury. (T V 780). After Perry presented his case,
the state cal |l ed several rebuttal witnesses. (T YV, VI 997-1045).
Perry renewed hi s noti on for judgnent of acquittal, whichthetrial
court denied. (T VI 1046-47).

During the guilt-phase charge conference, Perry asked that the
court give a special instructionto the jury on the robbery being
an afterthought, and the court granted that request. (T VI 1068-
74; R 11 293). Perry also nmoved for a special verdict form

regarding the jury’ s theory of guilt. (R1 92). After discussing



the matter (R 11 231-38; T VI 1083-86), the court granted the
request, and the verdict formlisted first-degree murder with
separ at e questi ons regardi ng bot h prenedi tati on and f el ony nurder.
(RI1 288). The jury convicted Perry of first-degree nmurder under
both theories. (R 11 288; T VII 1227).

VWhen a def endant noves for a judgnent of acquittal, he or she
“adm ts not only the facts stated inthe evidence adduced, but al so
adm ts every concl usi on favorable to the adverse party that ajury
m ght fairly and reasonably infer fromthe evidence.” Lynch v.
State, 293 So.2d 44, 45 (Fla. 1974). This Court has repeatedly
affirmed the rule that “courts should not grant a notion for
judgnment of acquittal unless the evidence is such that no view
which the jury may lawfully take of it favorable to the opposite

party can be sustai ned under the law.” |d.; Gordonv. State, 704

So.2d 107 (Fla. 1997); Gudinas v. State, 693 So.2d 953 (Fla.),

cert. denied, 522 U.S. 936 (1997); Barwick v. State, 660 So. 2d 685

(Fla. 1995), cert. denied, 516 U.S. 1097 (1996); DeAngel o v. State,

616 So.2d 440 (Fla. 1993); Taylor v. State, 583 So.2d 323 (Fla.

1991). Atrial court should “reviewthe evidence to determ ne the
presence or absence of conpetent evidence fromwhichthe jury could
infer guilt to the exclusion of all other inferences.” State v.
Law, 559 So.2d 187, 189 (Fla. 1989) (enphasisinoriginal); MIller

v. State, 25 Fl a. L. Weekly S649 (Fl a. August 31, 2000); Benedith v.

State, 717 So.2d 472 (Fla. 1998); One v. State, 677 So.2d 258

(Fla. 1996), cert. denied, 519 U.S. 1079 (1997); Barw ck; Atwater
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v. State, 626 So.2d 1325 (Fla. 1993), cert. denied, 511 U. S. 1046

(1994). The trial court’s reviewof the evidence nust be “in the
i ght nost favorable to the State,” Law, 559 So. 2d at 189, M1l er,
Benedi th, and t he state need not “concl usi vely rebut every possible
vari ation of events which can be inferred fromthe evidence but
[ needs] only tointroduce conpetent evidence which ininconsistent
with the defendant’s theory of events.” Atwater, 626 So.2d at

1328; Benedith; Barwi ck; Law. If the state does this, the case

should be presented to the jury: “Were there is room for a
di fference of opinion between reasonable nen as to the proof or
facts fromwhich an ultimte fact i s sought to be established, or
where there is roomfor such differences as to the i nference which
m ght be drawn fromconceal ed facts, the Court should submt the

case to the jury.” Lynch, 293 So.2d at 45; Ornme; Barwi ck. Then,

as this Court has recogni zed, “the wei ght of the evidence and the
W tnesses’ credibility are questions solely for the jury.”

Donal dson v. State, 722 So.2d 177, 181 (Fla. 1998).

A longstandi ng rul e of appellate reviewis that judgnments of

conviction cone to reviewing courts with a presunption of

correctness and that any conflicts inthe evidence nust be resol ved

in favor of the judgnent or verdict. Alstonv. State, 723 So.2d

148 (Fla. 1998); Donaldson; Terry v. State, 668 So.2d 954 (Fl a.

1996); Holton v. State, 573 So.2d 283 (Fla. 1990), cert. deni ed,

500 U.S. 960 (1991); W lliams v. State, 437 So.2d 133 (Fla. 1983),

cert. denied, 466 U S. 909 (1984); Tibbs v. State, 397 So.2d 1120

-9-



(Fla. 1981), aff’'d, 457 U. S. 31 (1982); Spinkellink v. State, 313

So. 2d 666 (Fla. 1975), cert. denied, 428 U. S. 911 (1976); Tayl or v.

State, 139 Fla. 542, 190 So. 691 (1939). “It is not this Court’s
functiontoretry acase or rewei gh conflicting evidence submtted
to the trier of fact.” Donaldson, 722 So.2d at 181; Guznman V.

State, 721 So.2d 1155 (1998), cert. denied, 526 U. S. 1102 (1999);

Ti bbs. Inother words, an appell ate court “has no authority at | aw
to substitute its conclusions for that of a jury in passing upon
conflicts or disputes in the evidence.” Taylor, 139 Fla. at 547,
190 So. at 693. Adistrict court of appeal, in applyingthisrule,
commented that “it is axi omati c that appel | ate judges, who revi ew
only the cold record, are not inapositionto fully determ ne the
credibility of witnesses and are not at liberty to sinply reweigh
the evidence that was presented to the” factfinder. State v.

Reutter, 644 So.2d 564, 565 (Fla. 2d DCA 1994); Guzman; Ti bbs.

Therefore, because the state prevailedinthetrial court, factual
conflicts in this case should be resolved in the state’s favor,
i.e., inthe light nost favorable to supporting the judgnent and
sentence. O ne.

Appl ying the rul es set out above, it i s obvious that thetrial
court did not err in denying Perry’'s notions for judgnment of
acquittal, that the evidence supports Perry’s convi ction, and t hat
this Court should affirmthat conviction.

Preneditation

-10 -



As this Court has stated: “Preneditation is a fully forned
consci ous purpose to kill that may be formed in a nonent and need
only exist for suchtime as will allowthe accused to be consci ous
of the act about to be commtted and the probable result of that

act . Spencer v. State, 645 So.2d 377, 381 (Fla. 1994); Mller;

McCut chen v. State, 96 So. 2d 152 (Fla. 1957). Preneditation can be

i nferred based on circunstantial evidence. E.g., Mller.® Wether

prenmedi tation exists is a question of fact for the jury, but the
jury in not required “to believe the defendant’s version of the
facts when t he St at e has produced conflicting evidence.” Spencer,

645 So. 2d at 381; Finney v. State, 660 So.2d 647 (Fla. 1995), cert.

deni ed, 516 U.S. 1096 (1996); Holton; Cochran v. State, 547 So. 2d

928 (Fla. 1989). Moreover, the state “is entitledto aviewof any

conflicting evidence in the light nost favorable to the jury’'s

verdict.” Cochran, 547 So.2d at 930; Whods v. State, 733 So. 2d 980

(Fla. 1999).

Perry’s theory of defense was that he was too i ntoxicated by

hi s consunpti on of al cohol and drugs to formthe requisite intent

3 This, however, is not a wholly circunstantial case.
Perry told the Escanbi a deputi es who arrested hi min New Ol eans
t hat he stabbed the victi mand took his wallet fromthe notel room
ad at trial admtted being in the notel roomwth the victim
havi ng a bl oody knife in his hand after the victi mwas dead, and
fleeing the scene with sonme of thevictinis property. Aconfession
isdirect, not circunstantial, evidence of guilt. Walls v. State,
641 So. 2d 381, 390 (Fla. 1994), cert. denied, 513 U. S. 1130 (1995).
Mor eover, Perry’s fingerprint andtraces of his bl ood were foundin
the room See One v. State, 677 So.2d 258 (Fla. 1996), cert.
deni ed, 519 U. S. 1079 (1997).
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to have preneditated the nmurder. On appeal Perry relies on his
“confessionand trial testinmony.” (Initial brief at 38, 40). The
jury, obviously, didnot believe Perry’s theory and his testinony,
and the state presented conpetent substanti al evi dence to support
t he convicti on.

Al t hough Perry testified on cross-exam nation that he was
unsure of the amount of alcohol that he drank on the night in
question (T V 917), on direct examnation he clainmed to have
i ngest ed specific amunts and types of al cohol and drugs. ( E.Qg.,
TV 828-29, 834, 842-46). In spite of the amobunt of i ntoxicants he
claimed to have consunmed, he admtted that he won all but one of
numer ous ganes of pool that he played. (T V914). Paradoxically,
after clai mngthat he was relying on his habits in describing what
he did after returning to the notel room(e.g., TV 859, 921), he
testifiedthat, after unrolling his sleeping bag, he reversed its
direction because of alight shininginhis eyes. Perrytestified
that, after noticing the victi mwas dead, he was “paranoi d” and
“scared” and just grabbed his stuff and the truck keys and fl ed.
(T V 869-70). He managed, however, to gather all of his
bel ongi ngs, except for a crack pipe under the bed and a pair of
br oken sungl asses, as well as the victim s wallet, the truck keys,
and the security chip needed to start the truck. (E.g., TV 935).

In contrast to Perry’s testinony, a notel guest in the next
roomtestifiedthat she heard noises fromthe victim s roomaround
4:00 a. m and about twenty m nutes | ater wat ched soneone who | ooked
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very simlar to Perry drive away inthe victims truck. (TIIl 290-
95). The man had no troubl e backi ng the truck out of its parking
space (T 11 294) and di d not appear to be intoxicated. (T 11 300).
The nmedi cal exam ner testifiedthat the victi mhad four stab wounds

to his chest, three to his neck, and one defensive wound to his

thunmb. (T Il11 500 et seq.). Three of the chest wounds and one
neck wound were fatal. (T 11l 515-16). At the state’s request
Harry McLaren, a psychologist, listened to Perry’s testinony and

then testified as a state witness on rebuttal. MLaren concl uded
that Perry “was able to engage in purposeful, goal-oriented,
intentional behavior during the time period surrounding the
hom cide.” (T VI 1000).

Perry's sel f-serving testinony was i nternal ly i nconsi stent and
i nconsistent with the evidence presented by the state. Perry had
little noney and no neans of transportation, while the victi mhad
both. Besides the defensive wound, the other wounds were to the
victim s chest and neck, areas where an attack would produce
gri evous wounds, and four of the seven wounds were, infact, fatal.
The state produced sufficient evidence for the jury to find that

Perry committed this murder in a preneditated manner.*

4 Perry relies on Kirkland v. State, 684 So.2d 732 (Fla.
1996), and Coolen v. State, 696 So.2d 738 (Fla. 1997), but these
cases are factual ly di stingui shable. This Court held that Kirkland
had no notive for killing his victim used weapons of opportunity,
and, apparently, had no preconceived plan. Here, on the other
hand, Perry had a well-planned notive of stealing the victins
nmoney and truck and used a knife other than his boot knife to kill
the victim Coolen and his victim were both intoxicated, and
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Fel ony Murder

During his testinmony, Perry stated that he never intended to
harmor torob the victim (T V 876-77). The evidence, however,
showed that Perry had little noney and no neans of transportation
and t hat he wound up with sone of the victim s noney and his truck
whi ch he used to travel to South Florida, his stated destination.
Perry clains that the jury coul d not have convicted hi mof felony
mur der during an armed robbery because his appropriation of the

victim s property was nerely an afterthought. Mhn v. State, 714

So. 2d 391 (Fla.1998); Knowes v. State, 632 So.3d 62 (Fla. 1993);

Clark v. State, 609 So.2d 513 (Fla. 1992).

At Perry’ s request, however, the court specificallyinstructed
the jury as follows:

| f the evidence shows that the def endant
took the victims property to effect his
escape, but that the taking of the victims
property was an afterthought to the use of
force or violence whichresulted in the death
of the victim the taking of the victims
property does not constitute robbery, but may
constitute theft.

(T VIl 1206). The state presented evidence that conflicted with
Perry’s claimthat he did not intend to rob the victim Perry
againrelies on his confessionandtrial testinmony. (Initial brief

at 42). The jury, however, obviously found the state’s evi dence

Cool en killed himduring “an escal ating fight over a beer.” 696
So.2d at 741. In the instant case the jury rightfully did not
believe Perry' s self-serving clains that he was toointoxicatedto
formthe intent to kill the victim
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nor e bel i evabl e than Perry’ s sel f-serving clains. Becausethereis
conpet ent substanti al evidence to support the jury’'s verdict that
Perry killed the victi mduring an arned robbery, this Court shoul d
not disturb it.

The State proved that Perry conmtted first-degree murder, and

the jury's verdict should be affirmed.

| SSUE | |

THE TRI AL COURT DI D NOT ERR BY RESTRI CTI NG
PERRY’ S QUESTI ONI NG OF PROSPECTI VE JURORS.

Perry argues that thetrial court erredinnot allow ng himto
question the prospective jurors about what they thought a life
sentence neant. There is no nerit to this claim

During defense questioning at voir dire, the follow ng
occurred:

[ M. Roll o] OCkay. Now, with respect

to a penalty phase, | have to ask a few
guestions. In a penalty phase in a nurder
trial, should they go that far -- there are
only two options in this case -- death by
el ectrocution or -- you don’'t have to specify
that, but it will be avote -- anmpjority vote
for death or for lifeinprisonment. That wll
be the only other result. It will be by

sinple mpjority. That’s the only result that
coul d happenif afirst-degree verdict goesto
the jury and there’'s a finding of guilt. Is
t here anyone | abori ng under the m sperception
that life inmprisonnment in Florida neans life
i nprisonment and not a termof shorter years
due to parole?

MS. NEEL.: Your Honor, | object asto
rel evancy.
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THE COURT: | agree. l"m going to
sustain the objection.

(T1 170-71). Counsel did not then, or afterwards, challenge the
court’s ruling either through objection or argunment.

The trial court gave the jury the standard penalty-phase
instructions, including the follow ng: “The punishnent for this
crimeiseither deathor lifeinprisonment without the possibility
of parole.” (TVII 1287). During penalty-phase cl osing argunent,
Perry’s counsel stated that the jury’ s advisory reconmendation
woul d be given great weight and

has a speci al significance here today. It has
speci al nmeaning, and all we’re asking you to
do is to carefully consider the presentation
of evidence in this proceedi ng and anything
el se that you think that you shoul d consi der
with respect to making your decision as to
whet her or not Leo Perry will be executed or
whet her or not he will spend the rest of his
life in prison without parole.

The law in Florida has changed over the
years and the | aw neans exactly that. Lifein
prison w thout parole neans exactly that.
Every breath you take for the rest of your

life is life in prison w thout parole. It
didn’t used to be that way. W ve had ot her
laws, and |’'m not going to go into that

because I don’t want to confuse anybody but,
you know, sonme of the other | aws back when we
had parol e provi sions for capital sentencing,
you coul d get out after a certain tinme. That
is not the lawin the State of Florida today.
Life in prisonis life in prison.

(TVIIT 1493-94). Counsel went onto argue extensively that under
alife sentence Perry would not be paroled and that he had been

rehabilitated and woul d | ead a productive, useful lifein prison.
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(T vill 1509-11). The court then gave the jury the standard
penal ty- phase cl osing i nstructions that nention the only possible
penalties several tinmes. (T VIII 1518, 1521).

As this Court has |ong held:

The exam nation on the voir dire in crimna
trials . . . should be so varied and
el aborated as the circunstances surroundi ng
the jurors under exam nation in relation to
the case on trial would seemto require in
order to obtain a fair and inpartial jury,
whose m nds are free of all interest, bias, or
pr ej udi ce.

Pope v. State, 84 Fla. 428, 438, 94 So. 865, 869 (1922). Perry

poi nts to no prospective or actual juror who expressed any concern
about what a “life sentence wi thout possibility of parole” neant.
I nstead, all of the jurors stated that they would follow the
court’s instructions.

The jury received proper instructions, and, as Perry adnits
(initial brief at 49), he was allowed to argue about a life
sentence and its | ack of parole eligibility. Thereis nonerit to

his claimthat he shoul d receive a new penalty phase. See Wal ker

v. State, 707 So.2d 300, 315 (Fla. 1997); Franqui v. State, 699

So.2d 1312, 1326-27 (Fla. 1997), cert. denied, 523 U S. 1040

(1998). This issue should be deni ed.

| SSUE |11
THE TRI AL COURT DI D NOT ERR I N ALLOW NG THE

STATE TO PRESENT TESTI MONY FROM PERRY’ S EX-
W FE.

-17 -



Perry argues that thetrial court erredinallowngthe state
to call his ex-wife Melissa during the penalty phase and in
allowing her to testify to Perry’'s violent activities and his
telling her that it would only take a small knife to kill someone.
There is no nmerit to this claim

Perry’s defense was that he was too i ntoxi cated by drugs and
al cohol to intend to kill and rob the victimand that he was not
guilty of preneditated or felony nurder. (E.g., T VIl 1167-68).
During his guilt-phase testinony, Perry stated: “At notinedidit
ever cross my mnd to rob M. Johnston or do bodily harmto M.
Johnston.” (TV876-77). Duringcross-exam nation, headmttedto
havi ng been convicted five times of crinmes of dishonesty. (T YV
909). Throughout thetrial, Perry portrayed hinsel f as nonvi ol ent .

Just before the penalty phase began, the foll ow ng exchange

occurred:
MS. NEEL: Can | just be heard on
sonet hing before | start ny penalty phase so
we' Il know? |f the Defense is intending to

argue, likethey attenpted to do yesterday, in
terms of the fact that the defendant doesn’t
have a violent history, | feel that | wil
have aright tocall the ex-wife whow !l talk
about his violent history. And |I say that
because he has present ed sone evi dence duri ng
the guilt phase indicating that he’s not very
vi ol ent or sonmet hing al ong that |ine, that he
woul dn’ t do anyt hi ng of violence. Andif that
is intended to be argued, even if he doesn’t
testify inthe penalty phase, then | feel that
| should have the right to bring that upin ny
part in the penalty phase.

THE COURT: Well, | don’t think that
you needed to announce that. He’s indicated
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that he’s a person that | acks vi ol ence, and |

think you would be entitled to call the ex-

wi fe notw thstanding what he says on the

penal ty phase.
(T VIl 1283-84). Perry made no objection to the state’s proposed
course of action.

Thereafter, the state call ed Melissa Perry and asked her about
Perry’'s being violent. (T VIl 1289). Defense counsel objected
because “I don’t think that’'s an issue,” and the court overrul ed
the objection. (T VII 1289). Melissa Perry then testified about
a time when Perry beat a friend so badly that he had to be
hospitalized. (T VIl 1289-92). She also testified that Perry
carried knives (T VII 1292-93) and that he once told her a |l arge
knife is not needed to kill someone because, if the jugular vein
were cut, a person would die quickly (T VIl 1294). During cross-
exam nati on, Perry asked her to explain the epi sode where he beat
their friend nore fully. (T VIl 1299-1301). After the state
rested, Perry called his ex-wi fe and questi oned her further about
the beating incident. (T VIl 1329-32).

Now, Perry clains that the court erredin allowing the State
to call his ex-wife because her testinony did not rebut any
evi dence he presented; the penalty-phase instructions as to what
mtigators were being claimed had not been finalized; and the
def ense had to call Melissa and Perry hadtotestify to aneliorate

her testinony. (Initial brief at 56-57). Atrial court’ ruling on

t he adm ssi on of evidence will not be reversed unl ess an abuse of
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di scretionis shown. Alston v. State, 723 So.2d 148 (Fla. 1998);

Cummings v. State, 715 So.2d 944 (Fla. 1998). Perry has

denmonstrated no abuse of discretion.

Perry correctly quotesHitchcock v. State, 673 So. 2d 859, 861

(Fla. 1996), that the state can i ntroduce penalty-phase evi dence
t hat rel ates to aggravators. The statenment about cutting soneone’s
jugular veinisdirectly relatedto CCP because one of the victims
fatal wounds occurred when his jugular was severed. Thus, this

part of the ex-wife’'s testinony was relevant. Trease v. State, 25

Fl a. L. Weekly S622, S625, n.5 (Fla. August 17, 2000); Marquard v.

State, 641 So.2d 54, 57 (Fla. 1994), cert. denied, 513 U. S. 1132

(1995).
Mor eover, during the guilt phase, as the prosecutor pointed
out, one of Perry’s main themes was his nonviolence. Crimnal

activity without convictions can be used to rebut the statutory

m tigator of noprior violent crimnal activity. Dougan v. State

595 So.2d 1 (Fla.), cert. denied, 506 U. S. 942 (1992); Lucas v.

State, 568 So.2d 18 (Fla. 1990); Walton v. State, 547 So.2d 622

(Fla. 1989), cert. denied, 493 U.S. 1036 (1990). The fact that the

penal ty- phase i nstructi ons had not been finalized at that tine in
i mmaterial. The court instructed the jury on the statutory
m tigation of noprior violent fel ony conviction. That Perry al so
testifiedduringthe penalty phase was not, as i npli ed, mandat ed by
his ex-wife's testinony. Perry told the jury his version of the
beating incident (T VII 1346-49) during his extensive testinony
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about his life and only cane back tothe stand to testify about his
prior convictions after his mental health expert testified about
them (T VIII 1437-38). By claimngto be nonviolent Perry pl aced

this trait in issue. Squires v. State, 450 So.2d 208, 210-11

(Fla.), cert. denied, 469 U. S. 892 (1984).

The ex-wi fe' s testinony did not, as cl ai ned, constitute non-
statutory aggravation. Insteadit supported statutory aggravators
and rebutted proposed mtigation. Unlikeinthe cases Perryrelies
on, °>t he conpl ai ned- about testinony di d not i mperni ssi bl y under ni ne
the credibility of his witnesses and did not becone a feature of
the trial. Perry has failed to showthat the trial court abused
its discretionby admttingthis evidence, and this clai mshoul d be

deni ed.

| SSUE |V
THE TRI AL COURT CORRECTLY FOUND THE MURDER HAD
BEEN COWM TTED I N A HEI NOUS, ATROCI QUS, OR
CRUEL MANNER
Perry argues that the court erred ininstructing the jury on
and in findingthe nurder was comm ttedin a hei nous, atrocious, or
cruel manner (HAC). There is no nerit to this claim

The trial court made the following findings as to the HAC

aggravat or:

> Hi t chcock v. State, 673 So.2d 859 (Fla. 1996); Geral ds v.
State, 601 So.2d 1157 (Fla. 1992); Robinson v. State, 487 So.2d
1040 (Fla. 1986).

-21 -



(R

2. The capital felony was especially
hei nous, atrocious and cruel.

The evi dence est abl i shed that the victim
was a 75 year old man who had retired to bed
for the evening and was |ying tucked in bed,
under a sheet, at the tine that the attack on
the victimcomenced.

The vi cti mwas stabbed three [sic] tines
inthe chest, all three wounds being in close
proximty to each other and one of which
penetrated the heart. The Defendant al so
inflicted three wounds to the neck of the
victim two being on the right side of the
neck and one on the left side of the neck.
One of said wounds to the neck severed the
j ugul ar vei n.

The nmedi cal exam ner testified that the
wounds whi ch were inflicted onthe victi mwere
all pre-nortem and would be painful. I n
addition, he also testified that the victim
had a defensive wound on his thunb and t hat
one of the wounds to the victims neck was
irregular in shape which woul d be consi st ent
with the victimstruggling at the tinme the
Def endant was slashing the victim s throat.
The medi cal exam ner al so indicated that the
victim would have died within about five
m nutes and woul d have been unconsci ous in
about a mnute and that the wounds were
probably deliveredinrapidsuccession. These
facts denpnstrate that the victim was
conscious at the time all of the wounds were
inflicted and therefore woul d have experi enced
t he pai n associ ated with each of the wounds so
inflicted.

Thi s aggravating factor has been proven
beyond a reasonable doubt and there is
conpet ent substanti al evi dence to prove beyond
a reasonable doubt that the offense was
conmmtted in a heinous, atrocious and cruel
manner and this aggravating factor will be
gi ven great weight.

399- 400) .
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The record supports these findings. John Lazarchick, the
medi cal exam ner, identifiedthree wounds tothe victim s neck and
four to his chest that were consistent with a singl e-edged knife.
(T 11l 499-501). One of the neck wounds severed the jugul ar vein
and woul d have been fatal. (T Ill 502). Due to the irregular

shape of thi s wound, the nedi cal exam ner concl uded that the victim

was struggling when it was inflicted. (T 111 503). One wound to
t he chest entered the pericardi umand woul d have been fatal. (R
11 506-08). “Extensive” force was needed to cause this wound
because the knife went through bone. (RIIl 509). For a second

chest wound t he kni f e went between ri bs andintothe heart, causing
another fatal injury. (R 11l 510). 1In a third chest wound the
kni fe again went between ribs and into the left lung, causing

anot her i njury that woul d have been fatal w t hout i edi at e nedi cal

attention. (RII'l 511-12). The eighth wound suffered by the
victi mwas a defensive knife wound to his left thumb. (RI111 513-
15).

Even t hough t he vi cti mprobabl y woul d have | ost consci ousness

withinamnute of all the wounds beinginflicted due to blood | oss

and probably diedwithinfivemnutes (TII1 517), he was consci ous
and struggling at the begi nning of the attack (TII1 517) and woul d
have felt “an extreme amount of pain.” (T 11l 516). The nedi cal

exam ner testifiedthat, due to the anount of bl ood on t he bed (and
the | ack of bl ood el sewhere), the victimwas |lying face up in the
bed when attacked and that, if the victimhad noved (i.e., fell
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onto the bed) after being attacked, there would have been bl ood
“all over the place.” (T 111 518). Jan Johnson, an FDLE bl ood-
spatter expert, agreed with t he nedi cal exam ner’ s concl usi ons t hat
the victimwas |lying in bed when stabbed. (T IV 725-26). She
based her opi nion on the bl oodstains onthe wall beside the bed and
above and bel ow t he headboard and the bl ood pool ed on the floor
under the bed. (T IV 732, 734, 736-37). These facts support the
trial court’s finding HAC in aggravati on.

Perry relies on several cases where this Court struck t he HAC

aggravator, but these cases are factually distinguishable. In

Zakrzewski v. State, 717 So.2d 488, 493 (Fla. 1998), cert. deni ed,

525 U. S. 1126 (1999), this Court found the adult victim s death not
be HAC because the first blow from the crowbar rendered her
unconsci ous. Because of the body’s deconposition the nedical
exam ner coul d say not hi ng concl usi vely regardi ng the three stab

wounds, so this Court struck HACinBrown v. State, 644 So.2d 52,

53-54 (Fla. 1994), cert. denied, 514 U S. 1119 (1995). HAC was

struck inElamv. State, 636 So.2d 1312, 1314 (Fla. 1994), because

t he vi cti mendur ed no prol onged suffering or antici pati on of death.

I n Rhodes v. State, 547 So.2d 1201, 1208 (Fla. 1989), this Court

struck HAC because the victi mmy have been only sem consci ous.

Simlarly, in Scott v. State, 494 So.2d 1134, 1137 (Fla. 1986),

t here was no evi dence that the vi cti mwas consci ous, or even alive,
when run over by a car. This Court approved finding HACin Scott,
however, based on the victim s being beaten several tines. The
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victimin Jackson v. State, 451 So.2d 458, 463 (Fla. 1984), | ost

consci ousness when shot, and, in Herzoqg v. State, 439 So.2d 1372,

1380 (Fla. 1983), eyewitnesses testified that the victim was
unconsci ous when kil l ed.
Thi s Court has upheld HAC i n many cases where the victi mwas

st abbed to death. Brown v. State, 721 So.2d 274, 277 (Fla. 1998),

cert. denied, 526 U.S. 1102 (1999); Wllianmson v. State, 681 So. 2d

688, 698 (Fla. 1996), cert. denied, 520 U. S. 1200 (1997); Davis v.

State, 648 So.2d 107, 109 (Fla. 1994), cert. denied, 516 U S. 827

(1995); Derrick v. State, 641 So.2d 378, 381 (Fla. 1994), cert.

deni ed, 513 U. S. 1130 (1995). The nedical exam ner testifiedthat
t he vi cti mwas consci ous and struggling and in extrenme pain. Thus,
this case is closer to other cases where this Court affirmed the

finding of HAC than to the cases cited by Perry. E.qg., Bates v.

State, 750 So.2d 6, 18 (Fla. 1999) (victimon her back | ooki ng at
Bat es when st abbed twi ce; woul d have been consci ous for one to two

m nutes); Quzman v. State, 721 So. 2d 1155, 1157 (Fla. 1998) (victim

consci ous at | east when attack began), cert. denied, 526 U. S. 1102

(1999); Mahn v. State, 714 So.2d 391, 399 (Fla. 1998) (victim

sust ai ned defensive wounds); Lott v. State, 695 So.2d 1239, 1244

(Fla.) (HAC upheld even though victi mmy have been unconsci ous

when fatal stab woul d occurred), cert. deni ed, 522 U. S. 986 (1997);

Canpbel|l v. State, 571 So.2d 415, 418 (Fla. 1990) (victim had

def ensi ve wounds) .
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The record fully supports the trial court’s finding this

mur der t o have been comm tted i n an especi all y hei nous, atroci ous,

or

col d,

cruel

manner, and that finding should be affirnmed.

| SSUE V

THE TRI AL COURT PROPERLY FOUND THAT THE STATE
ESTABLI SHED THE COLD, CALCULATED, AND
PREMEDI TATED AGGRAVATOR

Perry argues that the trial court erred in finding that the

cal cul ated, and preneditated (CCP) aggravator had been

est abl i shed. There is no nerit to this claim

The court made the followi ng findings as to CCP:

3. The capital felony was a hom cide
and was commtted in a cold, cal cul ated, and
prenmedi t ated manner

The evidence establishes that the
Def endant waited for the victimto go to bed
and fall asleep and that thereafter the
Def endant obtained a knife and nethodically
stabbed the victim four times in the chest
area and slashed his neck three tines,
severing the jugular vein. The evidence
establishes that the knife used to kill the
victim was not the boot knife which the
Def endant carried on his person and t herefore
it is logical to assune that the Defendant
went about obtai ni ng another knifetokill the
victim rather than use the Defendant’s own
kni fe. The evidence further establishes that
it was not necessary for the Defendant to kil
the victimto acconplish his goal and could
have taken the victim s truck keys and wal | et
without killing the victim

The nature of the wounds inflicted, one
of which severed the jugular vein, was a
met hod of killing that the Defendant had
di scussed with Melissa Perry when he advi sed
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her that you did not need a big knife to kil

a person, only a small knife provided that you
cut the jugul ar vein. The Def endant’ s conduct
in this case clearly establishes beyond a
reasonabl e doubt that the victi mwas execut ed
inacold, cal cul ated and prenedi tat ed manner.
Thi s aggravating fact or has been proven beyond
a reasonabl e doubt and to this aggravating
factor the Court will give great weight.

(R 111 400-01).

The state nmust prove four elenments to establish the CCP
aggravat or: The murder nmust be “cold;” it nust be the product of a
careful plan or prearranged design; there nust be heightened
premedi tation; and there nust be no pretense of noral or |egal

justification. Brown v. State, 721 So.2d 274 (Fla. 1998), cert.

deni ed, 526 U. S. 1102 (1999); Lott v. State, 695 So. 2d 1239 (Fl a.),

cert. denied, 522 U.S. 986 (1997); Jones v. State, 690 So.2d 568

(Fla. 1996), cert. denied, 522 U. S. 880 (1997); Walls v. State, 641

So.2d 381 (Fla. 1994), cert. denied, 513 U.S. 1130 (1995). The

state net its burden in this case, and the trial court correctly
found that CCP had been established.

Perry, however, argues that the court erred in finding this
aggravat or because: 1) there was no proof the victimwas asl eep
(initial brief at 67-69); 2) the stabbing was not nethodical
(initial brief at 69-70); 3) the court incorrectly found that Perry
did not use his own knife (initial brief at 70-71); 4) the court
i nproperly found that the nmurder was not necessary to acconplish

t he robbery (initial brief at 71-72); and 5) the court inproperly
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relied on Perry’ s severing the victims jugular vein. (Initial
brief at 72).° There is no nerit to these claims.

The court’s stating that Perry waited for the victimto goto
bed and fall asleep is not central to the conclusion that CCP
appliestothis murder. As Perry admts (initial brief at 67), the
state established that the victi mwas i n bed when stabbed. (T 111
518; 1V 725). Perry argues that his “confession and trial
testimony” showthat the evi dence supported his version of events.
(Initial brief at 68). On the contrary, however, the nedica
exam ner stated that the victimdid not fall backward onto t he bed
froma standi ng position because, if such had happened, there would
have been bl ood “all over the place.” (TI1I11 518). Moreover, cuts
inthe sheet covering the victi mwere consistent with having been
made by a single edged blade. (T IV 664). Perry’s testinmony
refutes his current claimthat it would be reasonable to assune
that the victi mused both t he bl anket and bedspread as wel |l as the
sheet, i.e., he testified that the roomwas so warmthat he took
off his jeans and shirt (T V 861) and that he covered the victim
with the bl anket, spread, and a pillow after killing him (T V
869) .

As Perry points out (initial brief at 68) thevictim s nmerely
bei ng asl eep does not denonstrate CCP. This is so because CCP

pertains nore to the state of m nd, intent, and notivation of the

6 Perry does not claim that he had a noral or |ega
justification.
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perpetrator than to the perception of thevictim Stano v. State,

460 So.2d 890 (Fla. 1984), cert. denied, 471 U S. 1111 (1985);

Mason v. State, 438 So.2d 374 (Fla. 1983), cert. denied, 465 U. S.

1051 (1984). However, it is reasonable to assune, on the facts of
this case, that Perry waited until the victi mwas asl eep or al nost
so to begin his nmurderous assault because a person in such a state

woul d be less likely or able to resist the attack effectively.

Al so, contrary to Perry’s argunent, the court properly found

the stabbing to have been nethodical. The medi cal exam ner
testifiedthat four of the ei ght wounds were fatal, i.e., threeto
t he chest and one to the throat. | nstead of flailing around,

stabbing i ndi scrim nately, Perry stabbed the victimfour tinmes in
the chest and three in the throat, two areas of the body where
wounds could be expected to be |ethal. The facts are not
consistent with a frenzied attack, but are consistent with a pl an
toinflict the greatest possible injury to the victimin a short
time and with little resistance.

Perry cl ai ns t hat t he wounds are consi stent with his testinony
“that the killing was an i npul sive, spur-of-the-nonent act whil e he
was under the influence of drugs and alcohol.” (Ilnitial brief at
69). However, the judge and jury were entitled to, and obvi ously
did, reject Perry s self-serving testinony as contrary to the

evi dence. Wournos v. State, 644 So.2d 1000, 1008-09 (Fla. 1994),

cert. denied, 514 U.S. 1069 (1995); Walls, 641 So. 2d at 387; Pardo

v. State, 563 So.2d 77, 80 (Fla. 1990); Scott v. State, 494 So. 2d
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1134, 1138 (Fla. 1986). Moreover, his reliance on Dr. Frazier is
not wel |l taken because the doctor’s opinion suffers fromthe sane
fatal flaw. Frazier repeatedly stated that his assessnent of Perry
was based on Perry’s sel f-serving statements to the doctor. (E.g.,
VI11 1398 (lines 16-22), 1400 (|ines 21-25), 1402 (lines 2-5), 1404
(l'ines 19-24), 1407 (lines 2-6 and 19-24), 1408 (lines 2-15), 1434
(l'ines 14-25)). As such, the judge and jury were free to reject
the doctor’s opinions. Walls.

Perry al so conpl ai ns about the trial court’s concl udi ng t hat
he used a second knife, not his boot knife, tokill thevictim In
doi ng so, he clains he used his boot knife (initial brief at 70)
and cites volune Vof the transcript, pages 856 t hrough 857 and 863
t hrough 869. In that part of his testinony Perry stated that he
carried a three-inch knife in his boot for personal protection (T
V 856), that when he canme up off the floor he did not knowif he
had his knife in his hand (T V 865), and that, when he came to
hi nrsel f again, he had “a” knife (T V 868) in his hand. At no tine
did he testify that he used his doubl e-edged boot knife on the
victim As the state proved, the victi mwas stabbed with a singl e-
edged knife. (T 111 501; IV 665). Because Perry’s knife was
doubl e- edged, it was reasonable for the court to conclude that
Perry procured anot her, singl e-edged knife that he used to nmurder
the victim

Perry al so conpl ai ns about the court’s finding he coul d have
stolenthevictims property without killing him Again, herelies
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on his self-serving testinony to support his argunent. Al so again,
however, the judge and jury reasonably coul d have not believed t hat
testi nony. As set out in issue |, supra, the evidence was
sufficient to support Perry’ s conviction. Perry’'s self-serving
protestation of | ack of intent torob andkill the victimis belied
by his having done both.

The trial court did not err inrelying on Perry’ s having told
his ex-wife that one did not need a | arge knife to kill, a small
one would do if the jugul ar vein were severed. The court properly
admtted this testinmony (issue Ill, supra), and the state
established that one of the fatal wounds involved severing the
victim s jugul ar vein. This shows Perry’s awar eness of what he was
doi ng and of the consequences of his actions. As such, it isvalid
support for the trial court’s finding CCP.

The cases that Perry relies on (initial brief at 68) are
factual |y di stinguishable and, therefore, not conparable to the

i nstant cases.’ Perry’s nenory was hi ghly sel ective. He recounted

! For exanple, unlike in Guzman v. State, 721 So.2d 1155,
1162 (Fla. 1998), cert. denied, 526 U.S. 1102 (1999), a weapon of
opportunity was not used, and the evidence shows this nurder to
have been planned. Unlike in Mahn v. State, 714 So.2d 391, 398
(Fla. 1998), Perry did not use a hastily obtained weapon in a
haphazard manner. UnlikeCGeralds v. State, 601 So.2d 1157, 1163-64
(Fla. 1992), Perry did not try to avoid the victim imrediately
killedthe victimto effect the robbery, the victi mstruggl ed only
after bei ng stabbed, and Perry di d not use a weapon of opportunity.
I n Penn v. State, 574 So. 2d 1079, 1083 (Fla. 1991), thetrial court
found a nental mtigator based on Penn’ s i ntoxication that tenpered
his ability tocoldly premeditate the nurder. The sane is not true
inthis case. The attack in Canpbell v. State, 571 So. 2d 415, 418
(Fla. 1990), took place in one continuous period during which
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with considerable specificity his activities the night of the
mur der, including the anmount of al cohol and drugs he clained to
have i ngested, but then cl ai med that he had no i dea howthe victim

wound up dead. See Johnson v. State, 608 So.2d 4, 13 (Fla. 1992)

(t oo much pur poseful conduct for nuch consi derationto be givento

def endant’ s all eged intoxication), cert. denied, 508 U S 919

(1993); Kokal v. State, 492 So.2d 1317, 1319 (Fla. 1986) (sane).

The evi dence presented by the state contradicted Perry’ s testi nony
and shows t hat this nurder was col d, cal cul at ed, and prenedit at ed.
The court’s findingthe CCP aggravator shoul d be affirned because,
when there is a legal basis for finding an aggravator, this Court
wi Il not substitute its judgnment for that of the trial court.

Wllacy v. State, 696 So.2d 693 (Fla.), cert. denied, 522 U.S. 970

(1997); Qcchicone v. State, 570 So.2d 902 (Fla. 1990), cert.
deni ed, 500 U.S. 938 (1991).

Evenif this Court di sagrees, however, Perry’ s death sentence
shoul d be affirmed. If the CCP aggravator were struck, two
aggravat ors woul d remai n. Bal anci ng HAC and f el ony nurder/robbery
agai nst the i nsubstantial nonstatutory mtigation established by
Perry woul d show t hat death was the proper penalty. Any error as

to CCP, therefore, would be harm ess. Geralds v. State, 674 So. 2d

Canpbell had notinme toreflect on his actions. Finally, inBlanco
v. State, 452 So.2d 520, 526 (Fla. 1984), this Court found it
reasonabl e that the victi msurprised Bl anco, resultingin his being
shot .
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96 (Fla.), cert. denied, 519 U S. 891 (1996); Brown v. State, 644

So.2d 52 (Fla. 1994), cert. denied, 514 U.S. 1117 (1995).
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| SSUE VI

THE TRI AL COURT PROPERLY FOUND THE FELONY
MURDER AGGRAVATOR TO HAVE BEEN ESTABLI SHED.

Perry argues that the trial court erred in instructing the
jury on and in finding that the fel ony nurder/robbery aggravat or
had been established. There is no merit to this claim

The state charged Perry wi t h one count of first-degree nurder,
either froma preneditated design or during the comm ssi on of the
felony of armed robbery. (R I 1). The jury convicted him as
charged of both preneditated and felony first-degree nurder. (R1]I
288; T VIl 1227). Infindingthat the state established the felony
mur der/ robbery aggravator the trial court stated:

1. The capital felony was commtted
while the Defendant was engaged in the
conm ssion of, or an attenpt to conmmt, or
flight after commtting or attenpting to
commt a robbery or the capital felony was
commtted for pecuniary gain.

The Defendant clains that the taking of
the victims keys and truck was an
afterthought and that the sanme was taken
nmerely for the purpose of | eaving the scene of
the hom cide in the notel. Defendant further
clainms that he found the victinms wallet in
t he glove conpartnent of the truck. These
contentions by the Def endant are i nconsi st ent
with the conpetent and substantial evidence
presented at trial andit is apparent that the
jury did not accept the Defendant’s version of
sai d events. There is substantial, clear and
convi nci ng evidence in the record to support
t he concl usi on that the nmurder i n question was
comm tted during the comm ssion of a robbery
for financial gain.

The Def endant characterized hinself as a
con man or hustler and the testinony is clear
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t hat he was in need of noney and
transportation at the tine of the nurder. The
Defendant initially told police officers that

the wallet was taken from the nmptel room

Further, the evidence shows that the wall et

could not have been in the truck’' s glove
conpartnent at the tinme the truck was taken
because t he Def endant testified at trial that

he sat in the truck while the victi mchecked
into the notel and that t he Def endant was t he
| ast one out of the truck once they got to the
mot el room and t hat he never saw the victim
put the wallet in the glove conpartnent. The
Def endant further testified that anong the
itens contained in the victims wallet was
$60. 00 cash, whi ch t he Def endant kept, and t he
victinms driver’s |icense. It is also this
Court’s recollection that a clerk from the
nmotel testifiedthat the victimdisplayed his
driver’s license for identification and his
AARP card to obtain a senior <citizen's
di scount when he registered.

The jury was instructed that the taking
of property as an afterthought would not
constitute robbery and, notw t hstandi ng such
instruction, the jury specifically found t hat
the murder was committed while the Defendant
was engaged in the comm ssion of, or an
attenmpt tocommt, or flight after commtting
or attenpting to commt the crine of robbery.
Therefore, this Court is of the opinion that
t hi s aggravating fact or has been proven beyond
a reasonabl e doubt and to this aggravating

factor the Court will give great weight.
(R 11l 398-99).
As set out in issue I, supra, the record supports Perry’s

convictionof first-degree fel ony nurder comm tted duri ng an ar ned
robbery. When the state produces sufficient evidence to support

conviction of a felony, that evidence al so supports the felony

mur der aggravator. Sliney v. State, 699 So.2d 671 (Fla. 1997),

cert. denied, 522 U. S. 1129 (1998); Jones v. State, 652 So.2d 346
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(Fla.), cert. denied, 516 U S. 875 (1995); see also Finney V.

State, 660 So.2d 674 (Fla. 1995), cert. denied, 516 U. S. 1096

(1996); Sochor v. State, 619 So.2d 285 (Fla.), cert. denied, 510

U.S. 1025 (1993); Lightbourne v. State, 438 So. 2d 380 (Fl a. 1983),

cert. denied, 465 U. S. 1051 (1984). The trial court, therefore,

properly instructed the jury on the felony nurder/robbery
aggravator and correctly found that this aggravator had been
established. There is no nerit to this claim and it should be

deni ed.

| SSUE VI |

THE TRI AL COURT PROPERLY | NSTRUCTED THE JURY
ON I'TS ROLE I N SENTENCI NG.

Perry clainms that the standard jury instructiononthejury’'s

role in sentencing violates Caldwell v. M ssissippi, 472 U. S. 320

(1985). Thereis no nerit tothis claim and it should be denied
summarily.

At t he penal ty-phase charge conference Perry asked t he court
to give his proposed instruction (R 11 303) that the court is
required to give great weight to the jurors’ recomendation. (T
Vi1l 1381). The prosecutor responded that this Court held in

G ossman v. State, 525 So. 2d 833 (Fla. 1988), receded fromon ot her

grounds, Franqui v. State, 699 So.2d 1312 (Fla. 1997), that the

standard jury instruction properly apprised the jury of its role.

(T VIl 1382). The court agreed with the state and announced t hat
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the standard instruction would be given. (T VIl 1382).
Thereafter, the court gave the jury the instruction. (T VII
1515) .

Perry recogni zes that this Court’s prior decisions are adverse
to his position (initial brief at 77), but asks this Court to
reconsider its prior rulings. This argunent i gnores, however, that
this Court considered and rejected this precise issue inBurns v.

State, 699 So.2d 646 (Fla. 1997), cert. denied, 522 U S 1121

(1998). InBurns this Court stated that, evenin light of Espi nosa

v. Florida, 505 U. S. 1079 (1992), and Tedder v. State, 322 So. 2d

908 (Fla. 1975), “the standard instruction fully advises the jury
of the inportance of its role and correctly states the law.” 699
So.2d at 654. Subsequently, this Court recognized that it had
“hel d that the standard jury instruction fully advises the jury of

t he i nportance of itsrole, correctly states the | aw, and does not

denigrate the role of the jury.” Brown v. State, 721 So.2d 274,
283 (Fla. 1998), cert. denied, 526 U S. 1102 (1999) (citations

onm tted).
Perry presents nothing newin this claim and it should be

deni ed.
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| SSUE VI |

PERRY’ S DEATH SENTENCE | S PROPORTI ONATE

Perry argues that his death sentence is disproportionate
because the state proved the existence of no aggravators, he
produced substantial mtigation, and this Court has found t he death
sentence di sproportionate in simlar cases. Thereis no nerit to
this claim

Capital sentencing is an individualized proceeding; it is
fact-driven and depends on the facts presented in each i ndi vi dual

case. See Jones v. State, 580 So. 2d 143, 146 (Fla.), cert. denied,

502 U.S. 878 (1991); Rogers v. State, 511 So.2d 526, 534 (Fla.

1987), cert. denied, 484 U.S. 1020 (1988). This Court conducts a

proportionality reviewto insure that death sentences are i nposed

in a consistent manner. Bates v. State, 750 So.2d 6, 12 (Fla.

1999); Wllacy v. State, 696 So.2d 693 (Fla.), cert. denied, 522

UsS 970 (1997). In conducting its proportionality review,
however, this Court does not reweigh the aggravators and
mtigators. Bates, 750 So.2d at 12. Instead, it accepts “the
jury’s recommendation and the trial judge s weighing of the

aggravating and mtigating evidence.” 1d.; Hamltonv. State, 678

So.2d 1228, 1232 (Fla. 1996) (this Court “is not a fact-finding
body when it sits to hear appeals in death cases” and is
“constrai ned by the four corners” of the circuit court’s findings).

Contrary to Perry’ s argunent the state denonstrated inissues
IV, V, and VI, supra, that thetrial court commtted noreversible
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error in finding that the HAC, CCP, and fel ony nurder aggravators
had been established. Furthernore, Perry does not chal |l enge the
court’s findings astothe proposed mtigation he presented. Perry
states that “there is record support from which [the statutory
mental mitigators] could have been found (initial brief at 79), but
the trial court fully considered the proposed mitigators and,
within its discretion, found they had not been established and

shoul d be given no weight. (RI1I1l 402-04). See Trease v. State,

25 Fla. L. Weekly S622 (Fl a. August 17, 2000). Perry al so does not
chal l enge the trial court’s findings on his proposed nonstatutory
mtigation, and the court’s giving this mtigationlittle weight
should be affirmed. (R II11 404-08). |Id.

The cases that Perry relies oninhis proportionality argument

are di stinguishable. Wllians v. State, 707 So. 2d 683 (Fla. 1998);

Sinclair v. State, 657 So.2d 1138 (Fla. 1995); DeAngelo v. State,

616 So.2d 440 (Fla. 1993); dark v. State, 609 So.2d 513 (Fl a.

1992); McKinney v. State, 579 So.2d 80 (Fla. 1991); Penn v. State,

574 So.2d 1079 (Fla. 1991); Proffitt v. State, 510 So. 2d 896 (Fl a.

1987); Caruthers v. State, 465 So.2d 496 (Fla. 1985); and Renbert

v. State, 445 So.2d 337 (Fla. 1984), are all single-aggravator
cases and, as such, are sinply not conparable to the instant case.

Whil e the state established two aggravators inTerry v. State, 668

So. 2d 954 (Fl a. 1996), this Court found one of themworthsolittle
wei ght that Terry is essentially a single-aggravator case and,

t herefore, not conparable. Finally, Richardsonv. State, 437 So. 2d
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1091 (Fla. 1983), is ajury override case, a type of case that is
not conparableto those where the jury recomrends a deat h sent ence.

Burns v. State, 699 So. 2d 646, 649 n.5 (Fla. 1997) (“overri de cases

involve a wholly different legal principle and are thus
di stingui shabl e fromcases where the jury reconends death), cert.

deni ed, 522 U. S. 1121 (1998); see Wlliams v. State, 437 So.2d 133

(Fla. 1983), cert. denied, 466 U S. 909 (1984).

| nstead of the cases Perry relies on, the foll owi ng cases are
nor e conparabl e to the i nstant one and, therefore, nore appropriate

tothis Court’s proportionalityreview. E.g., Mller v. State, 25

Fl a. L. Weekl y S649 (Fl a. August 31, 2000) (prior violent felony and
fel ony murder aggravators; ten nonstatutory mtigators); Robinson
v. State, 761 So.2d 269 (Fla. 1999) (pecuni ary gain, HAC, and CCP
aggravators; both statutory nental mtigators and eighteen

nonstatutory mtigators); Davis v. State, 703 So.2d 1055 (Fl a.

1997) (HAC and fel ony nurder aggravators; nonstatutory mtigation),

cert. denied, 524 U. S. 930 (1998); Kilgore v. State, 688 So. 2d 895

(Fla. 1996) (under sentence of inprisonnent and prior violent
fel ony aggravators; both statutory nental mtigators and several

nonstatutory mtigators), cert. denied, 522 U. S. 832 (1997); Pope

v. State, 679 So.2d 710 (Fla. 1996) (prior violent felony and
pecuni ary gai n aggravators; both statutory nental mtigators and

several nonstatutory mtigators), cert. denied, 519 U S. 1123

(1997); One v. State, 677 So.2d 258 (Fla. 1996) (felony nurder,

HAC, and pecuniary gain aggravators; both statutory nental
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mtigators), cert. denied, 519 U. S. 1079 (1997); Ganble v. State,

659 So. 2d 242 (Fl a. 1995) (CCP and pecuni ary gai n aggravators; age

and several nonstatutory mtigators), cert. denied, 516 U. S. 1122

(1996); Davis v. State, 648 So.2d 107 (Fla. 1994) (felony nurder

and HAC aggravators; nunerous nonstatutory mtigators), cert.

deni ed, 516 U.S. 827 (1995).
When pl aced beside truly conparabl e cases, it i s obvi ous t hat
Perry’'s death sentence is both appropriate and proportionate.

Therefore, this Court should affirmthat sentence.
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CONCLUSI ON

For the foregoi ng reasons the State of Fl ori da asks this Court
toaffirmPerry’s conviction of first-degree nurder and sent ence of
deat h.
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