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STATEMENT OF THE CASE AND FACTS

Petitioner adopts and reall egesthe statement of the case and factsas set forth

initsinitial brief.



SUMMARY OF THE ARGUMENT

ThisCourt hasjurisdictiontoreview thiscasepursuantto Art V, 8 3(b)(3), Ha

Const. Thelegal principleespousedinthiscase, whichfollowsLawyer v. State, 627

S0.2d 564 (Fla. 4th DCA 1993) and Thomasv. State, 726 So.2d 369 (Fla. 4th DCA

1999), directly conflictswiththat set forthinMcDonaldv. State, 578 So.2d 371 (Fla

1st DCA 1991) and Highsmithv. State, 580 So0.2d 234 (Fla. 1st DCA), rev. den., 589
So0.2d 291 (Fla. 1991).

Thelower courtincorrectly construed thisCourt’ sopinionin Jacksonv. State,

575 S0.2d 181, 188 (Fla. 1991) by imposing, sub silentio, an additional requirement
that, prior to commenting upon adefendant’ sfailureto call awitnesswhowould give
favorable testimony in support of a claim of an affirmative defense, it must be
demonstrated that thereexist a“ special relationship” between the defendant and that

witness which includes afamilial or some other close relationship.



ARGUMENT

THE PROSECUTOR ISPERMITTED TO COMMENT
ON THE DEFENDANT’S FAILURE TO PRODUCE
EVIDENCE TO REFUTE AN ELEMENT OF THE
CRIMEWHERE AN EXCULPATORY DEFENSEHAS
BEEN ASSERTED FOR THE FIST TIME AT TRIAL
BY THE DEFENDANT.

Respondant arguesin hisAnswer Brief that M cDonald and Highsmith are not

in conflict with the lower court’ s opinion in the case sub judice (AB 5). Petitioner
disagrees. Respondant argues that McDonald “bears little factual or lega
resemblance to the instant case” (AB 6). Respondant reasons that in McDonald,
sincethedefendant, and not the State, initially argued that the Statefailed to produce
awitnesswho may very well havetestified contrary to the State' stheory, the facts
aredistinguishablefromthoseat bar (AB 6). Thepositionisamisapprehension of the
well-settled principle of conflict jurisdiction.

When jurisdiction of thisCourt issought to review conflicting decisionsof two
or moredistrict courtsof appeal pursuantto ArtV, 8 3(b)(3), Fla. Const., thisCourt
has stated that such jurisdictionisappropriatewhere, “ (1) theannouncement of arule
of law conflictswith arulepreviously announced by thiscourt or another district, or

(2) theapplication of aruleof law producesadifferent resultinacasewhichinvolves



substantially the same factsasaprior case. Inthissecond situation, thefactsof the

case are of the utmost importance.” Mancini v. State, 312 So.2d 732, 733 (Fla

1975)(citationsomitted)(emphasisadded). AsMancini makesclear, thisCourt may
invokeconflict jurisdiction evenwhere, ashere, thefactsof the conflicting casesare
not identical, solong asonedistrict court expressly discussesand appliesaruleof law
whichisinconflict withthat set forth by another district court of appeal . Ford M otor
Co.V.Kikis, 401 S0.2d 1341,1342 (Fla. 1981)(Thediscussion of thelegal principles

whichthecourt applied suppliesasufficient basisfor apetitionfor conflict review.).

Inthecaseat bar, thelower court, construing thisCourt’ sopinion containedin

Jackson espoused aruleof law whichwasin direct conflict withtheruleset forthin

the McDonald and Highsmith cases. Statev. Hogan, 24 Fla. L. Weekly D2027 (4th
DCA September 1, 1999). Specifically, relying onitspreviousdecisionsin Lawyer
and Thomas, the lower court held that only when the absent withess and defendant
occupy a “special relationship,” can the State then comment upon a defendant’s
fallureto call suchwitnessto support thedefendant’ svoluntarily asserted affirmative
defense. Hogan.

M cDonald and Highsmith do not expressly requirethat it be demonstrated that



therebea” special relationship” between the defendant and the absent witnessasa
prerequisiteto permitting the Stateto comment upon thedefendant’ sfailuretocall a
witness who could corroborate the defendant’ s affirmative defense to the charge.

McDonald; Highsmith. Indeed, in Highsmith, the court noted that one of the two

extrgjudicial witnesses was the defendant’ s“friend.” Id. at 235. Thus, as correctly
stated by the lower court, conflict exists and jurisdiction of this Court is proper.
Respondant argues that he and Ted Hanson did not have a “specid
relationship,” because “it was not a relationship where Hanson would have been
expected to testify favorably for Respondant” (AB 12). Thisargument isentirely
specious. That Hanson would not have given testimony favorable to Petitioner is
utterly belied by the record. Indeed, Petitioner’ s theory of his caseisthat Hanson
gave him consent to bein the victim’ s house. Thiswasinjected throughout various
stagesof thetrial, including Respondant’ sopening (T 143), and closing arguments(T
416-17), aswell asthrough evidenceintroduced through Respondant’ stestimony (T
356-362). Consent is an affirmative defense to the charge of burglary. McCoy v.
State, 723 S0.2d 869 (Fla. 1st DCA 1998). Since Respondant represented tothejury
that Hanson’ stestimony would have corroborated Petitioner’ saffirmative defense,

it follows that such testimony would be entirely favorable to his case.



Further, thelower court sub silentio, and Respondant expressly, assert that the
“gpecial-relationship” between adefendant and thewitnessbelimitedtoafamilial or

some special friendship (AB 13-4). Hogan; Lawyer; Thomas. However, Jackson

doesnot impose this additional requirement in order to show that the witnessis not
“equally available.” 1d. This requirement was not imposed in Highsmith and
McDonald. Thus, that Hanson was not related to, or even a close friend of

Respondantisirrelevant totheinquiry. Indeed, aspecial relationship may exist with

respect to any individual who would testify favorably to the defendant, but whose
identity and locationissolely withinthedefendant’ sknowledge. Inthissituation, after
adefendant voluntarily assumes some burden of proving an affirmative defense by
referring to awitnesswho would corroboratethisdefense, yet failsto call thiswitness
totedtify, thiswouldinvitethe Stateto comment upon the defendant’ sfailureto do so.
This is consistent with the overall function of atrial, i.e., a search for the truth.
Anythinglesswould givethedefensea*licenseto commit perjury and thesearchfor
thetruthin thejudicial process[would be] frustrated by default.” Lawyer (Hersey,
J., dissenting). Consequently, thelower court, followingitsdecisionsin Lawyer and

Thomas, erred in ruling otherwise.






CONCLUSION

WHEREFORE, based on the foregoing arguments and the authorities cited
therein, Respondent respectfully requeststhis Court to QUA SH the decision of the
Fourth District Court of Appealsin this case.
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