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PRELI M NARY STATEMENT

Thi s proceeding involves the appeal of the circuit court’s
summary deni al of M. Thonpson’s notion for post-conviction
relief. The notion was brought pursuant to Fla. R Cim P.
3.850. The circuit court summarily denied all clainms and denied
an evidentiary hearing on all clains. The follow ng synbols wll

be used to designate references to the record in the instant

case:
“R” -- record on direct appeal to this Court;
"PCG-R” -- record on 3.850 appeal to this Court;
“PC-SR. 7 — supplenental record on 3.850 appeal to this
Court;

"T." -- transcript of hearings held.



REQUEST FOR ORAL ARGUNVENT

M. Thonpson has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argunent in other capital cases in a simlar procedural
posture. A full opportunity to present the issues through oral
argunent woul d be nore than appropriate in this case, given the
seriousness of the clains involved. M. Thonpson through

counsel, accordingly urges that the Court permt oral argunent.
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STATEMENT OF THE CASE AND FACTS

M . Thonpson was originally charged by indictnent on
Septenber 17, 1986, and on January 14, 1987, the grand jury
anmended to first-degree nurder (2 counts) by shooting with a
firearmand/ or stabbing with a knife or other sharp instrunent
(R 24).

After a jury trial, M. Thonpson was found guilty of Counts
I, I'l, 1ll and IV on March 16, 1987 (OR 1064). On March 16,
1987, the jury rendered an advisory verdict of death by a vote of
9-3 (OR 1064).

On April 6, 1987, the trial court sentenced M. Thonpson to
death for Counts | and Il and inposed life sentences for Counts
Il and 1V (OR 1265-1266).

On July 20, 1989, the Florida Suprene Court reversed and

remanded for a new trial. Thonpson v. State, 548 So.2d 198 (Fl a.
1989). The Court reversed on two issues: 1. Prosecution's
unl awf ul use of perenptory chall enges to exclude blacks fromthe
jury; and 2. Constitutional error based on the adm ssion of the
def endant's confession.

On remand, a jury again found Thonpson guilty and
recomended death by a vote of 7-5 on both nurder counts. The
trial court inposed two death sentences and two consecutive life

sentences for the kidnaping (R 8-9).



On January, 30, 1992, the Florida Suprene Court again

reversed and remanded for a new trial. Thonpson v. State, 548

So.2d 198 (Fla. 1989). The Court held that the police nust
comuni cate to the accused, the right to consult with an
attorney, w thout cost, before being questioned. At a Mdttion to
Suppress hearing held in connection with the second trial,
Detective Childers testified that his testinony at the first
trial was in error, and that he did not inform M, Thonpson that
he had the right to an attorney at no cost (R 32).

On Cctober 8, 1992, after the third jury trial, M. Thonpson
was found guilty of Counts I, IIl, 11l and IV. (R 158-160; T.
438-439). On Cctober 9, 1992, the jury recommended death by a
vote of 7-5 (R 168; T. 575).

The trial court found six aggravating factors: prior felony
conviction; nurder conmmtted while engaged in a kidnaping; nurder
commtted to avoid arrest; nurder conmtted for pecuniary gain;
mur der especi ally heinous, atrocious, or cruel; and nurder
commtted in a cold, calculated, and preneditated manner. The
court also found that evidence failed to establish extrene nental
or enotional disturbance and substantially inpaired capacity, but
did give sonme weight to non-statutory mtigating factors
i ncluding chronic nental illness, noderate disturbance, synptons

of mental illness, famly background, and nmental retardation.



On Decenber 28, 1992, M. Thonpson was sentenced to death
for the nurders of WIIiam Swack and Nancy Wl ker and consecutive
Iife sentences on each kidnaping. (R 226).

The Circuit Court of the Thirteenth Judicial Crcuit, the
Honorabl e Diana Allen, entered the judgnments of conviction and
sentence under consideration.

On Novenber 23, 1994, the Florida Suprene Court affirnmed M.
Thonmpson' s convi ctions and sentences on direct appeal. Thonpson

v. State, 648 So.2d 692 (Fla. 1994), cert. denied, 115 S. O

2283 (1995).

On April 7, 1999, M. Thonpson filed a notion to vacate
j udgnents of conviction and sentence asserting that his
conviction and sentence of death were obtained in violation of
the Fourth, Fifth, Sixth, Ei ghth, and Fourteenth Amendnents to
the United States Constitution, and the correspondi ng provisions
of the Florida Constitution.

The post-conviction notion was summarily denied w thout an
evidentiary hearing by order of the Honorable Judge D ana Allen
dated the 18'" of August, 1999. This is an appeal fromthe

summary denial of that notion for the reasons set forth bel ow



SUMVARY OF ARGUNVENT

1. M. Thonpson was deni ed due process, effective
assi stance of counsel, and equal protection under the | aw by the
followng failures of both the |Iower court and counsel. The
| oner court failed to provide an evidentiary hearing on the
i neffective assistance of counsel clainms based upon counsel’s
failure to investigate and prepare the case, failure to
adequately question jurors about their views on credibility of
W tnesses, nental health mtigation, nental health experts, and
to renpove biased jurors and preserve the issue for appeal,
failure to present and cross-exam ne wi tnesses, failure to object
to State interference and Brady violations, failure to nmake
objections during the guilt and penalty phases of trial, failure
to provide nental health experts with background information for
eval uation of mtigation and intoxication factors, and failure to
nmeet with the defendant prior to comencenent of penalty phase.

2. The trial court erred failing to conduct an evidentiary
hearing on the claimof counsel’s failure to obtain a nental
health expert to conduct a professional and appropriate
eval uation of M. Thonpson and an individualized sentencing.

3. M. Thonpson’s jury was given instructions which
shifted the burden to M. Thonpson to prove that death was not
t he proper sentence, and the judge used the sane i nproper

standard to sentence himto death



4. M. Thonpson’s guilt and penalty phase proceedi ngs were
replete with procedural and substantive errors which when
considered as a whole deprived himof a fair and inpartial trial
and sent enci ng.

5. The capital sentencing statute of Florida is
unconstitutional on its face and as applied since it fails to
prevent the arbitrary and capricious inposition of the death
penalty and viol ates cruel and unusual punishnment prohibitions.

6. The jury and the judge at M. Thonpson’s sentencing
i nproperly consi dered non-statutory aggravating factors.

7. M. Thonpson’s jury was given jury instructions which
unconstitutionally diluted their sense of responsibility for
sent enci ng.

8. The Florida statutes used in M. Thonpson’s sentenci ng
regardi ng aggravating factors is facially vague, overbroad, and
does not provide for adequate narrow ng instructions to the jury.

9. M. Thonpson’s sentence rests upon an unconstitutional
automati c aggravating circunstance.

10. The Death Penalty Reform Act is unconstitutional on
it’s face and as applied, and denies M. Thonpson due process and
violates the Fourth, Fifth, Sixth, Ei ghth and Fourteenth

Amendnent to the United States Constitution.



ARGUVMENT |

THE LONER COURT ERRED I N SUMMARI LY DENYI NG
MR, THOWPSON S | NEFFECTI VE ASSI STANCE OF
COUNSEL CLAI M5 W THOUT AN EVI DENTI ARY
HEARI NG
M. Thonpson was deprived of his right to a reliable trial
and i ndivi dual sentencing proceeding, and he was further denied
the effective assistance of counsel during his guilt and penalty
phases of trial, in violation of his rights to due process and
equal protection under the Fifth, Sixth, Ei ghth and Fourteenth
Amendnments to the United States Constitution, as well as his
rights under the correspondi ng provisions of the Florida
Constitution.?
In its order, the | ower court denied these clains wthout
granting an evidentiary hearing (PC-R 131-166). M. Thonpson
asserts that the lower court erred in failing to grant an

evidentiary hearing and in summarily denying the ineffective

assi stance of counsel clains alleged in the 3.850 noti on.

In Strickland v. Washington, 466 U S. 668 (1984), the
United States Supreme Court held that counsel has "a duty to
bring to bear such skill and know edge as will render the trial

a reliable adversarial testing process.” Strickland requires a

defendant to plead and denonstrate (1) unreasonabl e attorney

This argunent was raised in daiml of M. Thonpson's
notion to vacate.



performance, and (2) prejudice. In his 3.850 notion, M.
Thonpson had pl ed bot h.

Li kew se, defense counsel nust al so discharge significant
responsibilities at the sentencing phase of a capital trial.
The United States Supreme Court has held that in a capital case,
"accurate sentencing information is an indispensable
prerequisite to a reasoned determ nation of whether a defendant
shall live or die [nmade] by a jury of people who nmay have never

made a sentencing decision.” Gegq v. Georgia, 428 U S. 153,

190 (1976) (plurality opinion).
No tactical notive can be ascribed to an attorney whose
om ssions are based on the failure to properly investigate or

prepare, Brewer v. Aiken, 935 F.2d 850 (7th Cr. 1991). M.

Thonpson's sentence of death is the resulting prejudice. It
cannot be said that there is no reasonable probability that the
results of the guilt/innocence or sentencing phase of the trial
woul d have been different if the evidence had been presented to
the court and the jury.

Counsel 's highest duty is the duty to investigate and
prepare. \Were, as here, counsel unreasonably fails to
i nvestigate and prepare, the defendant is denied a fair
adversarial testing process and the results are rendered
unreliable. Counsel here did not neet these standards. See,

e.q., Kimmelman v. Morrison, 477 U. S. 365, 384-88 (1986)

(failure to request discovery based on m staken belief state

7



obliged to hand over evidence); Henderson v. Sargent, 926 F.2d

706 (8th Cir. 1991)(failure to conduct pretrial investigation

was deficient performance); Chanbers v. Arnontrout, 907 F.2d 825

(8th Gr. 1990)(en banc) (failure to interview potential self-

def ense witness was ineffective assistance); N xon v. Newsone,

888 F.2d 112 (11th Gr. 1989)(failure to have obtained
transcript witness's testinony at co-defendant's trial was

i neffective assistance); Code v. Mntgonery, 799 F.2d 1481, 1483

(11th Gr. 1986) (failure to interview potential alibi
W t nesses).
"In a capital case the attorney's duty to investigate al

possible lines of defense is strictly observed." Col eman v.

Brown, 802 F.2d 1227 (11th Cr. 1986). M. Thonpson's counsel
failed in this duty. No tactical notive can be ascribed to an
attorney whose omi ssions are based on the failure to properly

investigate and prepare. See Kimmelman v. Mrrison, Chanbers v.

Arnontrout, N xon v. Newsone. M. Thonpson's capital conviction

and sentence of death are the resulting prejudice. But for
counsel's errors, there is a reasonable probability of a
di fferent outcone.

Even if counsel provides effective assistance at trial in
sone areas, the defendant is entitled to relief if counsel
renders ineffective assistance in his or her performance in

other portions of the trial. Washington v. Watkins, 655 F.2d

1346, 1355, rehearing denied with opinion, 662 F.2d 1116 (5th
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Cir. 1981), cert. denied, 456 U. S. 949 (1982). See also

Kimmel man v. Mrrison, 106 S. C. 2574 (1986). Even a single

error by counsel may be sufficient to warrant relief. Nelson v.
Estelle, 626 F.2d 903, 906 (5th Cr. 1981)(counsel may be held
to be ineffective due to single error where the basis of the

error is of constitutional dinension); Nero v. Blackburn, 597

F.2d at 994("sonetinmes a single error is so substantial that it
al one causes the attorney's assistance to fall below the Sixth

Amendnent standard"); Strickland v. Washi ngton; Kinmel man v.

Morri son.
The Ei ght h Amendnent recogni zes the need for increased
scrutiny in the review of capital verdicts and sentences. Beck

v. Alabama, 477 U S. 625 (1980). The United States Suprene

Court noted, in the context of ineffective assi stance of
counsel, that the correct focus is on the fundanmental fairness
of the proceeding:

A nunber of practical considerations are
i nportant for the application of the
standards we have outlined. Most inportant,
in adjudicating a claimof actual
i neffectiveness of counsel, a court should
keep in mnd that the principles we have
stated do not establish nmechanical rules.
Al t hough those principles should guide the
process of decision, the ultimte focus of
inquiry nust be on the fundanental fairness
of the proceeding whose result is being
challenged. 1n every case the court should
be concerned with whether, despite the strong
presunption of reliability, the result of the
particul ar proceeding is unreliable because
of a breakdown in the adversarial process




t hat our system counts on to produce just
results.

Strickland v. Washington, 466 U. S. 668, 696 (1984) (enphasis

added). The evidence presented in these clains denonstrates that
the results of M. Thonpson's trial and penalty phase are
unrel i abl e.

A proper review of the ineffective assistance of counsel
claims woul d necessarily require an evidentiary hearing to
determ ne the reasons that counsel failed to call w tnesses and
conpletely investigate the case as set forth in subparagraphs A
through Hthat follow The failure to conduct an evidentiary
hearing was error by the | ower court.

Further, the record does not support the | ower court’s
finding that the allegations in the 3.850 Mdtion to Vacate are
not supported by any factual allegations in the notion. The
noti on makes all egations concerning failure of defense counsel to
i nvestigate and prepare (PCR 102). A post-conviction novant is
entitled to an evidentiary hearing unless the notion and the
record conclusively show that he is entitled to no relief. A
movant’s al |l egati ons nmust be accepted as true except to the

extent that they are conclusively rebutted by the record. (see

Valle v. State, 705 So.2d 1331 (Fla. 1997); LeCroy v. Dugger, 727

So.2d 236 (Fla. 1998); Meeks v. State, 382 So.2d 672 (Fla.

1980); Gaskin v. State, 737 So.2d 509 (Fla. 1999).
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An evidentiary resolution of the ineffectiveness clains
woul d have been proper, as the files and records in this case did

not show that M. Thonpson was "conclusively" entitled to "no

relief".
A COUNSEL WAS | NEFFECTI VE FOR FAI LURE TO ADEQUATELY
QUESTI ON POTENTI AL JURORS ABQUT THEI R VI EW6 ON THE
CREDI BI LI TY OF W TNESSES, THEI R VI EW6 ON MENTAL HEALTH
M TI GATI ON AND MENTAL HEALTH EXPERTS, AND COUNSEL ALSO
FAI LED TO DI SCOVER AND REMOVE Bl ASED JURCRS, AND TO
PRESERVE THE | SSUE FOR APPEAL.
Trial counsel perforned only a perfunctory voir dire (R 19-
64). He failed to adequately inquire about possible racial
prejudi ce, despite the fact that M. Thonpson, an African-
Anmerican, was accused of nurdering a white wonman and nan.
Counsel did make an inquiry of the panel about the fact that both
counsel were black and that race had nothing to do with the case,
however he failed to adequately inquire about the inpact from an
i ndi vi dual perspective with each of the prospective jurors (R
41,42). He did not nmake an adequate individual voir dire inquiry
to determ ne whether race would have sone inpact given the nature
of the crine.
RACI AL | NQUI RY
The court in its order found that because counsel asked a
general question regarding race and pointed out to the
prospective jurors that both he and his client were black, that

this was adequate (PC-R 132). The court erred in ruling that

this did not show deficient conduct because if counsel had
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pursued this area of inquiry, on an individual basis, he may have
| earned of sone bias that would have disqualified one of the
jurors. Further, even though there were black jurors ultimtely
seated on the panel, it does not cure his failure to ensure a
raci ally unbi ased panel. This is a question regardi ng counsel’s
per formance that woul d have been resolved with an evidentiary
heari ng.

W TNESS CREDI BI LI TY

M. Thonpson's trial counsel failed to question jurors about
their beliefs regarding witnesses credibility, including the
police, and failed to adequately question them about their views
on the death penalty.

The court addressed the issue of failing to question jurors
about their beliefs regarding witness credibility by alluding to
a generic commentary by counsel while admtting that he did not
address police officers’ credibility (R Vol | 43-45).

Further, the court determned the issue of the death penalty
inquiry in the sanme fashion by citing portions of the trial
record (PCR 136-139). However, an evidentiary hearing on these
i ssues was required to obtain evidence of counsel’s reasons for
not adequately questioning jurors in those areas.

MENTAL HEALTH QUESTI ONS

In addition, counsel failed to question jurors about their

opi ni ons concerning nental health experts and nental health
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mtigation as it related to both the guilt or penalty phase (R
19- 64).

The court in it’s order denying the relief requested admts
t hat counsel did not question jurors about their opinions
concerning nmental health experts and mtigation, but declares
that the deficient performance did not result in prejudice (PCR
140). How the court can determ ne that there was no prejudice to
t he defendant is uncanny given the verdict and sentence.

Wthout an evidentiary hearing it is not possible to make
that determ nation. For instance, if one or nore jurors harbored
opi nions that these types of experts or this type of mtigation
was not a basis for consideration, they could have influenced or
tainted the remai nder of the panel.

Init’s order, the court after acknow edgi ng that counsel
failed to make any inquiry into these areas, assunes that even if
counsel were deficient it would not have resulted in prejudice
(PC-R 140). This area of inquiry was extrenmely critical for
mtigation purposes. How the court determned that the failure
was not prejudicial remains a nystery w thout conducting an
evidentiary hearing. Jurors’ beliefs about nmental health and
experts who testify about it are pivotal in ensuring that the
defendant receives a fair and inpartial trial and sentencing.

FUNDAMENTAL ERROR REGARDI NG JURORS

13



M. Thonpson's trial counsel allowed a prejudiced juror to
remain on the jury panel. \Wen jurors were questi oned about
whet her they would insist on M. Thonpson taking the stand, at
| east two jurors replied that they could not follow the | aw even
if the judge instructed themthat they could not infer anything
fromthe fact that M. Thonpson did not take the stand (R 37-
39).2

Potential juror Leonora Wl cott stated she believed that an
i nnocent defendant woul d speak out, and if M. Thonpson renmai ned
silent, she would have difficulty believing his innocence (R
37). Both potential jurors Cheri Russel and Wl cott insisted
that they would not be able to follow the judge's instructions as
to M. Thonpson's right to remain silent. (R 37-39).

However, counsel failed to request a strike for cause on
these two jurors. He should have requested additional perenptory
chal l enges if needed or at a mninmuminterposed an objection to
preserve the issue for appeal. Utimtely, M. Wlcott did serve
as a juror in this case (R 60). The resulting prejudice was a
conviction and the 7-5 vote for death.

The court finds init’'s order that the failure of counsel to
renmove juror Leonora Wl cott was not prejudicial because the

Suprene Court found that the evidence was nore than sufficient to

2Potential juror Cheri Russel said that she would penalize
M. Thonpson for remaining silent; if it were her, she would be
fighting for her life (R 37).
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support the convictions (PCR 141). The defendant’s claimis
not based upon sufficiency of evidence. The issue is whether
that juror was tainted herself and whether she tainted the panel
regarding the defendant’s right to remain silent. The fact that
the Florida Suprene Court affirmed the conviction has no
rel evance, and it is not a |legal reason for denying the claim
The court erred and violated the defendant’s right to due
process, and the Fifth Arendnent by allowing a juror to remain on
t he panel wi thout renoving her for cause, especially when her
opi ni on about the defendant’s right not to testify and remain
silent was so blatantly in contravention of constitutional |aw
The court should have exercised its power and excluded this juror
with or without the aid of counsel. Mdreover, the court should
have granted an evidentiary hearing on this issue of
i neffectiveness since it had ramfications both as to the guilt
and penalty phases of the trial. The trial court violated
Florida | aw by not stating a reason for the denial of the claim
and she failed to attach the proper portions of the record that
showed the defendant was not entitled to relief.

B. COUNSEL WAS | NEFFECTI VE FOR FAI LURE TO ADEQUATELY
| NVESTI GATE AND ARGUE THE CASE DURI NG THE GUI LT PHASE

Trial counsel failed to adequately investigate and argue the
case by not utilizing potential alibi wtnesses. M. Johnson was
aware of two alibi wtnesses who may have provided a viable

defense for M. Thonpson. They woul d have been able to verify
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that M. Thonpson did not have the opportunity to be at the crinme
scene when the crinme occurred. Although M. Thonpson apprised
trial counsel of Eddi e Houser, an acquai ntance with whom he
attended a barbecue on the day of the crine, and Lonnie Wite, a
person who gave hima ride prior to 10:00 a.m on the day of the
murders, counsel failed to investigate or contact themfor
possi bl e use at the trial. These wtnesses have since died, but
were available at that time. It shows that counsel did not
adequately investigate the case. Even though counsel filed a
Notice of Alibi, he never listed these two individuals as
potential alibi wtnesses (R 51-52).

ALl Bl W TNESSES

The court states that counsel’s failure to call alibi
W tnesses to testify as to defendant’s whereabouts from 10: 00a. m
to 1:30p.m did not result in prejudice, but assumng it was
deficient performance it neverthel ess was not prejudicial (PCR
143). Wthout an evidentiary hearing on this claim it is not
possible for the court to make this determ nation. Since the
claimwas not conclusively rebutted by the record, the court had
a legal duty to conduct an evidentiary hearing.

CRI ME SCENE

Trial counsel also failed to investigate and argue the
integrity of the crime scene. The investigating officers failed

to properly secure the area immediately after the crine. This
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resulted in many individuals -- not limted to investigators --
freely wandering through the crine scene.

Furthernore, there was testinony referring to a group of
individuals, mlling about the crine scene (R 97-98).
Apparently, they had approached and observed the crinme scene
prior to police notification and arrival, and they may have even
been eyewi tnesses to the crine itself. However, these
individuals left and were never contacted by the police nor
def ense counsel to make an effort to determ ne what they may have
observed or overheard.

Trial counsel also never conducted an i ndependent forensic
eval uation of the crine scene. This was especially inportant
since tangi bl e evidence fromthe crine scene such as DNA,
fingerprints or shoe inprints mght have been attributable to
sonmeone ot her than M. Thonpson.

Police reports indicated that a bag of clothing was
di scovered within the crine scene area, but it was readily
di sm ssed after the police questioned just one witness. The
cl othes were never inspected, inventoried, or checked for
fingerprints or DNA. To the extent that these garnents could
have provi ded excul patory evidence, Brady was viol ated or counse
was certainly ineffective for failing to check out this

i nf ormati on.
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The court again makes a finding that the deficient
performance did not result in prejudice (PCR 143,144). An
evidentiary hearing should have been held to nmake that finding.

DEFENDANT" S RETARDATI ON

Trial counsel failed to investigate and argue the
consequences of M. Thonpson's nental retardation as it affected
his ability to stand trial, and his nental state at the tine of
the offense both for the guilt and penalty phase. Just prior to
trial, a conpetency hearing was held to determ ne M. Thonpson's
conpetency to stand trial. The court found himto be conpetent
(R 674-692, 727-773).

Mor eover, when the Court asked for case | aw on the issue of
mental retardation, and its effect on conpetency, only the State
provided the Court with law (R 771). However, defense counsel
al t hough havi ng knowl edge of M. Thonpson's nental retardation,
failed to research or address the court as to the significance
that retardation may have had on his conpetency to stand trial.
This was a critical issue since during his first trial, M.
Thonpson had acted out and refused to attend his sentencing
phase, all of which counsel knew or shoul d have known.

M . Thonpson's prior behavior indicated his conpetency and

shoul d have been a mmjor issue throughout the trial.?

SM. Alldredge, the public defender for M. Thonpson's first
trial, testified at the pretrial hearing that M. Thonpson was
unruly, speaking out, and refused to attend the penalty phase at
the first trial in 1987 (R 763-767).
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Failure to acconplish any of the foregoing evidentiary
matters cannot possibly be construed as a tactic or strategy.
The failure to pursue these matters, which may have resulted in
M . Thonpson bei ng acquitted, charges reduced or dismssed, is
i neffectiveness on the part of defense counsel.

The trial court should have granted an evidentiary hearing
on these issues, however, the court again admts that it was
deficient performance but did not result in prejudice wthout
provi di ng any expl anations (PC-R 142-145). The failure to
present to the jury adequate nental health information was highly
prejudicial to the defendant.

C. COUNSEL FAI LED TO EFFECTI VELY PRESENT AND CROSS- EXAM NE
W TNESSES.

Counsel failed to adequately cross-exam ne the nedica
exam ner and argue the validity of forensic evidence obtained
fromthe autopsy. Additionally, counsel failed to attack the
denonstrative evidence fromthe crinme scene. After a review of
the crime scene and aut opsy phot ographs, defense counsel should
have i ndependently investigated the nature and cause of death.

The nedi cal exam ner's theory, based on the position of the
kni fe wounds, suggested a struggle between M. Swack and his
attacker. However, trial counsel never presented alternative

t heori es of how these wounds coul d have occurred.* Counsel

“One crinme scene photo shows two small wounds on the male
victims neck which |ook just as consistent with a scrape or bite

19



failed to obtain the services of an independent forensic

pat hol ogi st who coul d have determned the validity of the State's
theory regarding a struggle. The victims autopsy reports would
have shown the true extent of the wounds that were inflicted.

It could have been established that Dr. Diggs' testinony on
this point was greatly exaggerated, and that the wounds were not
received during a struggle; the reports would have further
strengthened M. Thonpson's contention that there was no credible
evidence of intent or preneditation for these acts. |ndependent
evi dence coul d have been used to inpeach the testinony of Dr.

Di ggs, the nedical exam ner.

Counsel shoul d al so have obtai ned w t nesses who woul d have
testified to the unsavory condition of the crine scene area,
specifically, the contam nation of both high drug traffic and
prostitution. These factors could arguably have contributed to
the contam nation of the crine scene and the novenent of the
bodi es. Per haps ot her suspects coul d have been devel oped.

Had evi dence of the bodi es being noved have been presented, the

jury and judge may have di scounted the "struggle" argunent, and

its inpact on the aggravating factors of HAC and CCP, which were
ultimately used to sentence M. Thonpson to death

FAI LURE TO CROSS- EXAM NE AND PRESENT EVI DENCE

as wth a stab wound.
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The court again uses a sufficiency of evidence argunment to
determ ne that there was not any prejudice (PC-R 145, 146).
However, the claimrelates to ineffectiveness of counsel and his
failure to cross-exanm ne these wtnesses and to have i ndependent
experts provide alternatives to the jury which could have
rendered the evidence insufficient and caused the outconme to be
different. This issue should have been determ ned by an
evi denti ary heari ng.

Trial counsel also failed to cross-exanm ne and argue agai nst
the validity of the State's theory that the victins were forced
to di srobe and the female victimwas then ordered to dress. The
State based this argunent on the fact that | eaves were found in
the victims undergarnents. However, trial counsel nmade no
attenpt to offer an independent theory of how this debris could
have been present. This was particularly inportant since there
were discrepancies in testinony as to how the bodi es were found
and in what position.

The police photographs indicate that at |east the female
victimwas | aying on her back for a long time after she died
gi ven the bl ood pooling that is shown by the photographs.
However, according to the police and eyew tnesses’ testinony, she
was found in a different position. Further, Dr. Diggs' theory of
the female victims position when she was nurdered was totally

specul ati ve.

21



There coul d have been other theories as to why the bodies
were in the positions that they were found.® An independent
forensi c exam nation shoul d have been conducted and used to
i npeach the testinony of the investigating officers and Dr. Diggs
regardi ng the adequacy of the police investigation and the
doctor's autopsy and concl usi ons.

The court bolsters its ruling by stating that the evidence
was nore than sufficient to support conviction. The court then
assunes deficient performance, but finds it was not prejudicial.
The issue here again is not sufficiency of the evidence, but how
did counsel’s failure cause the jury to convict. The only way to
ensure that this was not prejudicial would have been to conduct
an evidentiary hearing.

FAI LURE TO PRESENT EVI DENCE OF DRUGS AND ALCOHOL

Trial counsel failed to investigate and understand the
nature and effect of the drugs that M. Thonpson was on at the
tinme of the offense. He also failed to present any testinony
regardi ng the toxicol ogical or pharmacol ogi cal overall effect of
crack cocaine -- in conjunction with other drugs and al cohol that

M. Thonpson had consuned. Further, counsel failed to

SFor exanpl e, they might have been in the mdst of an
extramarital affair, having previously undressed, when their
attacker cane upon them Coupled with the fact that there was an
unknown mal e Caucasi an pubic hair discovered in the femal e
victims underwear, this theory nmay have been pl ausi bl e.
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investigate the effects of crack cocaine on a person who had been
eval uated as nentally retarded.

Admttedly, the theory of defense in the guilt phase was
that M. Thonpson did not comnmt the crinme. However, penalty
phase counsel failed to present conplete evidence to the jury of
M. Thonpson's chronic al cohol and drug abuse, and he failed to
present witnesses to testify as to the effects of the abuse. This
woul d have had an inpact on the jury whose vote was cl ose al ready
by 7-5.

The court restates its position in finding that assum ng
counsel was deficient there was no prejudice (PCR 149). Gven
the close vote for death it cannot be said that the failure to
present such evidence nmay not have changed the outcone. The
trial court should have held an evidentiary hearing to make that
determ nation

D. COUNSEL WAS | NEFFECTI VE FOR FAI LURE TO OBJECT TO STATE
| NTERFERENCE W TH EVI DENCE

At the tinme of trial, the State was aware that M. Herman
Smth was the individual who matched the description given by the
bartender at Clenenti's lounge. M. Smth, and not M. Thonpson,
just after the crinme was attenpting to cash the check signed by
M. Swack. The State had access to M. Smth's fingerprints, yet
never conpared themto those retrieved fromthe scene of the
crime. Moreover, the State failed to disclose this suspect's

fingerprints, or their know edge that he was a suspect in this
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crime, to the defense. This action by the State prevented the
def ense from possi bly denonstrating M. Thonpson's innocence.

The State al so had reason to believe that Debra Swack's ex-
husband had a possible notive for the crinmes, but they did not
reveal this to the defense or pursue the matter. The State had
access to his fingerprints, yet never conpared themto the
evidence retrieved fromthe scene of the crine. 1In fact, it
appears that they nmade no attenpts to investigate this individual
at all. The State thus prevented the defense from denonstrating
M. Thonpson's innocence. To the extent that defense counsel
knew or shoul d have known of this evidence, and nmade no attenpt
to contact these persons or object, and file the appropriate
notions for discovery violations, it was deficient performance
and highly prejudicial.

Counsel also failed to investigate the derivation of the
mal e Caucasian hair that was found in the female victims
under pants which prejudiced M. Thonpson. The prejudice to M.
Thonpson resulting fromcounsel's deficient performance is clear
because death was the result. Confidence in the outcone is
underm ned and no reliable adversarial testing occurred in this
case. M. Thonpson's sentence of death should not be permtted
to stand.

FAI LURE TO OBJECT
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The court continues its use of the sufficiency of evidence
as a basis for its ruling that no prejudice resulted (PCGR 150).
Yet, an evidentiary hearing would have reveal ed that not only was
counsel’s performance deficient, but that it was highly
prejudicial to M. Thonpson and coul d have changed the out cone of
the trial.

E. COUNSEL WAS | NEFFECTI VE FOR FAI LURE TO VO R DI RE, CALL

W TNESSES AND OBJECT TO | NADM SSABLE EVI DENCE.

Trial counsel stipulated to Dr. Gonzalez's qualifications as
an expert in psychiatry at the conpetency hearing rather than
voir dire himabout his expertise in retardation. However, the
doctor stated that he had not exam ned M. Thonpson between 1987
and 1992, and that he only had the records from 1987 at the tine
of his last evaluation and no other information (R 675-677).
Further, Dr. Gonzalez testified that he concluded that M.
Thonpson was not nentally retarded, and therefore, the defendant
was conpetent to proceed to trial (R 674-692).

Dr. Gonzal ez did not however perform any psychol ogical tests
to determine M. Thonpson's intelligence |evel (R 680, 684-
686).° Counsel was ineffective for failing to voir-dire Dr.
Gonzal ez or Dr. Sprehe as to what information they used to

determ ne their conpetency eval uation opinions. By stipulation

°Dr. Sprehe, the other State expert, also testified that he
di d not conduct any tests to determ ne M. Thonpson's
intelligence (R 731-732).
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to the doctor’s qualifications, counsel forfeited the ability to
i npeach the doctors' testinony that M. Thonpson was conpetent to
stand trial in 1992. Counsel was thus ineffective. The
resulting prejudice was that the court found M. Thonpson
conpetent to proceed to trial

FAI LURE TO VO R DI RE

The court erred by stating that the defense theory during
trial was that defendant did not commt the crinmes, and therefore
even if assum ng counsel was ineffective no prejudice occurred.
However, assum ng that the jury had known about M. Thonpson’s
retardation it nmay have inpacted themin rendering a verdict so
stating that no prejudice resulted is a quantumleap to a
i ncorrect concl usion.

The trial court should have held an evidentiary hearing to
make findings of fact that would support its ruling.

JURY NEVER HEARD OF RETARDATI ON

The jury heard very little, if any evidence, of M.
Thonmpson's nental retardation during the guilt or sentencing
phase. Also, counsel failed to cross-examne or call as a
w t ness Kat hl een Shannon, M. Thonpson's probation officer, about
M. Thonpson's nental retardation which would have aided the
jury, and he failed to call her as a defense witness. In fact,
counsel did not even cross-examne her at all (R 219-221). This

was especially ineffective since Ms. Shannon knew M. Thonpson

26



for over a year and a half, and she was well aware of his nental
retardation and nental deficiencies at the tinme of the crine.

FAI LURE TO CALL W TNESS

The court in its order denying relief stated that counsel
was |imted on cross-exam nation to the subject matter of the
direct-examnation. Wile this is a correct statenent of the
law, it is not the reason counsel was ineffective. Counsel not
only did not cross-examne this witness at all, but he failed to
call her as a defense w tness which would have allowed himto
i nquire about the retardation for the benefit of the jury. This
is why he was ineffective, and the court should have held an
evidentiary hearing to discover why counsel made the error. The
resulting prejudice was death

ADM SSI ON OF THE | D CARD

Def ense counsel failed to object to the adm ssion of M.
Thonmpson's identification card (R 198-200). This photo I.D. had
no rel evance to this case as to who nurdered the victins, and it
was prejudicial to M. Thonpson because it was suggestive of
guilt. Defense counsel was ineffective for not objecting to the
i ntroduction and adm ssion of this evidence. The jury voted 7-5
to convict, which indicates that this photo I.D. probably was
hi ghly prejudicial against M. Thonpson.

The court erroneously utilized the sufficiency of the

evi dence again to decide that there was not any prejudice to M.
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Thonmpson resulting fromthe ineffective performance of counsel.
The court nmakes the assunption of ineffectiveness, but applies an
incorrect standard. Only an evidentiary hearing woul d have
provided for a determ nation that such defective perfornmance was
not prejudicial.

OBJECTI ON AND | MPROPER QUESTI ON

Def ense counsel failed to properly object and request a
Ri chardson hearing when M. Smth, a wtness, nade a statenent
that his crew menbers saw M. Thonpson "carry" the victins out of
their office with a gun in his pocket (R 314). M. Smth was
the foreman of the graveyard crew on which M. Thonpson had
wor ked. He was al so the individual who was identified as trying
to cash the check for $1500 dollars signed by M. Swack.

Addi tionally, counsel failure to request a Richardson hearing

prejudi ced M. Thonpson as well as counsel asking the question
whi ch set the chain of events in notion.

Upon the renoval of the jury, the court asked trial counsel
what he wanted to do. Counsel asked that the court instruct the
W tness to answer his question. The |ast question defense
counsel asked was, "Wen did your crew see hinP". Defense counse
al so asked the court initially to give a curative instruction to
the jury to disregard M. Smth's last remark as being non-
responsi ve. However, counsel asked for a mstrial |ater which

the court deni ed probably because he had set the event in notion
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(R 312-317). The court then inquired, sua sponte, when was the
first tinme that anybody fromlaw enforcenent -- including the
State Attorney's office -- knew about this alleged eyew tness.
The State responded that he had known for about two weeks (R
314). At this point, defense counsel should have noved for a
Ri chardson hearing based on the State's continuing duty to
di scl ose statenents under Fla. R Cim P. 3.220. However,
def ense counsel nerely repeated his former request for a curative
instruction, and then, he sinultaneously, asked for a mstrial
(R 314-316). The court denied the notion for a mstrial and
gave the following limting instruction:
"Menbers of the jury, the witness, M.

Smth, was asked a question whether he had

seen M. Thonpson at the cenetery on the date

in question, and his answer to that was, 'no,

he did not." The remainder of his answer --

you are being instructed to disregard the

remai nder of his answer concerning what

sonebody told him nmay have occurred. You

will disregard all of the answer, except the

W t ness saying, 'no, he did not.'
(R 319).

The bell could not be un-rung by this instruction. The
prejudice to the defendant should be readily apparent. |If the
State had reveal ed that they had spoken to M. Smth earlier
about this alleged eyew tnesses’ testinony, defense counsel would
have had the opportunity to either investigate or elimnate the

statenent that tended to inplicate M. Thonpson in the crines.

Def ense counsel's perfornmance here was ineffective and
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prejudicial, especially since this was the only incul patory
evidence relating to M. Thonpson. Had the jury not been all owed
to hear this testinony, no reasonable juror would have been able
to convict M. Washington.

The I ower court correctly in its order stated that the
Florida Supreme Court had ruled on direct appeal that counsel had
invited the deadly response, and found the evidence to be nore
than sufficient to support the convictions in ruling that there
was not prejudice to M. Thonpson. However, this is error
because the issue here is whether counsel’ s performance was
deficient and caused prejudice. Counsel asked an inproper

question and had failed to request a Ri chardson hearing. The

resulting prejudice was in not preventing the only piece of
i ncul patory evidence fromgoing to the jury, thereby assuring a
conviction and sentence of death. An evidentiary hearing would
have been proper to determ ne whet her counsel’s performance

failed the test of Strickl and.

F. COUNSEL WAS | NEFFECTI VE FOR FAlI LURE TO MAKE PROPER
OBJECTI ONS DURI NG PENALTY PHASE

During penalty phase closing, the State nade incorrect
statenents about the wei ghing instructions.

"Pl ease don't go back there and think,
well, I've heard that there are so nmany
factors for the other side and the other side
has only one or two so it nust be that one.
It's not that. You listen to the things.

You listen to the instructions and you go
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back and wei gh which of these you think are
nore inportant”

(R 540) ( Enphasi s added).

This statenment was prejudicial because it directed the jury
to place their owmn worth on the aggravators and the mtigators
rather than listening to the judge's instructions as to how to
gi ve them proper weight. Counsel was ineffective for not
properly preserving this issue by objection and requesting an
instruction fromthe court.

COMWVENT BY STATE DURI NG PENALTY PHASE

The court erred by suggesting that these comments were cured
by the court’s instructions to the jury, and that therefore, they
were not inproper (PCR 156, 157). However, counsel was
ineffective for not objecting and preserving this issue for the
direct appeal. The court could have cured this error by granting
an evidentiary hearing.

G COUNSEL WAS | NEFFECTI VE FOR FAI LURE TO PROVI DE MR
THOMPSON' S MENTAL HEALTH EXPERT W TH ADEQUATE
BACKGROUND | NFORVATI ON TO PERM T A MEANI NGFUL
EVALUATI ON OF MR THOWPSON FOR THE PRESENCE OF
M Tl GATI ON OR | NTOXI CATI ON NEGATI NG SPECI FI C | NTENT.

Trial counsel did not provide M. Thonpson's nental health
experts with adequate background information to enable themto
make a neani ngful evaluation of M. Thonpson at the tinme of the
offense. This failure constitutes ineffective assistance and
greatly prejudiced M. Thonpson's defense at all phases of his

trial.
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A crimnal defendant is entitled to meani ngful expert
psychi atric assistance when the State makes his nental state

rel evant to guilt-innocence or sentencing. Ake v. Cklahoma, 470

US 68 (1985). Wiat is required is an "adequate psychiatric

eval uation of [the defendants'] state of mnd." Blake v. Kenp,

758 F.2d 523, 529 (11th Cr. 1985). Counsel has a duty to
conduct proper investigation into his client's nental health
background, and to assure that the client is not denied a

pr of essi onal and professionally conducted nental health

eval uati on.

A qualified nmental health expert serves to assist the
defense consistent with the adversarial nature of the fact-
finding process. Defense counsel in this case was well|l aware
that M. Thonpson functioned well| bel ow normal and had only a
third- grade education. Defense counsel had also represented M.
Thonpson in his second trial, and thus, he was privy to all of
the nedical reports fromthe first and second trial. 1t was,
therefore, incunmbent upon himto relay all necessary facts to the
mental health experts, since M. Thonpson was unable to do so.

In effect, Dr. Logan's testinony in the sentencing phase was very
short and devoid of any of the intricacies and hardships of M.
Thonmpson's life (R 452-456)

In M. Thonpson's capital penalty phase proceedi ngs,
substantial mtigating evidence, both statutory and non-
statutory, went undiscovered, and it was not presented for the
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consideration of the judge and jury, both of whom are sentencer’s
in Florida. M. Thonpson pleads both Brady and ineffective

assi stance of counsel relating to the penalty phase. The

resul ting death sentence was unreliable.

M. Thonpson was sentenced to death by a judge and jury who
knew very little about him The evidence set forth in this claim
denonstrates that an unreliable death sentence was the resulting
prejudice. At the penalty phase, counsel provided only scant
i nformati on about M. Thonpson to the judge and jury in contrast
to the vast amount of revealing information that was avail abl e
for mtigation.

Counsel failed to effectively discover and present
mtigating evidence, such as:

a. M. Thonpson's |long history of substance abuse;

b. t he toxicol ogi cal, pharnmacol ogical, and
neurol ogi cal effects of long-termuse of crack cocai ne,
especi ally when coupled wth al cohol abuse, as well as M.
Thonpson's retardati on

C. t he i nmpoverished chil dhood he endured and the
limted education he received.

Counsel also failed to object or refute the introduction of
I nproper aggravating testinony and prosecutorial argunment
i ncl udi ng:

a. the prosecutor's argunment that M. Thonpson
mani pul ated Drs. Logan and Berland into believing that he
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could not read. In fact, all the testinony at sentencing

was that M. Thonpson was not able to read well; he suffered

fromvery lowintellectual functioning; he was not snmart
enough to lie on a nental health exam he was not

mal i ngeri ng.

b. the prosecutor's inappropriate "gol den rul e"

argunent of how you punish a child for their bad conduct (R

535);

C. the prosecutor's inappropriate statenent about how
to weigh mtigators.
d. the prosecutor's |udicrous argunent that M.

Thonmpson coul d have driven M. Swack's car to the park (R

544) .

In fact, rather than objecting to or trying to refute the
prosecutor's argunment in the penalty phase, all that M. Mirphy
argued was policy -- that there was no rationale for deterrence
in executing the nentally retarded.

Had i nformati on been provided to a conpetent nental health
expert at or prior to trial, and had that nmental health expert
performed the tests which any conpetent nental health expert
woul d have performed, M. Thonpson woul d have been able to
present evidence to the jury that at the tinme of the offense, his
conduct was inpaired and he was suffering fromextrene enotional
or nental disturbance. These are two of the weightiest
mtigating factors under Florida | aw.
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Florida lawis clear that insanity and nental health
mtigation are assessed under distinctly different standards. A
def endant may be legally answerable for his actions and sane, and
even though he may be capabl e of assisting his counsel at trial,
he may still deserve sone mtigation of his sentence because of
his nental state. As stated above, conpelling evidence of nental
health disabilities was not presented to M. Thonpson's jury.
Under the basic tenets of death penalty jurisprudence, ignorance
of nmental health issues, and the capricious results it engenders,
IS unconstitutional.

In addition, the aforenentioned nental health experts coul d
have rebutted the wei ght of the aggravating circunstances
presented by the prosecution.

H. COUNSEL WAS | NEFFECTI VE BECAUSE PENALTY PHASE COUNSEL
NEVER MET W TH THE DEFENDANT PRI OR TO THE ACTUAL
COMVENCEMENT OF THE PENALTY PHASE.

Penal ty phase trial counsel failed to neet M. Thonpson
prior to trial, and he never even questioned M. Thonpson
directly on facts that related to mtigation issues (i.e.

W t nesses with knowl edge of M. Thonpson's drug habits and
background). Consequently, the jury never knew about his
retardation, his state of mnd, and other nmental health issues.
ARGUMENT | |
MR THOWPSON WAS DEPRI VED OF HHS RIGHTS TO

DUE PROCESS AND EQUAL PROTECTI ON UNDER THE
FOURTEENTH AMENDMVENT, AS WELL AS HI' S RI GHTS
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UNDER THE FI FTH, SI XTH, AND ElI GHTH
AMENDMENTS, BECAUSE DEFENSE COUNSEL FAI LED TO
OBTAIN A MENTAL HEALTH EXPERT WHO WOULD
CONDUCT A PROFESSI ONALLY COVPETENT AND
APPROPRI ATE EVALUATI ON OF MR THOVPSON DURI NG
THE TRI AL AND SENTENCI NG PROCEEDI NGS. MR
THOMPSON' S RI GHTS TO A FAI R, | NDI VI DUALI ZED,
AND RELI| ABLE CAPI TAL SENTENCI NG DETERM NATI ON
WERE DENI ED

A crimnal defendant is entitled to expert psychiatric
assi stance when the State makes his or her nental state rel evant

to the proceeding. Ake v. lahoma, 105 S. . 1087 (1985).

What is required is an "adequate psychiatric evaluation of [the

def endants] state of mnd." Blake v. Kenp, 758 F.2d 523, 529

(11th Gr. 1985). In this regard, there exists a "particularly
critical interrelation between expert psychiatric assistance and

mnimally effective representation of counsel.” United States v.

Fessel, 531 F.2d 1278, 1279 (5th Cr. 1979).
When nental health is at issue, counsel has a duty to
conduct proper investigation into his or her client's nental

heal t h background, see O Callaghan v. State, 461 So.2d 1354 (Fl a.

1984), and to assure that the client is not denied a professional

and professionally conducted nental health eval uation. See

Fessel; Cowey v. Stricklin, 929 F.2d 640 (11th Cr. 1991); Mson

v. State, 489 So.2d 734 (Fla. 1986); Mauldin v. Wainw.ight, 723

F.2d 799 (11th Cr. 1984).
The nental health expert nmust also protect the client's

rights, and the expert violates these rights when he or she fails
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to provi de adequate assistance. State v. Sireci, 502 So.2d 1221,

1224 (Fla. 1987); Mason v. State. The expert also has the

responsibility to obtain and properly evaluate and consi der the
client's nental health background. Mason, 489 So.2d at 736-37.
The United States Suprene Court has recogni zed the pivotal role
that the nental health expert plays in crimnal cases:

[When the State has nade the defendant's
mental condition relevant to his crim nal
culpability and to the puni shnment he m ght
suffer, the assistance of a psychiatrist may
wel |l be crucial to the defendant's ability to
mar shal his defense. 1In this role,

psychi atrists gather facts, through

pr of essi onal exam nation, interviews, and

el sewhere, that they will share with the
judge or jury; they analyze the information
gathered and fromit draw plausible
concl usi ons about the defendant's nental
condi tion, and about the effects of any

di sorder on behavior; and they offer opinions
about how the defendant's nental condition
m ght have affected his behavior at the tine
in question. They know the probative
guestions to ask of the opposing party's
psychiatrists and how to interpret their
answers. Unlike |lay w tnesses, who can
nmerely describe synptons they m ght believe
m ght be relevant to the defendant's nental
state, psychiatrists can identify the
"elusive and often deceptive" synptons of
insanity, and tell the jury why their
observations are rel evant.

Ake, 105 S. C. at 1095 (citation omtted).

CGenerally accepted nental health principles require that an
accurate nedi cal and social history be obtained "because it is
often only fromthe details in the history"” that organic di sease

or major nmental illness may be differentiated froma personality
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di sorder. R Strub & F. Black, O qganic Brain Syndrone, 42

(1981). This historical data must be obtained not only fromthe
patient but from sources independent of the patient. Patients
are frequently unreliable sources of their own history,
particularly when they have suffered fromhead injury, drug

addi ction, and/or alcoholism Consequently, a patient's

know edge may be distorted by know edge obtained fromfamly and
their own organic or nental disturbance, and a patient's self-
report are thus suspect:

[I]t is inpossible to base a reliable
constructive or predictive opinion solely on
an interview wth the subject. The thorough
forensic clinician seeks out additional
information on the all eged of fense and data
on the subject's previous antisoci al

behavi or, together wth general "historical"”
information in the defendant, relevant

medi cal and psychiatric history, and
pertinent information in the clinical and
crimnological literature. To verify what
the defendant tells him about these subjects
and to obtain information unknown to the

def endant, the clinician nust consult, and
rely upon, sources other than the defendant.

Bonni e & Sl obogin, The Role of Mental Health Professionals in

the Crimnal Process: The Case of |Inforned Specul ati on, 66 Va.

L. Rev. 727 (1980) (cited in Mason, 489 So.2d at 737).

In M. Thonpson's case, counsel failed to provide his
client wwth "a conpetent psychiatrist...[to] conduct an
appropriate exam nation and assist in evaluation, preparation,
and presentation of the defense." Ake, 105 S. C. at 1096
(1985). The relationship between M. Thonpson and trial counsel
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had deteriorated to such degree that M. Thonpson's nental state
led himto believe that trial counsel was not working in his
best interest, and the appointed nental health expert was not to
be trusted. The breakdown of attorney client relationship was
directly caused by trial counsel's abandonnment of his duty to
effectively represent M. Thonpson. Both the experts and tri al
counsel have a duty to perform an adequate background

i nvestigation. Wen such an investigation is not conducted, due
process is violated. The judge and jury are deprived of the
facts which are necessary to nmake a reasoned finding.

| nformati on whi ch was needed in order to render a professionally
conpetent eval uation was not investigated. M. Thonpson's judge
and jury were not able to "nmake a sensible and educated

determ nati on about the nental condition of the defendant at the
time of the offense.” Ake, 105 S. C. at 1095.

A wealth of conpelling mtigation was never presented to
the jury charged with the responsibility of whether M. Thonpson
woul d Iive or die, and such action constitutes an ineffective
counsel . Inportant, necessary, and truthful information was
never presented to the jury, and this deprivation violated M.

Thonpson's constitutional rights. See Penry v. Lynaugh, 109 S.

Ct. 2934 (1989); Eddings v. klahoma, 455 U. S. 104 (1982);

Lockett v. Chio, 438 U. S. 586 (1978).

I n discussing the statutory nental health mtigating
factors, the Florida Suprenme Court recogni zed that:
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A defendant may be legally answerable for his
actions and legally sane, and even though he
may be capabl e of assisting his counsel at
trial, he may still deserve sone mtigation
of sentence because of his nental state.

Perri v. State, 441 So.2d 606, 609 (Fla. 1983).

Because of counsel's failure to properly investigate and
prepare for the penalty phase, his "mninmal preparationis

plainly evident." Cunninghamyv. Zant, 928 F.2d 1006, 1017 (1l1lth

Cr. 1991).

The prejudice to M. Thonpson resulting fromthe expert's
and counsel’s deficient performance is clear. Confidence in the
outcone is underm ned, and the results of the penalty phase are
unrel i abl e.

ARGUMENT |||

MR, THOWPSON S SENTENCE OF DEATH VI OLATES THE
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS BECAUSE THE PENALTY PHASE JURY

| NSTRUCTI ONS SHI FTED THE BURDEN TO MR
THOMPSON TO PROVE THAT DEATH WAS

| NAPPROPRI ATE AND BECAUSE THE SENTENCI NG
JUDGE EMPLOYED THI' S | MPROPER STANDARD I N
SENTENCI NG MR- THOWPSON TO DEATH. FAI LURE TO
OBJECT OR ARGUE EFFECTI VELY RENDERED DEFENSE
COUNSEL' S REPRESENTATI ON | NEFFECTI VE.

Under Florida law, a capital sentencing jury nust be:

[T]old that the state nmust establish the
exi stence of one or nore aggravating
ci rcunst ances before the death penalty could
be i nposed .

[ Sjuch a sentence could be given if the
state showed the aqggravating circunstances
out wei ghed the mtigating circunstances.
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State v. Dixon, 283 So.2d 1 (Fla. 1973)(enphasis added). This

straightforward standard was never applied at the penalty phase
of M. Thonpson's capital proceedings. To the contrary, the
court repeatedly and unconstitutionally shifted to M. Thonpson

t he burden of proving whether he should live or die (R 780). 1In

Hanbl en v. Dugger, 546 So.2d 1039 (Fla. 1989), a capital post-

conviction action, the Florida Suprene Court addressed the
guestion of whether the standard enployed shifted to the

def endant the burden on the question of whether he should live or
die. The Hanbl en opinion said these clains should be addressed
on a case-by-case basis in capital post-conviction actions. M.
Thonpson urges that this Court assess this significant issue in
his case and grant himthe relief to which he entitl ed.

Shifting the burden to the defendant to establish that
mtigating circunstances outwei gh aggravating circunstances
conflicts with the constitution; such instructions
unconstitutionally shift to the defendant the burden with regard
to the ultimate question of whether he should live or die. 1In so
instructing a capital sentencing jury, a court injects m sl eading
and irrelevant factors into the sentencing determ nation, thus
violating Caldwell.

In her prelimnary penalty phase instructions to the jury,
the judge explained that the jury's job was to determ ne whet her
there are mtigating circunstances sufficient to outweigh the
aggravating circunstances, if any (R 414).
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The jury understood that M. Thonpson had the burden of
provi ng whet her he should live or die. But just in case the jury
was unsure, the judge tw ce repeated the incorrect statenent of
the law i medi ately before the jury retired for deliberations:

As you have been told, the final decision as
to what puni shnent shall be inposed is ny
responsibility...( R 414) it is your duty
to follow the law that will now be given to
you by the Court and to render to the Court
an advi sory sentence based upon your

determ nation as to whether sufficient
aggravating circunstances exist to justify
the inposition of the death penalty and
whet her sufficient mtigating circunstances
exi st to outweigh any aggravating
circunstances found to exist.

(R 414) (enphasis added). And:

Now, should you find sufficient aggravating
circunstances do exist, it will then be your
duty to determ ne whether there are
mtigating circunstances sufficient to

out wei gh the aggravating circunstances if

any.
(R 416) (enphasis added).

The instructions violated Florida | aw and the Ei ghth and
Fourteenth Amendnents in two ways. First, the instructions
shifted the burden of proof to M. Thonpson on the central
sentenci ng i ssue of whether death was the appropriate sentence.

Second, while being instructed that mtigating circunstances
nmust outwei gh aggravating circunstances before the jury could
recommend |life, the jury was effectively told that once
aggravating circunstances were established, it need not consider
mtigating circunstances unless those mtigating circunstances
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were sufficient to outwei gh the aggravating circunstances. Thus,
the jury was precluded fromconsidering mtigating evidence,

Hi tchcock, and fromevaluating the "totality of the

ci rcunstances” in considering the appropriate penalty. D xon,
283 So0.2d at 10. According to the instructions, jurors would
reasonabl y have understood that only mtigating evidence which
rose to the I evel of "outweighing" aggravati on need be
considered. Therefore, M. Thonpson is entitled to a new

sent enci ng heari ng because his sentencing was tainted by inproper
i nstructions.

Counsel's failure to object to the instructions was
deficient performance. But for counsel's deficient perfornmance,
there is a reasonable probability that the jury would have
recommended life.

ARGUVMVENT | V

MR, THOWPSON S TRI AL COURT PROCEEDI NGS WERE
REPLETE W TH PROCEDURAL AND SUBSTANTI VE
ERRORS, VH CH CANNOT BE HARMLESS WHEN VI EVEED
AS A VHOLE SI NCE THE COMVBI NATI ON OF ERRORS
DEPRI VED H M OF THE FUNDAMENTALLY FAI R TRI AL
GUARANTEED UNDER THE FOURTH, FIFTH, SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS OF THE

UNI TED STATES CONSTI TUTI ON AND CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.

M. Thonpson did not receive the fundanentally fair trial to
whi ch he was entitled under the Ei ghth and Fourteenth Anmendnents.

See Ray v. State, 403 So.2d 956 (Fla. 1981); Heath v. Jones, 941

F.2d 1126 (11th Gr. 1991). The process itself failed M.
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Thonmpson. It failed because of the sheer nunber and types of
errors which occurred during his trial, and when considered as a
whol e, see claiml, those errors virtually dictated the ultimte
sentence that he received.

The Supreme Court has consistently enphasi zed t he uni queness
of death as a crimnal punishment. Death is "an unusually severe

puni shment, unusual in its pain, inits finality, and inits

enormty." Furman, 408 U. S. at 287 (Brennan, J., concurring).
It differs fromlesser sentences "not in degree but in kind. It
is unique inits total irrevocability.” 1d. at 306 (Stewart, J.,

concurring). The severity of the sentence "nmandates careful
scrutiny in the review of any colorable claimof error."” Zant v.
St ephens, 462 U. S. 862, 885 (1983). Accordingly, the cumul ative
effects of error nust be carefully scrutinized in capital cases.

The flaws in the systemthat sentenced M. Thonpson to death
are many. They have been pointed out throughout this brief and
are incorporated herein. There have been repeated instances of
i neffective assistance of counsel and error by the trial court
which significantly tainted this process.

Counsel will not re-iterate all the information related to
error contained elsewhere in this brief. Suffice it to say that
the main body of error is found in Claiml.

ARGUMENT V

FLORI DA* S CAPI TAL SENTENCI NG STATUTE I S
UNCONSTI TUTI ONAL ON | TS FACE AND AS APPLI ED

44



FOR FAI LI NG TO PREVENT THE ARBI TRARY AND
CAPRI Cl QUS | MPOSI TI ON OF THE DEATH PENALTY,
AND FOR VI OLATI NG THE CONSTI TUTI ONAL
GUARANTEE PROHI BI TI NG CRUEL AND UNUSUAL

PUNI SHVENT, | N VI OLATI ON OF THE FI FTH, SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS.

Florida's capital sentencing schene denies the right to due
process, and constitutes cruel and unusual punishnent on its face
and as applied in this case. It did not prevent the arbitrary
i nposition of the death penalty nor narrow the application of the
death penalty to the worst offenders.

Execution by electrocution or |ethal injection inposes
physi cal and psychol ogical torture w thout comensurate
justification, and constitutes cruel and unusual punishnent in
violation of the Ei ghth Armendnent to the United States
Consti tution.

The capital sentencing statute in Florida fails to provide
any standard of proof for determ ning that aggravating

ci rcunst ances "outwei gh" the mtigating factors, Millaney v.

Wl bur, 421 U. S. 684 (1975), and does not define "sufficient
aggravating circunstances." Further, the statute does not
sufficiently define for the jury's consideration each of the
aggravating circunstances listed in the statute. This leads to
the arbitrary and capricious inposition of the death penalty, and
vi ol ates the Eighth Amendnent.

Florida's capital sentencing procedure does not have the

i ndependent rewei ghing of aggravating and mtigating
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circunstances envisioned in Proffitt v. Florida, 428 U S. 242

(1976).

In view of the arbitrary and capricious application of the
death penalty under the current statutory schene, the
constitutionality of Florida's death penalty statute is in doubt.
Florida's death penalty statute as it exists, and as applied, is
unconstitutional under the Eighth and Fourteenth Amendnents to
the United States Constitution.

ARGUVMENT VI

MR, THOWPSON S RI GHTS UNDER THE EI GHTH AND
FOURTEENTH AMENDVENTS WERE DENI ED BY THE JURY
AND THE JUDGE S CONSI DERATI ON OF NON-
STATUTORY AGGRAVATI NG CI RCUMSTANCES.

The State maintained during its closing argunent its version
of the facts that were stated in a manner to inflanme and create
an enotional response fromthe jury (R 383-397). The totality
of this argunent violates |legal principles as shown herein. Not
only did the State use facts in an inflamatory manner, but it
al so made comments that would cause the jury to consider inproper
aggravators and application of the law. For instance:

[ THE STATE]:. . .your verdict is
the sentence that M. Thonpson wll receive.

(R 386).

And the process that you go through is
you don’t add them up, you don’t go, well,
there are like four of these and the other
side only had two, that’s not the process you
go through. You weigh them and one side may
only have one factor, but you may deci de that
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that factor is so inportant that it nmeans
much nore than the five or six or eight
factors that another side nmay have. You
weigh it.

(R 390).
There is anot her aggravating factor,

what is called avoiding | awful arrest. And
it’s called by us witness elimnation..

(R 392) (enphasi s added).
The judge and jury’ s consideration of inproper and

unconstitutional non-statutory aggravating factors violated the

Ei ght h Arendnent, and prevented the constitutionally required

narrowi ng of the sentencer's discretion. See Stringer v. Black

112 S.Ct. 1130 (1992); Maynard v. Cartwight, 108 S. C. 1853,

1858 (1988). As a result, these inperm ssible aggravating
factors evoked a sentence that was based on an "ungui ded
enotional response,” a clear violation of M. Thonpson’s

constitutional rights. Penry v. Lynaugh, 108 S. C. 2934 (1989).

Simlar prosecutorial argunents have been consistently
condemmed as inproper by the Florida Suprene Court. In Taylor v.
State, 583 So.2d 323 (Fla. 1991) the Court maintained the state
attorney's argunent was i nproper because it urged consideration
of factors outside the scope of the jury's deliberations.

The Fl orida Suprenme Court has held simlar argunments to be

i nproper in Jackson v. State, 522 So.2d 802 (Fla. 1988) and

Hudson v. State, 538 So.2d 829 (Fla. 1989), saying the prosecutor

over st epped the bounds of proper argunent. Cting to Bertolotti
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v. State, 476 So.2d 130, 134 (Fla. 1985), the Court sent out the
paraneters of inproper argunent:

The proper exercise of closing argunent
is toreview the evidence and to explicate
those inferences which nay reasonably be
drawn fromthe evidence. Conversely, it nust
not be used to inflame the m nds and passions
of the jurors so that their verdict reflects
an enotional response to the crinme or the
def endant rather than the |ogical analysis of
the evidence in light of the applicable |Iaw

See, 522 So.2d at 809.

Here, there is no question but that the State's argument was
meant to evoke an enotional response fromthe jury. Cearly,
confidence in the outcone of M. Thonpson's trial has been
underm ned when jurors are exposed to such enotional oratory.

The cunul ative effect of this closing argunent and i nproper
evidence was to "inproperly appeal to the jury's passions and

prejudices.” Cunninghamv. Zant, 928 F.2d 1006, 1020 (11th Cr

1991). Such renmarks prejudicially affect the substantial rights
of the defendant when they "so infect the trial wth unfairness
as to make the resulting conviction a denial of due process.”

Donnelly v. DeChristoforo, 416 U S. 647 (1974); See also, United

States v. Eyster, 948 F.2d 1196, 1206 (1l1th Gr. 1991). In Rosso

v. State, 505 So.2d 611 (Fla. 3rd DCA 1987) the Court defined a
proper closing argunent:

The proper exercise of closing argunent is to
review the evidence and to explicate those
i nferences which may be reasonably drawn from
the evidence. Conversely, it nmust not be
used to inflame the m nds and passions of the

48



jurors so their verdict reflects an enoti onal

response to the crine or the defendant rather

than the | ogical analysis of the evidence in

light of the applicable | aw
Rosso, 505 So.2d at 614. The prosecutor's argunment went beyond a
review of the evidence and perm ssible inferences. He intended
hi s argunment to overshadow any | ogi cal analysis of the evidence
and to generate an enotional response, and that the jury consider
factors outside the scope of the evidence.

The Florida courts have held that "a prosecutor's concern

“in a crimnal prosecution is not that it shall win a case, but
that justice shall be done.' Wiile a prosecutor "may strike hard
blows, he is not at liberty to strike foul ones.'" Rosso, 505

So.2d at 614. The Florida Suprene Court has called such inproper

prosecutorial comentary "troubl esone.” Bertolotti v. State, 476

So. 2d 130, 132 (Fla. 1985).

Argunents such as those nade by the State Attorney in M.
Thonpson's penalty phase viol ate due process and the eighth
anmendnent, and render a death sentence fundanentally unfair and

unreliable. See Drake v. Kenp, 762 F.2d 1449, 1458-61 (11th G

1985) (en banc); Potts v. Zant, 734 F.2d 526, 536 (11th Cr

1984); Wlson v. Kenp, 777 F.2d 621 (11th Cr. 1985); New on v.

Arnmontrout, 885 F.2d 1328, 1338 (8th Cir. 1989); Coleman v.

Brown, 802 F.2d 1227, 1239 (10th Cir. 1986). Here, as in Potts,
because of the inproprieties evidenced by the prosecutor's

argunent, the jury "failed to give [its] decision the i ndependent
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and unprejudi ced consideration the law requires."” Potts, 734
F.2d at 536. |In the instant case, as in Wlson, the State's
closing argunent "tend[ed] to mslead the jury about the proper
scope of its deliberations.” WIson, 777 F.2d at 626.

In such circunstances, "[w hen core Ei ghth Anendnment
concerns are substantially inpinged upon . . . confidence in the
jury's decision will be undermned.” 1d. at 627. Consideration
of such errors in capital cases "nust be guided by [a] concern
for reliability.” 1d. The Florida Suprene Court had held that
when i nproper conduct by the prosecutor "perneates" a case, as it

has here, relief is proper. Nowtzke v. State, 572 So.2d 1346

(Fla. 1990).
The jury was al so precluded fromhearing any mtigation
evi dence regardi ng whinsical or residual doubt in violation of

Lockett v. Ohio, 438 U S. 586 (1978) and Eddi ngs v. Okl ahonma,

455 U.S. 104 (1982).
Counsel's failure to object to the prosecutor's inproper and
erroneous statenents was deficient performance.

ARGUMENT VI |

MR, THOWPSON S SENTENCI NG JURY WAS M SLED BY
COVMENTS AND | NSTRUCTI ONS WHI CH
UNCONSTI TUTI ONALLY AND | NACCURATELY DI LUTED

| TS SENSE OF RESPONSI Bl LI TY FOR SENTENCI NG | N
VI OLATI ON OF THE EI GHTH AND FOURTEENTH
AMENDMENTS.

M. Thonpson's jury was repeatedly instructed by the court

and the prosecutor that its role was nerely "advisory".
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However, because great weight is given to the jury's

recommendation, the jury is a sentencer. Espinosa v. Florida,

112 S. C. 2926 (1992). In fact, the jury "is a co-sentencer

under Florida law." Johnson v. Singletary, 18 Fla. L. Wekly 90

(Fla. 1993).

Here the jury's sense of responsibility would have been
di m ni shed by the m sl eadi ng comments and instructions regarding
the jury's role. The jury was not told it was a co-sentencer.
This dimnution of the jury's sense of responsibility violated

the Eighth Arendnent. Caldwell v. M ssissippi, 472 U S. 320

(1985). To the extent that defense counsel without a tactic or
strategy failed to object to these repeated viol ations, he
rendered prejudicially deficient perfornmance.

ARGUMENT VI | |

FLORI DA S STATUTE SETTI NG FORTH THE
AGGRAVATI NG CI RCUMSTANCES TO BE CONSI DERED I N
A CAPI TAL CASE IS FACI ALLY VAGUE AND
OVERBROAD | N VI CLATI ON OF THE EI GHTH AND
FOURTEENTH AMENDMVENTS. THE FACI AL | NVALI DI TY
OF THE STATUTE WAS NOT CURED I'N MR
THOMPSON S CASE VWHERE THE JURY DI D NOT

RECEI VE ADEQUATE NARROW NG CONSTRUCTI ONS.  AS
A RESULT, MR THOWPSON S SENTENCE OF DEATH I S
PREM SED UPON FUNDAMENTAL ERROR VWH CH MUST BE
CORRECTED, ESPI NOSA V. FLORI DA AND RI CHMOND
V. LEWS.

The United States Suprenme Court's opinions in R chnond v.

Lews, 113 S.Ct. 528 (1992), Espinosa v. Florida, 112 S. C

2926 (1992), and dock v. Singletary, Case No. 91-3528 (11th

Cr., Cctober 7, 1994), establish that the Florida Suprene Court
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erred inits analysis of M. Thonpson's claimraised on direct
appeal that the Florida Statute, setting forth the aggravating
circunstance of "cold, calculated and preneditated,” was vague
and overbroad under the Ei ghth Anmendnent.

At issue in R chnond was whet her an Arizona aggravating
factor, statutorily defined as "especially heinous, atrocious,
cruel or depraved," was constitutional as applied in M.

Ri chnond's case. In that case, the trial court had found three
(3) aggravating factors, including the "especially heinous,
atroci ous, cruel or depraved" factor, and determ ned that these
factors outwei ghed the mtigation which the defendant had
presented, and sentenced himto death. On direct appeal, the
Suprene Court of Arizona affirnmed the defendant's sentence with
two (2) justices finding that the "especially heinous,

atroci ous, cruel or depraved" aggravating factor was properly
applied, two (2) justices finding that the factor was not
properly applied but concluding that the sentence of death
appropriate even absent the factor, and one (1) justice
dissenting. The United States District Court for the District
of Arizona deni ed habeas corpus relief, and the United States
Court of Appeals for the Ninth Crcuit affirmed, finding that
the Arizona Suprenme Court had applied a valid narrow ng
construction of the "especially heinous, atrocious, cruel or
depraved" factor, or, in the alternative, that the case was

di stingui shable fromd enons v. Mssissippi, 494 U S. 738
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(1990) (requiring either appellate re-weighing or a valid

harm ess error analysis after an appellate court strikes an
aggravating factor) because under the statute at issue in

G enpons the invalidation of an aggravating circunstance
necessarily rendered any evidence of mtigation 'weightier' or
nore substantial in a relative sense, while the sanme could not
be said under the ternms of the Arizona statute.

Chal l enging the latter determnation, M. R chnond
petitioned the United States Suprene Court for certiorari,
arguing that the statute in question was unconstitutionally
vague, and that the Suprenme Court of Arizona failed to cure that
invalidity during the appell ate process.

In anal yzing the issue, the Suprenme Court stated:

The rel evant Ei ghth Anendnment law is
wel | defined. First, a statutory aggravating
factor is unconstitutionally vague if it
fails to furnish principled guidance for the
choi ce between death and a | esser penalty.
See e.qg., Maynard v. Cartwight, 486 U S
356, 361-364 (1988); Godfrey v. Georgia, 446
U S. 420, 427-433 (1980). Second, in a
"wei ghi ng" State, where the aggravating and
mtigating factors are bal anced agai nst each
other, it is constitutional error for the
sentencer to give weight to an
unconstitutionally vague aggravating factor,
even if other valid aggravating factors
obtain. See e.q., Stringer v. Black 112
S.C. 1130 (1992); denpbns v. M ssissippi,
supra, at 748-752. Third, a state appellate
court may rely upon an adequate narrow ng
construction of the factor in curing this
error. See Lewis v. Jeffers, 497 U S. 764
(1990); Walton v. Arizona, 497 U S. 639
(1990). Finally, in federal habeas corpus
proceedi ngs, the state court's application of
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t he narrow ng construction should be revi ened
under the "rational factfinder"” standard of
Jackson v. Virginia, 443 U. S. 307 (1979).
See Lewis v. Jeffers, supra, at 781

113 S. C. at 535.

1. Reasoning that a majority of the Arizona
Suprene Court had found that the trial Court
had applied the "hei nous, atrocious, cruel or
depraved" aggravating circunstance contrary
to that court's narrowi ng construction, but
had thereafter failed to apply that narrow ng
construction through an appellate rewei ghing
or to conduct any neani ngful harm ess error
anal ysis, the United States Suprene Court
vacated M. Richnond' s sentence of death and
remanded for a new sentenci ng.

Id. at 534.

The sanme result is required here. In M. Thonpson's case,
the Florida Statute defined the aggravating factors at issue as
follows: the capital felony "was commtted in a cold,
cal cul ated, and preneditated manner." Fla. Stat. 8121.141(5)(i).
The statute did not further define this aggravating factor. This

statutory | anguage is and was facially vague. Richnond, 113 S

Ct. at 535; Espinosa v. Florida, 112 S. C. 2926 (1992).°

Wil e the Florida Suprenme Court has adopted narrow ng
constructions of this statutory provision, the United States
Suprenme Court held in R chnond that, not only nust a state adopt

"an adequate narrow ng construction,” but that construction nust

"The Florida Suprene Court has recogni zed that the cold,
cal cul ated, and preneditated instruction is also subject to
attack on grounds of vagueness. See Janes v. State, 615 So.2d
668 (Fla. 1993).
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al so be applied either by the sentencer or by the appellate court

in a reweighing in order to cure the facial invalidity.

Ri chnmond, 113 S. . at 535 ("Were the death sentence has been
infected by a vague or otherw se constitutionally invalid
aggravating factor, the state appellate court or sonme other state
sentencer nust actually performa new sentencing calculus, if the
sentence is to stand.").

In M. Thonpson's case, the narrow ng construction was not
applied by any of the constituent sentencers. H's penalty phase
jury was not given "an adequate narrow ng construction," but
instead was sinply instructed on the facially vague statutory
| anguage. Follow ng the death recomrendati on, the sentencing
j udge i nposed a death sentence.

In Florida, a sentencing judge in a capital case is required
to give the jury's verdict "great weight." As a result, it nust
be presuned that a sentencing judge in Florida followed the | aw
and gave "great weight" to the jury's recomendation. Certainly
nothing in M. Thonpson's case warrants setting aside that
presunption. Florida |aw requires that where evidence exists to
support the jury's recomendation, it nust be followed. Scott v.
State, 603 So.2d 1275 (Fla. 1992). Here the judge consi dered,
relied on, and gave great weight to the tainted jury
recommendation. A "new sentencing cal culus" free fromthe taint,
as required by R chnond, had not been conducted. The judge was
not free to ignore the tainted death recomendation. Scott.
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Ri chnmond denonstrates that M. Thonpson was denied his
Ei ghth Amendnent rights. The jury was not given the proper
narrowi ng construction so the facial unconstitutionality of the
statute was not cured.

Therefore, even if "the trial court did not directly weigh
any invalid aggravating circunstances,"” it nust be "presune[d]
that the jury did so." Id. Thus, "the trial court indirectly
wei ghed the invalid aggravating factor[s] that we nmust presune
the jury found. This kind of indirect weighing of . . . invalid
aggravating factor[s] creates the sane potential for
arbitrariness as the direct weighing of an invalid aggravating
factor, . . . and the result, therefore, was error." 1d.

Consi dering invalid aggravating factors adds thunbs to
"death's side of the scale,” Stringer, 112 S. C. at 1137
"creat[ing] the risk that the jury will treat the defendant as
nmore deserving of the death penalty than he m ght otherw se be by
relying upon the existence of an illusory circunstance."” |d. at
1139. The errors resulting fromthe unconstitutional instruction
regarding the "cold, calculated and preneditated" circunstance
provided to M. Thonpson's jury were not harm ess beyond a
reasonabl e doubt. "[When the wei ghing process has been infected
with a vague factor the death sentence nust be invalidated."
Stringer, 112 S. . at 1139.

In Florida, the sentencer wei ghs aggravati on agai nst
mtigation in determning the appropriate sentence. 1d. Thus,
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assessing whether an error occurring during the sentencing
process was harm ess or not requires assessing the effect of the
error on the wei ghing process.

Unl ess the Respondent can establish beyond a reasonabl e
doubt that the consideration of the invalid statutory provisions
had no effect upon the wei ghing process, the errors cannot be
consi dered harm ess. Espinosa and R chnond require that M.
Thonpson receive a new sentenci ng proceeding in front of a jury
that conports with the Ei ghth Amendnent.

ARGUMENT | X

MR THOWPSON S SENTENCE RESTS UPON AN
UNCONSTI TUTI ONALLY AUTOVATI C AGGRAVATI NG

Cl RCUMSTANCE, | N VI CLATI ON OF STRI NGER V.
BLACK, MAYNARD V. CARTWRI GHT, H TCHCOCK V.
DUGCER, AND THE SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS.

Under Florida | aw, capital sentencers may reject or give
little weight to any particul ar aggravating circunstance. A jury
may return a binding |life recommendati on because the aggravators

are insufficient. Hallman v. State, 560 So.2d 233 (Fla. 1990).

The cornerstone of the state's first degree nurder case
agai nst M. Thonpson was prem sed on a felony nurder theory --
that the nmurder took place during the course of a kidnaping. The
State knew that M. Thonpson suffered froma history of drug and
al cohol abuse and that he was intoxicated at the tine of the
al | eged of fense whi ch woul d underm ne proof of preneditation at

the tinme of the offense. Therefore, at M. Thonpson's trial, the
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jury was read the felony-nurder instruction and the definition of
ki dnaping (R 132, 143). Subsequently, M. Thonpson was found
guilty of first degree nurder and ki dnaping (R 160).

At M. Thonpson's sentencing and trial, the jury was
instructed on the "fel ony-nmurder"” aggravating circunstance and
the definition of kidnaping, and the trial court also
subsequently found the existence of the "felony nurder”
aggravating factor (R 608).

The jury's deliberation was tainted by the unconstitutional
and vague aggravating circunstance. The use of the underlying
felony as an aggravating factor rendered the aggravator

“"illusory" in violation of Stringer v. Black, 112 S. C. 1130

(1992). The jury was instructed regarding an automatic statutory
aggravating circunstance, and M. Thonpson thus entered the

sentencing eligible for the death penalty. See Porter v. State,

564 So.2d 1060 (Fla. 1990).
A state cannot use aggravating "factors which as a practi cal

matter fail to guide the sentencer's discretion.” Stringer v.

Black, 112 S. C. 1130 (1992). The sentencer was entitled
automatically to return a death sentence upon a finding of first
degree felony nurder. Every felony nurder would thus involve, by
necessity, the finding of a statutory aggravating circunstance, a
fact which violates the eighth anendment. This is so because an
automati c aggravating circunstance is created that does not
"genuinely narrow the class of persons eligible for the death
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penalty," Zant v. Stephens, 462 U S. 862, 876 (1983), and which

renders the sentencing process unconstitutionally unreliable.
Id. "Limting the sentencer's discretion in inposing the death
penalty is a fundanental constitutional requirenment for
sufficiently mnimzing the risk of wholly arbitrary and

capricious action.” Mynard v. Cartwight, 486 U S. 356, 362

(1988). Because M. Thonpson was convicted of felony nmurder, he
then automatically faced statutory aggravation for felony nurder.
In fact, the Florida Suprene Court has held that the felony

mur der aggravating factor al one cannot support the death

sentence. Renbert v. State, 445 So.2d 337 (Fla. 1984). Yet, the

| oner court neither instructed the jury on nor applied this
[imtation in inposing the death sentence.
The Wom ng Suprene Court recently addressed this issue in

Engberg v. Meyer, 820 P. 2d 70 (Wo. 1991). In Engberg, the

Wom ng court found the use of an underlying felony both as an
el emrent of first degree nurder and as an aggravating circunstance
violation of the Ei ghth Amendnent:

In this case, the enhancing effect of
the underlying felony (robbery) provided two
of the aggravating circunstances which led to
Engberg' s death sentence: (1) nurder during
comm ssion of a felony, and (2) nurder for
pecuniary gain. As a result, the underlying
robbery was used not once but three tinmes to
convict and then enhance the seriousness of
Engberg's crine to a death sentence. Al
fel ony murders involving robbery, by
definition, contain at |east the two
aggravating circunstances detail ed above.
This places the felony nurder defendant in a
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wor se position than the defendant convicted
of preneditated nurder, sinply because his
crime was commtted in conjunction with
another felony. This is an arbitrary and
capricious classification, in violation of
t he Furman/ G egg narrow ng requirenent.

Additionally, we find a further
Fur man/ G egg probl em because both aggravating
factors overlap in that they refer to the
sane aspect of the defendant's crine of
robbery. Wiile it is true that the jury's
analysis in capital sentencing is to be
qualitative rather than a quantitative
wei ghi ng of aggravating factors nerely
because the underlying fel ony was robbery,
rather than sonme other felony. The nere
finding of an aggravating circunstance
inplies a qualitative value as to that
circunstance. The qualitative value of an
aggravating circunstance is unjustly enhanced
when the sanme underlying fact is used to
create multiple aggravating factors.

When an el enent of felony nmurder is
itself listed as an aggravating circunstance,
the requirenent in WS. 6-5-102 that at |est
one "aggravating circunstance" be found for a
deat h sentence becones neaningless. 1d. At
767.

Black's Law Dictionary, 60 (5th ed. 1979) defines

aggravation as foll ows:

Any circunstance attending the
comm ssion of a crine or tort which increases
its guilt or enormty or adds to its
i njurious consequences, but which is above
and beyond the essential constituents of the
crine or tort itself. (enphasis added).

As used in the statute, these factors do not fit the
definition of "aggravation." The aggravating factors of

pecuni ary gain and comm ssion of a felony do not serve the
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pur pose of narrowi ng the class of persons to be sentenced to

deat h, and the Furman/ G eqgg weedi ng-out process fails.

Engberg, 820 P. 2d at 89-90.
Wom ng, like Florida, provides that the narrowi ng occur at

the penalty phase. See Stringer v. Black. The use of the "in

the course of a felony" aggravating circunstance is
unconstitutional. As the Engberg court held:

[ Where an underlying felony is used to
convict a defendant of felony nurder only,
el ements of the underlying felony may not
agai n be used as an aggravating factor in the
sent enci ng phase. W acknow edge the jury's
finding of other aggravating circunstances in
this case. W cannot know, however, what
effect the felony nmurder, robbery, and
pecuni ary gai n aggravating circunstances
found had in the wei ghing process and in the
jury's final determ nation that death was
appropri ate.

Engberg, 820 P.2d at 92.

I n Tennessee v. M ddl ebrooks, 840 S. W 2nd 317 (Tenn.

1992), the Tennessee Suprene Court followed the decision in
Engberg. In remanding for a new sentencing in a case involving
the torture nmurder of a fourteen year old boy, the Tennessee
Suprene Court adopted the rational e expressed by Justice Rose of
the Wom ng Suprene Court seven years before the majority of that

court granted M. Engberg a new sentencing hearing in Engberg v.

Meyer : 8

8At that new sentencing hearing M. Engberg received a life
sent ence.
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Automatically instructing the sentencing
body on the underlying felony in a felony
nmur der case does nothing to aid the jury in
its task of distinguishing between first-
degree hom ci des and defendants for the
pur pose of inposing the death penalty.

Rel evant distinctions dim since al
participants in a felony nurder, regardless
of varying degrees of culpability, enter the
sentencing stage with at | east one
aggravating factor agai nst them

A conparison of the sentencing
treatnents afforded first-degree-nurder
defendants further highlights the inpropriety
of using the underlying felony to aggravate
felony-nmurder. The felony nmurderer, in
contrast to the preneditated nurderer, enters
the sentencing stage with one aggravating
ci rcunstance automatically against him The
Disparity in sentencing treatnent bears no
relationship to legitimte distinguishing
features upon which the death penalty m ght
constitutionally rest.

M ddl ebr ooks, slip op. at 55 (citing Engberg v. State, 686 P. 2d

541, 560 (Wo. 1984)(Rose J., dissenting)).

Conmpounding this error is the fact that the Florida Suprene
Court has held that the "in the course of a felony" aggravating
circunstance is not sufficient by itself to justify a death
sentence in a felony-nurder case. Renbert, 445 So.2d at 340 (no
way, of distinguishing other felony nurder cases, in which

defendants "receive a |l ess severe sentence"); Proffitt v. State,

510 So.2d 896, 898 (Fla. 1987)("To hold, as argued by the State,

that these circunstances justify the death penalty woul d nean
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that every nurder during the course of a burglary justifies the
i nposition of the death penalty").

In M. Thonpson's case, mtigating circunstances are set
forth in the record. There was evidence that M. Thonpson
suffered froma history of al coholismand drug abuse, and there
was evi dence that he was intoxicated at the tinme of the alleged
of fense. Each of these constitute mtigation under Florida | aw

Cooper v. Dugger, 526 So.2d 900 (Fla. 1988). To the extent that

defense counsel failed to object, he rendered prejudicially
deficient performance. M. Thonpson shoul d have been provided an

evidentiary hearing, and refusal by the court was error.
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ARGUMENT X

THE STATE OF FLORI DA’ S DEATH PENALTY REFORM
ACT OF JANUARY 2000 |I'S UNCONSTI TUTI ONAL ON

| TS FACE AND AS APPLI ED, AND PROVI DES
EXECUTI ON BY LETHAL | NJECTI ON WHI CH

CONSTI TUTES CRUEL AND UNUSUAL PUNI SHVENT, AND
DEPRI VES MR. THOWPSON OF DUE PROCESS AND
EQUAL PROTECTI ON OF THE LAWI N VI OLATI ON OF
THE FOURTH, FI FTH, SI XTH, EI GHTH AND
FOURTEENTH AMENDMVENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS
OF THE FLORI DA CONSTI TUTI ON.

At the onset, counsel acknow edges that this issue was not
raised in the 3.850 notion currently under appeal, however at the
time of the filing of the 3.850 notion, electrocution was the
means for execution and that has been replaced by the Death
Penalty Reform Act, Florida Statutes Chapter 922, which
proscribes lethal injection as the new neans for execution.

After a review of this Court’s decision in Sins v. State,

2000 W 193226 (Fla.), and while being m ndful of the rulings,
this claimis now asserted as an adjunct to the clains contained
in the 3.850 notion which relate to cruel and unusual puni shnent
to ensure preservation for future federal clains.

Fl ori da has now executed Terry Melvin Sins and Ant hony Bryan
on February 23rd and 24'" respectively, however the appell ant
asserts that the new |l aw is unconstitutional because it violates
ex- post facto, separation of powers, and due process cl auses of
both state and federal constitutions and the prohibition against

cruel and unusual puni shnent.
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The newly enacted statute provides that death sentences in
Florida may be presunptively carried out by the injection of
poi son into a condemmed person's body. The change in the | aw
appears to be nore inspired by the |egislatures agitation,
anxiety and inpatience with the tineliness of the execution of
the death sentences rather than the conmmon m sconception and
perception that death by lethal injection is painless and swft.
Despite the perception that lethal injection is a painless
and swift neans of inflicting death, it is a nethod in which
negligent or intentional errors have in the past caused the
persons being executed intense suffering. Even when persons
executed by lethal injection are first paralyzed, it has not been
clearly denonstrated that they becone unconsci ous of pain and
i npendi ng deat h.
| ndeed, a significant nunber of the persons who have been
executed by lethal injection in other states have suffered
pai nful and prol onged deaths resulting in wanton and unnecessary
infliction of pain. Accounts of botched executions have been
wi dely reported. For exanple, one of the nmany botched executions
reported includes the lethal injection of R ckey Ray Rector,
descri bed as fol |l ows:
On January 24, 1992, in Varner, Arkansas, it
took the nedical staff nore than 50 m nutes
to find a suitable vein in R ckey Rector's
arm Wtnesses were not permtted to view
this scene, but reported hearing Rector's
| oud noans throughout the process. During

the ordeal, Rector, who suffered serious
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brain damage froma | obotony, tried to help
t he nedi cal personnel find a patent vein.
The adm ni strator of the State's Departnent
of Corrections Medical Prograns said,

par aphrased by a newspaper reporter, "the
noans canme as a team of two nedi cal people,
increased to five, worked on both sides of
Rector's body to find a suitable vein." The
adm ni strator said that may have contri buted
to his occasional outbursts. Joe Farner
"Rector, 40 Executed for Oficer's Slaying,"
Arkansas Denocrat-Gazette, January 25, 1995;
Sonya Cinesmth, "Mans Pierced Silence
During Wait," Arkansas Denocrat-Gazette,
January 26, 1992.

Based on eyew tness accounts of such executions, coupled
with avail able scientific evidence regardi ng the hazards, |ethal
injection is as unreliable as a "humane" nethod for extinguishing
life as was el ectrocution. Accordingly, execution by Iethal
i njection constitutes cruel and unusual puni shnent.

The Ei ght h Amendnent prohibits governnmental inposition of
"cruel and unusual punishnents,” and bars "infliction of
unnecessary pain in the execution of the death sentence,"”

Loui sana ex rel. Francis v. Resweber, 329 U S. 459, 464, 91 L

Ed. 422, 67 S. C. 374 (1947) (plurality opinion). "Punishnments
are deenmed cruel when they involve torture or a lingering death .

In re Kenmler, 136 U. S. 436, 447, 34 L.Ed. 519, 10 S. C

930 (1890). The neaning of "cruel and unusual" nust be
interpreted in a "flexible and dynam ¢ manner," Gegg V.

Ceorgia, supra, 428 U S. at 171 (joint opinion), and neasured

agai nst "evol ving standards of decency that mark the progress of
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a maturing society,” Trop v. Dulles, 356 U S. 86, 101, 2 L. Ed.

2d 630, 78 S. Ct. 590 (1958)(plurality opinion).

The Fl orida procedure for execution by |lethal injection runs
the risk of causing excruciating pain to the condemmed i nmate and
therefore violates the United States and the Florida
Constitutional prohibition against cruel and unusual punishnent.

| f a defendant is given sodium pentothal followed by
pancurion brom de, but regains consciousness before the potassium
chloride takes effect, he will be unable to nove or communicate
in any way whil e experiencing excruciating pain. As the
potassium chloride is being adm nistered he will experience an
excruci ating burning sensation in his vein, like the sensation of
a hot poker inserted into and traveling up the arm spreadi ng
across the chest until it reaches the heart.

| f the sodi um pentothal, pancurion brom de, and potassium
chloride are adm nistered in the sequence described and the
inmates heart fibrillates, but does not stop, he will wake up but
be unabl e to breat he.

The initial dose of sodium pentothal can cause the pharynx
to nunb, causing choking gagging and vomting. The risk is
aspirating his vomt or swallow ng his tongue and suffocati ng.

Failure to insert the |V catheter correctly may cause the
chemcals to be injected into a defendant’s nuscle or other
ti ssue rather than the bl ood streamthereby causing extrenme pain
in the formof an intense burning sensation. 1In addition, the
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chemcals wll be absorbed far nore slowwy and will not have the
i nt ended effects.

M stakes in this process would result in the chem cals being
adm nistered in the wong sequence thereby causing an inmate to
suffer extrene pain with effects simlar to those described
above.

The pre-set dosage anobunts may be i nadequate to cause the
i ntended sedation in appellant because of his physical
characteristics and nedical history, as well as the fact, that he
will be in a state of stress during his execution. Under such
ci rcunst ances, appellant will suffer an extrenely painful
sensation of crushing and suffocation, as the pancurium brom de
wi |l paralyze and render himunable to nove or communicate in any
way while he is experiencing excruciating pain.

Absent conprehensive and coherent procedural safeguards, a
prisoner is exposed to, at the very least, a risk of unnecessary

or excessive pain. Fierro v. Gonez, supra, 865 F. at 141

Canpbell v. Wod, 18 F. 3d 662, 681 As the District Court noted

in Fierro v. Gonez, 865 F. Supp 1387, 1410 (N.D. Cal.1994),

Canpbel |l “set forth a framework for determ ning when a particul ar
node of execution is unconstitutional: objective evidence of pain
must be the primary consideration, and

evi dence of |egislative trends may al so be consi dered where the

evi dence of pain is not dispositive.”ld. at 1412. Significantly,
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the court in Fierro pointed out that the execution nust also be
considered in ternms of the risk of pain. Id, at 1411.

In Lagrand v. Lew s, 883 F. Supp. 469, 470-471 (D. Arizona

1995), a prisoner’s challenge to the constitutionality of |ethal
injection was based in part upon a doctor’s affidavit, in which
t he doctor concluded that the lack of specific guidelines
control |l ing dosage, sequence and delivery rate exposed the
condemmed to the risk that the drugs would not be adm nistered
properly, and that an inproper procedure could cause the
condemmed to feel great pain. The court rejected his claim
concl udi ng, anong other things that the relevant witten
procedures clearly indicated that the executions were to be
conducted under the direction of the prison’s Health
Adm ni strator, know edgeabl e personnel were to be used, and the
presence of a physician was required.

The state has broad discretion to determ ne the procedures

for conducting an execution. MKenzie v. Day, 57 F.3d 1461, 1469

(9th Gir. 1995). In MKenzie, the Ninth Crcuit Court of Appeals
noted that the state of Montana has devel oped procedures which
“are reasonabl e calculated to ensure a swft, painless death and
are therefore immune fromconstitutional attack.” 1d. Moreover,

the Nnth Crcuit declared in Campbell v. Wod, supra, 18 F.3d at

687, that “[t] the risk of accident cannot and need not be
elimnated fromthe execution.
Since the decision of the Court of Appeal in the Ninth
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Crcuit inthe NNnth Grcuit in Fierro v. Gonez, (No. 94-16775,

February 21, 1996), hol di ng execution by gas to be
unconstitutional, the sole nethod of execution which the state
may carry out under this provision is by lethal injection. Under
the clear | anguage of the statute, such a nethod of execution may
only be carried out by explicit “standards” which the departnent
of Corrections nust “establish”.

In McKenzie v. Day 57 F.3d 1461, 1469, the Ninth

Crcuit Court of Appeals held that execution by lethal injection
under the procedures which had been defined in Mntana was
Constitutional. The Court of Appeal explained that those
procedures passed constitutional mnmuster because they were
“reasonably” calculated to ensure a swift, painless death....”

McKenzi e v. Day, 57 F3d at 1469. Such a statement cannot be made

about the procedures in Florida. A swift, painless death cannot

be ensured wi thout standards in place to ensure that the | ethal

chemcals will be admnistered to Appellant in a conpetent,

pr of essi onal manner by soneone adequately trained to do so.
Further, the United States Suprene Court’s repeated hol di ngs

that “[capital proceedi ngs must of course satisfy the dictates of

the Due Process clause,” Cenons v Mssissippi, 494 U S. 738, 746

(1990) (citing Gardner v. Florida, 430 U.S. 349 (1977) (plurality

opinion)), surely nust apply to the procedures for actually
carrying out an execution, which is the quintessential “capital

proceedi ng.” see also H cks v. Cklahoma, 477 U. S. 343 (1980).
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The capital sentencing statute is unconstitutional on its
face and as applied to M. Thonpson.

CONCLUSI ON

M Thonpson’s case was riddled with errors by both his
counsel and the | ower court judge which nake the sentence of
deat h inposed unreliable. Additionally, the Florida Statutes
utilized in arriving at this sentence were unconstitutional
either facially or as applied and do not neet United States
Constitutional standards. The case should be reversed and
remanded for a new trial and/or new sentencing.
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