Rule 3.851. Collateral Relief After Death Sentence Has Been Imposed

(a) Scope and Purpose.

Thisruleshall apply toall motionsand petitionsfor any typeof postconvictionor collateral relief
brought by prisoners defendantsin state custody who have been sentenced to death. A defendant in
custody under sentence of death by a court established by the laws of Floridaclaiming theright to be
rel eased ontheground that thejudgment wasentered or that the sentencewasimposed in viol ation of the
Constitution or lawsof theUnited Statesor of the State of Florida, that the court waswithout jurisdiction
to enter thejudgment or toimposethesentence, that any pleawasgiveninvoluntarily, or that thejudgment
or sentenceisotherwisesubject to collateral attack may move, inthe court that entered thejudgment or
imposed the sentence, to vacate, set aside, or correct thejudgment or sentence. Thepurposeof thisrule
isto providethe means by which adefendant under sentence of death can raise claimsof congtitutional
error whichwereunavailabl eat thetimeof tria or direct appeal. Thisruledoesnot authorizerelief based
ongroundsthat could haveor should havebeenraised at trial and, if properly preserved, ondirect appeal
of the judgment and sentence. No claim of ineffective assistance of collateral counsel may be raised
pursuant to this rule.

(b) Appointment of Counsel.

(1) Postconviction counsdl shall be appointed upon theissuance of amandateaffirming ajudgment
and sentenceof death on direct appeal. Ontheday themandateissues, the Supreme Court shall enter an
order appointing the appropriate office of the Capital Collateral Regional Counsel.

(2) Within 30 daysof themandate, the Capital Collateral Regional Counsel shall fileanoticeof
appearancein thetrial court or amotion to withdraw based on aconflict of interest or someother legal

ground.

(c) Time Limitation.

(2) Postconviction Motions

(A) Anyrute3:850 fully-pled motionto vacatejudgment of convictionand sentenceof death, in
accordancewith subdivison(d) below, shall befiled by thedefendant within oneyear after thejudgment
and sentencebecomefinal. For the purposesof thisrule, ajudgment isfina whenthe Florida Supreme
Court issuesamandate affirming thejudgment and sentence of death on direct appeal. Thefinality of the
judament isnot affected by theavailability of discretionary review inthe United States Supreme Court or

by thefiling of apetitionfor discretionary review inthe United States Supreme Court. Thedefendant must




(B) Shouldthegovernor sign adeath warrant beforethe expiration of thesetimelimitationsia
sabdivison (b3}, this Court will, upon adefendant’ srequest, grant astay of executionto alow any
postconw ctionrelief motions or petitionsto proceed inatimely and orderly manner. Further; thistime

(C) Anextensionof timemay begranted by theSdpremeCotrtofHortda trial court for thefiling
of postconvr ction pI eedl ngsrf thedefendant scounsdl makesashowr ngef-geedeausefereeuﬁsel—erﬁaerhfy

v y that a manifest
injustice would result absent such relief. The pendencv of DUb|IC records requests or litigation, the
pendency of other litigation, or thefailureof collateral counsd totimey prosecuteacaseshadl not congtitute
causefor extending or tolling thetimefor thefiling of any postconviction pleading. No appea may betaken
from the denia of amotion for extension of time for filing a postconviction motion.

(2) Extraordinary Remedies

All petitionsfor extraordinary relief inwhichthe SupremeCourt of Floridahasorigina jurisdiction,
includi ng petl tionsfor writ of hdoeascorpus shall befil ede‘mulfaﬁeeuslywﬁhfhefﬁma-bﬁe‘ﬁ‘rredeﬁbdad-f

-within

(d) Contents of Motion.

A motionfiled under thisruleshall not exceed 50 pagesexclusiveof attachmentsand exhibits. The
motion shall be under oath and include:




(1) the judgment or sentence under attack and the court which rendered the same;

(2) a statement of each issue raised on appeal and the disposition thereof:

(3) whether a previous postconviction motion has been filed and, if so, the disposition of all
previousclaimsraised in postconvictionlitigation; if apreviousmotion or motionshavebeenfiled, the
reason or reasonstheclaim or claimsin the present motionwere not rai sed in theformer motion or motions;

(4) the nature of the relief sought;

(5) afully detailed dlegation of the factual basisfor any claim of legal or constitutional error
asserted, including the attachment of any document supporting theclaim, the nameand addressof any
witness, the attachment of affidavits of the witnesses or a proffer of their testimony; and

(6) a concise memorandum of applicable case law asto each claim asserted.

Thecourt onitsown motion or onthemotion of thestatemay strikethe postconvictionmotionif
it fallsto comply with therequirementsof subdivision (c) or (d). Thedefendant shall havethirty daysin
which to comply with the rule or the motion for postconviction relief shall be denied with prejudice.

(e) Procedure; Evidentiary Hearing; Disposition.

(1) Judicial Assignment. Upon serviceof theoriginal postconviction relief motion, thechief judge
shall assignthecaseto atria judgequalified to conduct capital proceedingsunder the Rulesof Judicial
Administration.

(2) Assignment of Counsdl. |f theCapital Collateral Counsdl filesamotiontowithdraw inthetria
court, pursuantto (b)(2), acopy shall beprovidedtothechief judgeof thecircuit or assignedtria judge,
who shall immediately appoint new postconviction counsel

(3) SatusConferences. Theassignedjudgeshall conduct astatushearing not later than 90 days
dfter theass gnment, and shall hold statusconferencesat | east every 90 daysthereafter until theevidentiary
hearing hasbeen completed or themotion hasbeenfinally denied without ahearing. Theattorneysmay
appear by telephoneat such statusconferences, withleaveof thetria court. Pending motions, except those
requiring the presence of the defendant, shall beheard at the statusconference unl essotherwise ordered

by the court.

(4) Filingand Sarvice. Themotionfor postconvictionrdlief, theanswer, and any other court paper
filed inthepostconviction proceeding shall befiled withtheclerk of thecourt and served ontheassigned
judge, opposing party and the attorney general. Upon the filing of any original court paper in the




postconviction proceeding, theclerk of the court shall determinethat theassigned judgehasreceived a
copy. All motionsother than the postconviction motionitsalf shall beaccompanied by anoticeof hearing.

(5) Duties of Clerk. Upon the filing of a motion for postconviction relief, the clerk shall
immediately forward the motion and file to the appropriate judge.

(6) Answver. Within 60 daysof thefiling of themotion, thestateshall fileitsanswer. Theanswer
may addressthelegal sufficiency of themotion. Additionally, theanswer shall respondtotheallegations
of themotion, provideaconci se memorandum of applicablecaselaw, and specifically addresswhether
anevidentiary hearing should beaccorded on any of themovant’ sclaims. If thestatedisputesany issue
of factinthemotion, theanswer shall includeafully detail ed allegation of thefactssupportingthestate' s
position, including theattachment of sworn affidavitsin support thereof, and appropriateportions, if any,
of therecord of trial proceedings, the name and address of any potential witnhesses, aproffer of their
testimony andthebasisthereof. I the state assertsthat no evidentiary hearingisreguired, thestate shall
provide the legal and factual bases for such conclusion.

(7) Amendments. No amendment of themotion, including amendmentsarising from unresolved
public records requests, shal be allowed after the state files its answer.

(8) Evidentiary Hearing. i
beerrsentenecedtoteath, Within 30 daysfol |0WI ng receipt of thestate sanswer, thetri ei court shd I conduct
ahean ng to determinewhether an evidenti ary hearingisrequired. Fhtstuteshat-appty-ontytorute3:850

y 997 Within 30 daysthereafter, thecourt shall rule
whether anevidentiary hearingisrequired and if so, shd | schedulean evidentiary hearingtobeheld within
90days. If thecourt determinesthat themotionislegally insufficient or that themotion, filesand records
inthe case show that thedefendant isentitled to no relief, thecourt shall, within 45 daysthereafter, deny
the motion, setting forth adetail ed rational etherefor, and attaching or referencing such portionsof the
record as are necessary to alow for meaningful appellate review.

(9) Disclosure. Within 10 daysof theorder scheduling an evidentiary hearing, thedefendant shall
disclosethenamesand addressesof any potential withessesnot previoudly disclosed, withtheir affidavit
or aproffer of their testimony. Upon recei pt of thedefendant’ sdisclosures, the Stateshall have 10days
withinwhichto providereciprocal disclosure. Thedisclosurereguired of the state shall bethesameas
required of thedefendant. If thedefenseintendsto offer expert testimony of higher menta status, thestate
shall beentitled to havethedefendant examined by an expert of itschoosing. All of thedefendant’ smenta
status claimsin the motion shall be stricken if the defendant failsto cooperate with the state’ s expert.
Reports provided by any expert witness shall be disclosed to opposing counsel upon receipt.

(10) Transcript and final order. Following the evidentiary hearing, the court shall order the
transcription of the proceedings which shall be filed within 30 days. The court shall render its order,




determining theissuesand making detail ed findings of fact and conclusions of law with respect to each
alegation asserted, within 30 days of receipt of the transcript.

(f) Defendant’s Presence Not Requir ed.

Thedefendant’ spresenceshall not bereguired except at theevidentiary hearing onthe meritsof
any clam and at any hearing involving conflict with or removal of collateral counsdl.

() Successive Motions.

A second or successive motion shall be denied if the court findsthat it fails to allege new or
different groundsfor relief andtheprior determination wasonthemerits, or, if new and different grounds
arealleged, thecourt findsthefailure of thedefendant or hisor her attorney to assert thosegroundsina
prior motion constituted an abuse of proceduregoverned by theserules. No successivemotion shall be
entertai ned unlessthefactsunderlyingtheclaim, if proven and viewedinlight of theevidenceasawhole,
would besufficient to establish by clear and convincing evidencethat no reasonablefact finder would have
found the defendant quilty of the underlying offense or recommended or imposed the death penalty.
Additionally, thefactsunderlying thisclaim must have been unknown to thedefendant or hisor her attorney
and must not have been ascertainabl e through the exercise of due diligence at the time of the prior
postconvictionmotion. Thetimeprovisionsset forthin (€)(1)(A) areinapplicableto successvemotions,
and adefendant under sentence of death must fileany successivemotionwithin 30 daysof theavailability,
through due diligence, of the basisfor any claim therefor. Thetria court shall expedite disposition of
successive collateral motions and may shorten any time provisions set forth in this rule.

(h) Appeals.

(1) An appeal may betaken to the Supreme Court of Floridawithin 15 daysfromtheentry of a
final order onthemotionfor postconvictionrelief. Interlocutory appea sshall not be permitted. Nomotion
for rehearing shall bepermitted. Theclerk of thecourt shall promptly serveuponal parties acopy of the
final order, with a certificate of service.

(2) I thetrial court hasdenied theoriginal motion or asuccessor motionwithout anevidentiary
hearing either onthegroundthat itisfacialy insufficient or ontheground that the attached filesand records
conclusively refutethedefendant’ sclaim, theappeal to the FloridaSupreme Court will begoverned by the
summary proceduresinrule9.140(1). On apped thecaseshall beinitialy reviewedfor adetermination
whether thetrial court correctly resolved theclaims without an evidentiary hearing. If the Supreme Court
determinesan evidentiary hearing should havebeen held on oneor moreclaims, the decisionto remand
for an evidentiary hearing may be made by an order without opinion. Jurisdictionshall berdlinquishedto
thetrial court for aspecified period for the purposeof conducting an evidentiary hearing ontheissueor
issuesidentified in the Supreme Court’ s order. Thereafter, the record shall be supplemented with the
hearing transcript.




(3)  Afinal decisionby the Supreme Court of Floridashall berendered within 180 daysfrom
receipt of the record on appeal.

(i) Habeas Corpus.

Claimsof ineffectiveass stance of appellate counsd shall beasserted by filing aPetitionfor Writ
of Habeas Corpusinthe Supreme Court of Florida. All other collatera claimsformerly cognizableby Writ
of Habeas Corpus shall be asserted by filing a motion for postconviction relief pursuant to this rule.




