March 2, 2000

Debbie Casseaux

Acting Clerk

Supreme Court of Florida
500 South Duval Street
Tallahassee, FL 32399-1927

Re: Commentsregarding Amendment toFloridaRuleof Criminal Procedure3.851(Collateral
Relief after Death Sentence has been Imposed), Case No. 96,646.

Dear Ms. Casseaux:

| writethesecommentsin responseto the proposed new Ruleof Criminal Procedure3.851. This
letter also includes some comments about the newly adopted Death Penalty Reform Act of 2000
(“DPRA"), because it is inextricably entwined with the proposed changes to Rule 3.851.

|. Theappélateportionsof thenew proposed ruleshould bechanged and placed intheappellate
rules.

Presently, therulesrelating to review inthiscourt of death penalty proceedingsarescatteredin
threedifferent places. Most of theserulesarein Rule9.140(b)(6). A rulerelatingto statusconferences
for record preparationisin Rule2.050(h), however, and arulerelating to petitionsfor extraordinary relief
isinRule3.851(b)(2). Now, the Committeeon Postconviction Relief in Capita Cases(“ Committee”) has
proposed adding more appel late provisionsto Rule 3.851. Theprovisionsinsubparagraphs(c)(2), (h),
and (i) of theproposedruleall dedl exclusvely withreview inthisCourt, rather than proceedingsinthetria
court. If the Committee had chosento addressthis Court’ squestion relating to proceduresfor raising
ineffectiveass stanceof appellate counsel, then even more appellateruleswould havebeenplacedinrule
3.851.

| think the appel | aterul esrelating to death penalty proceedingsinthisCourt should beinoneplace,
rather than scattered throughout therulebooks. Whentherulesarenot inoneplace, confusionresults.
A primeexampleof thisconfusionisthelegidature' sfailuretorepeal rule9.140(b)(6)(E), eventhoughthis
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ruleisinconsistent with DPRA 8 6 (8 924.056(4)), and even though the legidature did repeal old rule
3.851(b)(2). The Committee similarly failed to notice rule 9.140(b)(6)(E), and its proposed rule
3.851(c)(2) isinconsistent with this appellate rule.

Logicaly, just astherulesrdatingto crimina appeal sinnon-capital casesareinrule9.140, soaso
therulesrelatingto criminal appealsin capital casesshould beintheappellaterules. | think theappellate
rulesarewheremost peoplewouldlook first. 1nany event, relatively few personswouldlook inthree
different places, whichisthe current undesirable state of affairsto be exacerbated by the Committee’s
proposal.

In addition, | disagree with some of the appellate provisionsin the new proposed rule. With
respect to subparagraph (c)(2) | fail to see the purpose of requiring the filing of all petitions for
extraordinary relief inthisCourt within 120 daysof appointment of collateral counsel, rather than at the
sametimeastheappea fromtheorder denying postconvictionrelief, asthecurrent ruleprovides. Because
thisCourtinany event cannot proceed further until thetrial court hasruled onthe postconvictionmotion,
requiring immediatefiling of ahabeaspetition chalenging appellate counsal’ sperformancewill not hasten
thecaseinany way. Moreover, | presumethisCourt would prefer efficiently to resolveboth the appeal
and the habeas petition at the same time.

Thethird and fourth sentencesin subparagraph (h)(1) relating to rehearing and to serving acopy
of the final order do not belong in the appellate section. The second sentence in (h)(1) forbidding
interlocutory apped sisether superfluousor incorrect. Defendantsin crimina casesnever getinterlocutory
appedls, and, if thetria court ordersanew tria for thedefendant or findsthe defendant to beincompetent,
the state can certainly appeal these interlocutory orders under rule 9.140(c)(1).

Subparagraph (h)(2) refersto thesummary proceduresof rule9.140(i), but the Appel late Rules
Committeeduringthiscycleisproposingmovingthisruleintoanew rule9.141. If thisCourt approvesthis
change to the appellate rules, then any reference in rule 3.851 to rule 9.140(i) should aso be corrected.

Rule9.140(i) statesthat answer briefsarenot required and that the appel lant’ sbrief must befiled
within 15daysof filing thenoticeof appedl. Thisshort timeframeseemsto meto beimpossibleto satisfy
inadeath case. Moreover, answer briefswould normally benecessary. Thelast sentenceof subparagraph
(h)(2) statesthat therecord shoul d be supplemented with the hearing transcript, if thisCourt hasordered
anevidentiary hearing. Therecord, however, should a so be supplemented with all other documentsthat
were submitted to the trial court in connection with the evidentiary hearing.

Subparagraph (h)(3) requiresthisCourt to rule on appeal sfrom post-conviction motionsin 180
days. Whatever thedesirability of thisrule, it should not be placed inthecriminal rulesor appellaterul es.
It seems more appropriate for the Court’ s internal operating procedures.
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Subparagraph (i) statesthat claimsof i neffective ass stance of appellate counsel should beraised
by filing apetitionfor habeascorpus. Other defendants, however, now rai sethisissueby petition under
Rule 9.140(j), and death penalty defendants should be able to use largely the same procedure. (Rule
9.140(j) will likely betransferred toRule9.141 during thiscycle.) Subparagraph (i) alsoforbidsthefiling
of habeaspetitionsinthisCourt for any other reason. Rule 3.850(h), however, continuesto allow habeas
petitionsif “remedy by motionisinadequateor ineffective.” The Committeedoesnot explainwhy desth
penalty defendants should not have a similar escape hatch.

Withthesecommentsinmind, | suggest asaproposal for discussion that theappell ate portionsof
the Committee sproposed rule 3.851 shoul d be combined with Rule 2050(h) and Rule 9.140(b)(6) and
placed in anew rule 9.142 as outlined below. | do not intend this proposal to be afina product.

9.142 Review Proceedingsin Death Penalty Cases

(8 Applicability. Review proceedingsindeath penalty casesshall beasinrules9.140and 9.141,
except as modified by thisrule.
(b) Record.

(1) Whenthenoticeof appedl isfiledinthesupremecourt, thechief justicewill direct the
appropriatechief judgeof thecircuit court to monitor the preparation of thecompleterecord for
timely filing in the supreme court.

(2) Thecircuit judge assigned to the case shall take such action asmay be necessary to
ensurethat acompleterecord on appeal hasbeen properly prepared. Tothat end, thejudgeshall
convene astatus conferencewith al counsel of record as soon as possible after the record has
been prepared but beforetherecord hasbeentransmitted. Thepurposeof thestatusconference
shall be to ensure that the record is complete.

(3) Uponrendition of asentence of death, the court reportersshall immediately begin
transcribing al proceedingsinthelower tribuna. Thetria transcriptsshal includeevery transcript
in the proceeding and should be consecutively numbered throughout.

(4) Indirect appeals from a sentence of death, the record shall contain a complete
transcript of every proceedinginthelower tribunal aswell asall documents, exhibits, and physical
evidencefiledinthelower tribunal , except those exhibitsand evidencenot reasonably susceptible
to being copied. The record should indicate which evidence and exhibits have not been copied.

(5) Theclerk of thelower tribunal shall have 20 days after the filing of transcriptsto
prepareand transmit therecord on appeal to the partiesand the court. Therecord should have
amaster index in the first volume and an individua index for each remaining volume.

(6) Seven monthsafter transmitting therecord, the clerk shall transmit to the court all
evidentiary exhibits, except exhibits not susceptibleto being mailed. The clerk should send a
master index of the exhibits, and any exhibitsnot mailed should be noted asretainedinthetria
court.
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(c) Briefs.

(1) Aftertherecordisfiled, theclerk will promptly establishabriefing schedule. Indirect
appedls, initid briefsshal beserved within 120 daysof serviceof therecord, theanswer brief shall
beserved 90 daysafter serviceof theinitia brief, and thereply brief shall beserved 60 daysafter
service of the answer brief.

(2) Becausethetimesfor filing briefs has aready been extended, the court will grant
motionsto extendthetimefor filing briefsonly for amedica emergency. If any brief isddlinquent,
anorder to show causemay issueunder FloridaRuleof Criminal Procedure 3.840, and sanctions
may be imposed.

(3) Theinitid brief and answer brief shall not exceed 100 pages. Thereply brief shall not
exceed 35 pages. The court will not entertain motions to file enlarged briefs.

(4) Inappedsfromordersruling on applicationsfor relief under FloridaRuleof Crimina
Procedure3.851 or ordersinresentencing cases, thebriefing schedulesand pagelimitsset forth
in rules 9.140 and 9.210 shall control.

(d) Ord Arguments. The court will schedule oral arguments after the filing of the reply brief.
(e) Appea from Order Granting or Denying Relief under FloridaRule of Criminal Procedure
3.851.

(1) Appedssndl betakenwithin 15daysfromtheentry of afina order onamotionunder
Florida Rule of Crimina Procedure 3.851.

(2) If thetria court deniestheorigina motion or successor motionwithout anevidentiary
hearingeither onthegroundthat itisfaciadly insufficient or onthegroundthat theattachedfilesand
recordsconclusively refutethedefendant’ sclaims, theappeal will begoverned by thesummary
proceduresinrule9.141. Thedefendant shall have45 daysafter filingthenoticeof appeal tofile
theinitial brief. Onapped , thecourt shall initially review the order to determinewhether thetrial
court correctly resolved theclaimswithout anevidentiary hearing. A decisiontoremandfor an
evidentiary hearing may bemadeby order without opinion. Jurisdictionshal berelinquishedtothe
tria court for aspecified periodfor the purposeof conducting an evidentiary hearing ontheissue
or issuesidentifiedintheorder. Thereafter, therecord shall be supplemented with the hearing
transcript and any documents submitted in the lower tribunal in connection with the hearing.
() Petitionsfor Extraordinary Relief. All petitionsfor extraordinary relief over whichthesupreme
court has origina jurisdiction, including petitions for writ of habeas corpus, shall be filed
smultaneoudy withtheinitia brief intheappeal fromthelower tribund’ sorder onthedefendant’s
applicationfor relief under FloridaRuleof Criminal Procedure3.851. Petitionsallegingineffective
assistance of appellate counsel shall follow the procedures identified in rule 9.141.

If thisCourt agreesthat the appell ate rulesrel ating to the death penalty should beplaced inthe
appellaterulesrather than throughout therulebooks, then | suggest that thisCourt refer thismatter tothe
Appellate Rules Committee. The Committee should be able to provide a recommendation after its
September meeting.
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II. The proposed rule and the new legislation violate the equal protection doctrine.

| object to the proposed rule 3.851 and the DPRA because they violate the equal protection
doctrineby imposing on death penaty defendantssevera onerousrequirementswhichsmilarly situated
defendantsneed not face. A rich defendant who receivesadeath sentence (* death defendant”) and arich
defendant who recelvesasentenceof lifein prisonfor first degreemurder (“lifedefendant”) arein many
respects almostidentically situated. Nevertheless, therichlifedefendant will have substantially greater
rightsthan therich death defendant will haveif this Court adoptsthe proposed ruleor if it upholdsthe
validity of theDPRA. If anything, however, the person suffering thegreater pendty should havemore, not
fewer, rights. Accordingly, | believethat the proposed ruleand the DPRA violatethe equal protection
doctrine.

| will not attempt tolist every requirementinrule3.851 and the DPRA whichismoreburdensome
ondeath defendantsthan on lifedefendants, but even acasual review of theruleand the statutesreveal
numerousrequirementswhich aresgnificantly moredemanding on death defendants. For example, the
provisonsinboth rule3.851 and the DPRA on success ve postconviction motionsaresubstantia ly stricter
thanthoseinrule3.850(f). Newly created section 924.056(5) of the DPRA evengoessofar asto bar all
success vemotionsunlessthey establish* that, but for constitutiona error, no reasonabl efact finder would
havefound thedefendant guilty of theunderlying offense.” A lifedefendant would not besubject tothis
standard, which in most cases will be impossible to meet. This standard aso appears to preclude
successivemotionsthat alegenewly discovered evidenceof actual innocence, whicharepermittedfor life
defendants under Jones v. State, 591 So. 2d 922 (Fla. 1991).

DPRA requiresdesth defendantsto pursuetheir postconviction remediess multaneoudy with their
direct appeal tothisCourt, whilerule 3.851 would requiremotionsfor postconvictionrelief to befiled
within oneyear of thisCourt’ smandate, notwithstanding the possibility of review by the United States
SupremeCourt. By contrast, lifedefendantshavetwo yearsafter their petitionfor writ of certiorari tothe
United States Supreme Court isdenied. Huff v. State, 569 So. 2d 1247 (Fla. 1990). Life defendants
thereforehaveasubstantialy longer period of timetofind witnessesand evidencefor their postconviction
motion or to wait for a change in the law that might help them.

Therequirementin DPRA for s multaneouspursuit of both thedirect appeal and the postconviction
motionisparticularly egregious, becauseit directly impactsdefendants’ rightstotestify ontheir behalf and
present a basis for habeas corpus relief. Plainly, defendants will be loathe to testify or to waive the
atorney-client privilegeintheir post convictionmotions, if their testimony or their counsd’ stestimony might
beused against them during their direct gppeal . For exampl e, thedefendantsmight want to assert that tria
counsel wasineffectivefor not using an entrapment defenserather thanamistakenidentity defense. Making
thisargument during the postconviction proceedingsand thereby admitting that the defendantscommitted
theact could obviousy haveadramaticimpact onthedirect appedl that would bepending at thesametime
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under theDPRA. Thestatewouldimmediately ask thisCourt during thedirect appeal to take notice of
the postconviction proceedingsinthetria court. By contrat, life defendantsneed not makethischoice
between their appellate and habeas rights.

In other examples of disparate treatment, both rule 3.851(h)(1) and Section 9 of the DPRA
preclude motionsfor rehearingin postconviction cases, unlikerule3.850(g). Death defendantshaveonly
120daystodlegeineffectiveass stanceof appel late counsal under rule 3.851(c)(2) and only 45 daysunder
Section 6 of the DPRA. By contrast, life defendants havetwo years. Fla. R. App. P. 9.140()(3)(B).
Pursuant to Section 6 of theDPRA, death defendantscannot allegethat achangein thelaw should have
retroactive effect unlessthey can establish that no reasonablefact finder would havefound themguilty if
the changed law had beenin effect at thetimeof trial. Lifedefendantsarenot subject tothisrestriction
under rule 3.850(b). Asthese examplesillustrate, the new rule and the DPRA adversely discriminate
against death defendants in comparison to life defendants who are similarly situated.

When this Court in afour-to-three vote changed the time period for death defendantsto file
postconviction motions from two years to one year, Justice Kogan dissented as follows:

[ T]Theamendment adopted today most probably viol atestherightsto equal protectionand
dueprocess. By the present amendment, the Court now saysthat persons sentenced to
death shall haveashorter period of timeto seek collateral relief thanthosesufferinglesser
pendties. Thisisanirrationd distinction, Sinceit assumesthat thegrester pendty isentitled
to less due process than the lesser penalty. Contraart I, 88 2, 9, Fla. Const.

Somehavearguedthat capital casesaredifferent because each death-sentenced
defendant isentitledto representation by CCR, whilenoncapita defendantsarenot. The
fact remains, however, that many noncapital defendantshavelawyersto pursuecollatera
challenges, yet theruleschangeat issueheretill leavesthese defendantswith afull two
yearsto pursuetheir challenges. Thedistinction created by theamendment thusremains
irrational.

Inpromulgating rules, thisCourt obvioudy doesnot passon constitutional issues.
But when the congtitutional violation is plain, | see no reason why we should waste
everyone' stime by adopting the rule.
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In re Rule of Criminal Procedure 3.851, 626 So. 2d 198, 202 (Fla. 1993) (Kogan, J., dissenting).

Perhapsin responseto thisdissent, this Court published thefollowing commentary ontherule
change:

Thereisajustification for thereduction of thetimeperiod for acapital prisoner as
distinguished fromanoncapita prisoner, who hastwoyearstofileapostconvictionrelief
proceeding. A capita prisoner will havecounsdl immediately availabletorepresenthim
or her in a postconviction relief proceeding, while counsel is not provided or
constitutionally required for noncapital defendantstowhomthetwo-year period applies.

Id. at 199. For several reasons, thisCourt’ sresponseto Justice Kogan’' sdissent wasincorrect and, in
any event, doesnot control theequal protection issueswith respect to the proposed rule 3.851 and the
DPRA.

First, richdeath defendantsalready havealawyer and do not need state-paid counsdl. Theoffer
of afree lawyer makes no difference to these defendants. Rule 3.851 and the DPRA unmistakably
discriminate against rich death defendantsguilty of first degreemurder who areidentically situatedtorich
life defendants guilty of first degree murder.

Second, at best, trading alonger limitationsperiodinreturnfor aright to counsdl congtitutesavalid
defensetoanequal protection challengeonly if thecounsel obtainediscompetent. Bothrule3.851(a) and
Section 6 of theDPRA, however, prohibit claimsof ineffective assistance of collateral postconviction
counsel. ThisCourt haslikewiseagreedthat such clamsareimpermissible. Lambrix v. State, 698 So.
2d 247,248 (Fla. 1996) (“[C]laimsof ineffectiveassi stance of postconviction counsel do not present a
valid basisfor relief.”). Contra Remetav. State, 559 So. 2d 1132, 1135 (Fla. 1990) (“[T]his state has
established aright to counsel in clemency proceedingsfor death penalty cases, and this statutory right
necessarily carrieswithit theright to haveeffectiveass stanceof counsel.”). Consequently, under bothrule
3.851andtheDPRA, defendantswill havenorecourseif their state-paid counsel missfiling deadlinesor
file patently inadequate pleadings, asapparently hasal ready occurred with disturbing frequency. Forcing
death defendantsto accept i nept counsel inreturn for reduced postconviction and appel laterightsisnot
asatisfactory or sufficient responsetotheequa protection problemsinherentinrule3.851 andthe DPRA.

Third, although thisCourt accepted aone-year reductioninthelimitationsperiodinreturnfor an
offer of free counsel to all death defendants, Rule 3.851 and the DPRA impose severa additional
restrictions on death defendants for which the offer of free counsdl is not necessarily sufficient
compensation. TheDPRA'’ sreductionintimeismuchlonger than oneyear, and Rule 3.851'sreduction
isalso morethan oneyear. The DPRA makesit moredifficult for death defendantsto make claims of
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actual innocence based on newly discovered evidence. The DPRA forces some death defendants to
choose betweentestifying ontheir behaf intheir postconviction proceedingsand preserving their rightson
direct appeal. The DPRA and rule 3.851 eliminate motionsfor rehearing. Many of these changesare
adverseto death defendantsregardlessof whether they havecounsd. Consequently, theprovisionfor free
counsdl doesnot sufficiently answer aequal protection challenge based ontheseadditiona restrictionsthat
do not apply to life defendants.

Fourth, while, in the abstract, death defendantswill usually be better off with the assistance of
counsdl evenif their other rightsarereduced, thisresult will not dwaysbethecase. Inparticular instances,
defendantswill prefer withthelonger timeperiodsevenif they do not havecounsd . For example, anevent
(suchasachangeinthelaw) might occur during theel ghteenth month which, whilenot dispostive, ishel pful
to the defendant’ s position. Life defendants are able to take advantage of such changes, but death
defendants, despitethe assistance of their freecounsel, could not under Rule 3.851 andthe DPRA. As
applied, theapplication of rule 3.851 and the DPRA to death defendantswill sometimesresultinunfair,
digparate consequencesthat lifedefendantswill not suffer, even though death defendantshave counsdl and
life defendants do not.

Findly, and perhgpsmostimportantly, both Justice Kogan and thisCourtinInreRuleof Criminal
Procedureassumed that therational basi stest applied totheequal protectionissue. Under thistest, class-
based distinctionsarelegitimateif they have some concelvablerational basis. | believethat thisCourt
should instead apply thestrict scrutiny or compelling stateinterest test to the classificationswhich Rule
3.851 and the DPRA make between death defendantsand lifedefendants. Theseclassificationscannot
withstand this exacting test.

Thestrict scrutiny or compelling stateinterest test appliesfor several reasons. First, Articlel,
Section 2 of theFloridaConstitutionisentitled“ Basicrights,” and providesasfollows (emphasisadded):

All natural persons, female and male aike, are equal before the law and have
inalienablerights, amongwhich aretheright toenjoy anddefend lifeandliberty, to pursue
happiness, to berewarded for industry, and to acquire, possessand protect property . .

Thislanguageisnotinthefedera congtitution andistakeninstead from the Decl aration of Independence.
(“Weholdthesetruthsto be self-evident, that all men are created equal, that they areendowed by their
Creator with certain unalienableRights, that among theseareLife, Liberty and thepursuit of Happiness.”)
Even the Declaration of Independence, however, does not contain Florida semphasison theright to
“defendlife” Thisfundamenta andbasicright that al Foridianshaveto defendther liveshasexisted since
Florida sfirst congtitutionin1838. (“ That thegreat and essentid principlesof liberty and freegovernment,
may be recognized and established, we declare. . . [t]hat all freemen . . . are equal; and have certain
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inherent andindefeasiblerights, among which arethose of enjoyingand defendinglife....” Art.1,81,
Fla. Const. (1838)).

Thetext of Florida scongtitutionthusexpresdy providesthat all personshavean equa andbasic
right todefendtheir lives. Tomy knowledge, thisCourt hasnever considered the obviousapplication of
thisequdity principletothebasi crightsof personson desath row, perhapsbecause, until now, thelegidature
hasnot so clearly discriminated against personson death row. 1nanaogouscircumstances, however, this
Court considered another basicand fundamental rightin Articlel, Section 2 -- theright “to berewarded
for industry” -- and found that thelegislation in question was subject to strict scrutiny that it could not
withstand. “ Theclassifier containedin[thestatute] . . . involvestheright to berewarded for industry. Art.
l,82,Fla. Congt. Itthereforeissubjecttostrictjudicial scrutiny under . .. articlel, section 2 of theFlorida
Congtitution.” DeAyalav. FloridaFarm Bureau Cas. Ins. Co., 543 So.2d 204, 207 (Fla. 1989). By the
samereasoning, strict scrutiny should apply tothelegidature’ sattempt to vitiatetheright of deathrow
defendants under Article I, Section 2, of the Florida Constitution to defend their lives.

Strict scrutiny is also necessary, because Rule 3.851 and the DPRA implicate numerous
fundamental rights. Themostimportant of theseistheright to habeascorpus, protected under Articlel,
Section 13, of theFloridaConstitution. See Jamasonv. State, 447 So. 2d 892, 894 (Fla. 4"DCA 1983),
af’'d455 So. 2d 380 (Fla. 1984) (“ Thegreat writ hasitsoriginsin antiquity and itsparametershavebeen
shaped by suffering and deprivation. It ismore than a privilege with which free men are endowed by
congtitutional mandate; itisawrit of ancientright.”). Other fundamental rightswhich Rule3.851 andthe
DPRA impair includetheright to accesstothecourts, Art1, 821, Fla. Const., therightsto appeal tothis
Court and seek habeasrelief in this Court, Art. V, 88 3(b)(1) and 3(b)(9), the right to challenge the
effectiveassistanceof their counsel under the Sixth Amendment, and theright to discover evidenceand
testify “inperson,” Art.1,816(a), Fla. Const., rather thanwaivetheright totestify and present evidence
at their postconviction hearing to avoid harming their direct appeal in this Court.

A classification is subject to strict scrutiny when it “impinges too greatly on fundamental
congtitutiond rightsflowingeither fromthefedera or FloridaCondtitutions.” DeAyaa, 543 So.2d at 206.
ThisCourt heldthat theright tobargain collectively in Articlel, Section 6, wasafundamentd right, and any
legidativeabridgement of that right wassubject tostrict scrutiny. “Therighttobargaincollectively is, as
apart of thestate constitution’ sdeclaration of rights, afundamental right. Assuchitissubjecttoofficial
abridgement only upon ashowing of acompelling stateinterest. Thisstrict-scrutiny standardisonethat
isdifficulttomeet under any circumstance. ...” Hillsborough County Governmental EmployeesAssoc.
v. Hillsborough County Aviation Authority, 522 So. 2d 358, 362 (Fla. 1988). A similar strict-scrutiny
standard applies to the abridgement of fundamental rights contained in the DPRA and Rule 3.851.

A heightened scrutiny standard a so must apply becausethe penalty imposed ontheclassof death
pendty defendantsistheultimate pendty of death. SinceStatev. Dixon, 283 So.2d 1, 8(Fla. 1973), this
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Court hasvieweditself ashaving aspecia constitutional roleindesth penalty jurisprudenceand asbeing
anessentia guarantor of thefairnessof death pendty procedures. ThisCourt hasnever reviewed legidative
capital punishment enactmentspursuant to alenient rational basisstandard, under which* acourt should
inquireonly whether itisconcelvabl ethat theregul atory classification bearssomerational relationshipto
alegitimatestatepurpose.” FloridaHigh School ActivitiesAss nv. Thomas, 434 So. 2d 306, 308 (Fla.
1983). Inview of the ultimate nature of the penalty and the mandatory constitutional necessity for this
Court toreview al such penalties, thisCourt woul d abdi cateitsfunctioninthedeath penalty processif it
held the legidature to only a“conceivably rationa” standard of review.

Neither Rule3.851 nor the DPRA canwithstand thestrict scrutiny or compel ling stateinterest test.
“Thecompelling stateinterest or strict scrutiny standard imposesaheavy burden of justification uponthe
stateto show animportant societal need and theuse of theleast intrusivemeansto achievethatgoal. . . .
It isacademicthat aninextricablepart of thecompelling stateinterest test isthat thelegidation achieveits
desiredresultintheleastintrusvemeanspossible.” Chilesv. State EmployeesAttorneysGuild, 734 So.
2d 1030, 1033 & n.2 (Fla. 1999).

The DPRA patently does not use the “least intrusive means’ and instead takes a blunderbuss
approachtotheproblemit perceives. Rule3.851, whilenot asegregiousasthe DPRA, also doesnot take
theleastintrusvemeanspossible. Instead, incomparisontosmilarly Stuated lifedefendants, it unjudtifiably
cutsoff habeascorpusrightsfor death defendants, prohibitsmotionsfor rehearing, restrictsamendments
to postconviction motions, shortensthetime periodsfor filing petitionsalleging ineffective ass stance of
appellate counsel, and shortens by eighteen months or more the time in which death defendants may
discover and marshal their evidenceand argumentsindefenseof their life. Thesearenot theleastintrusive
means of achieving the desired resullt.

Thelessintrusive and better approach isto enforce more strictly the rules that already exist.
Nothing iswrong with these rules except the state’ s unwillingness to commit the amount of financia
resourcesneededtofollow them. If sufficient resourceswereprovided and theseruleswere monitored
and carried out effectively, executionswoul d occur much morespeedily. Thegoalsof Rule3.851andthe
DPRA wouldthen bemet without infringing on constitutiona rightsand discriminating against theright of
persons on death row to defend their lives under Article 1, Section 2, of the Florida Constitution.

AlthoughMitchell v. State, 25 So. 2d 73 (Fla. 1946) wasdecided 54 yearsago, itisstrikingly on
point. Under thelegidationat issuein Mitchell, somepersonsguilty of second degreemurder couldonly
be prosecuted withinatwo-year statuteof limitation, whileother personsguilty of second degreemurder
weresubject toalonger limitationsperiod. Similarly under the DPRA and Rule3.851, lifedefendantsguilty
of first degreemurder have onelimitationsperiod, and death defendantsguilty of first degreemurder have
ashorter limitationsperiod. ThisCourt invaidated thestatuteinMitchell asviol ating theequal protection
doctrine.
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Oneguilty of murder inthe second degreeisguaranteed under Sec. 1 of our Declaration
of Rightsall therights, privilegesandimmunitiesflowing fromthelaw to any and everyone
else under the like state of facts.

[T]hisman. . .isentitled to every benefit to which any one else can be entitled
whoisasoonly guilty of murder inthesecond degree. Thisright of equal protection may
not betaken away by the State choos ng to proceed with the prosecution by somemethod
whichwill deprivehim of thebenefit of thestatute of limitationswhileothersguilty of like
offensemay havethebenefit of the statute of limitationsbecausethe State haschosento
proceed with the prosecution by a different method.

Soitis, we hold that [the statute] offends against Sec. 1 of our Declaration of
Rights and also against the Fourteenth Amendment of the Federal Constitution.

Id at 125-26. Anidentical conclusion appliesin the case a hand.

Sincerdly,

Stephen Krosschell

cc: Judge Stan R. Morris



