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This brief is presented in 12 point Courier New, a font that



is not proportionately spaced.



STATEMENT OF THE CASE AND FACTS

The State will rely upon the statenent of the case and facts

set forth in its answer brief/initial brief on the cross-appeal

CROSS APPEAL | SSUE

VWHETHER THE TRI AL COURT ABUSED I TS
DI SCRETION I N GRANTING A PROTECTI VE ORDER
PROHI BI TI NG THE STATE FROM REVI EW NG
APPELLANT" S MEDI CAL RECORDS FROM THE ORANGE
COUNTY JAI L?

The State continues to maintain that the Honorable Judge
Bl ackwel | White erred in granting a protective order precluding
the State fromreceiving and review ng appellant’s Oange County
j ail medi cal records. Appel lant’s post-conviction clains
rendered the records relevant and there were certainly |ess
oppressive nmeans to vindicate any privacy concerns that
appel l ant may have had in the requested nedical records.

The State is not arguing as appellant seens to believe, that
he has absolutely no privacy interest in the requested nedica
records. (Appellant’s Brief at 17). Instead, the State asserts
that it has shown good cause for release of the records.

Appellant has nade specific clains regarding his nenta

condition and allowed his own experts to review a great nunber



of nedical and psychiatric records.? It is sinmply unfair to
allow appellant to control the scope and flow of information
surrounding his nental condition, selectively using and
rel easing such information when it tends to support his clains,
at the sane time prohibiting the State from obtaining and
reviewing information which it mght use to rebut his post-
convi ction clains. This Court has recognized in the past that
it wll not require one side to abide by the “Marquis of
Queensberry’s rules, while the other fights ungloved.” D llbeck
v. State, 643 So.2d 1027, 1031 (Fla. 1994).

In his brief, appellant maintains that he does not “lose
his privacy interests because he is convicted of a crine.”
(Appellant’s Brief at 19). Yet, based upon this record, the
State nust question whether or not appellant truly seeks to
protect his privacy, or is sinply attenpting to |imt the

State’s ability to rebut his post-conviction clainms wth

The allegations relating to appellant’s nental state are set
forth in appellee s/cross-appellant’s initial brief. One of
appel lant’s experts concluded after review ng extensive nedica
and/ or psychiatric records that “[t]he existence of synptons of
this disorder alone would have greatly affected M. Power’s
ability to make clear and rational choices about what nay or may

not have been on his own best interest. Hs ability to assi st
in the preparation of his defense would have been significantly
inpaired...” In concluding her report, Dr. Sultan stated: “M.

Robert Power was unable to nmake a clear and rational decision
regardi ng whether the presentation of circunstances described
above shoul d have been presented during his trial and sentencing
hearing.” (Supp. R 13-14).



unf avor abl e evi dence. The l|ater point appears to be the case
here as appellant has already allowed his own experts unfettered
access to simlar types of nedical and/or psychiatric records
including the “1987-1993 State of Florida, Department  of
Corrections, Medical Records for M. Robert Beeler Power.”
(Supp. R at 12)(enphasis added).

As for the standard of review, appellant clains “[e]rroneous
rulings of law are reversible unless the State proves the error

harm ess beyond a reasonable doubt. See, State v. Diquilio, 491

So.2d 1129 (Fla. 1986)." (Appellant’s Brief at 23). D Guilio
has absolutely no application to the case sub judice. Daiilio

addresses an error at trial that benefits the State. This is an
appeal from a pre-evidentiary hearing discovery order. And, the
defendant is the beneficiary of the lower court’s error in this
case, not the State. This Court recently articulated the
standard of review for appeals before this Court in a simlar
procedural posture:

Drawi ng upon the district courts’ use of the
wit of certiorari to provide an instructive
nodel of how this Court nmay exercise its
jurisdiction in such cases, we hold that to
obtain relief an appellant nust establish
that the order conpelling discovery does not
conformto the essential requirenments of |aw
and may cause irreparable injury for which
appellate review wi || be i nadequate.

Trepal v. State, 25 Fla.L.Wekly $S190, $S191 (Fla. March 9,




2000) .72 Based upon the facts of this case, Judge Wite's
granting a protective order which precludes the State from
receiving or reviewing any of appellant’s nedical records from
the Oange County jail does not conform to the essential

requi renents of the |aw

°This deferential standard of review applies to all interlocutory
appeal s in post-conviction capital cases, or at |east those that
i nvol ve di scovery issues.



CONCLUSI ON

VWHEREFORE, based on the foregoing, and the argunent
contained in Appellee’s Answer Brief, the State asks this
Honorable  Court to deny appellant any relief on his
interlocutory appeal and affirm the decision of the Nnth
Judicial Crcuit Court bel ow The State also asks this Court
to overturn the Ninth Judicial Crcuit Court’s order quashing
the State’'s subpoena and granting a protective order which
precludes the State from exam ning Powers’ Oange County jail
medi cal records.

Respectful ly subm tted,
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