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PRELI M NARY STATEMENT

Thi s proceeding involves an interlocutory appeal of the
circuit court’s orders granting a conpetency eval uation and a
conpel l ed nental health evaluation of M. Power. The
follow ng synbols will be used to designate references to the
record in this instant cause:

“R” — record on direct appeal to this Court.

“PC-R” —- record on instant appeal.

Al'l other citations will be self-explanatory or will be

ot herw se expl ai ned.

REQUEST FOR ORAL ARGUNVENT

M. Power has been sentenced to death. This Court has
not hesitated to allow oral argunent in other capital cases in

a simlar procedural posture.

STATEMENT OF FONT

Courier 12 point not proportionately spaced.
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STATEMENT OF THE CASE

On February 24, 1989, Robert Beeler Power was indicted in
Ol ando, Orange County on charges of first-degree preneditated
mur der, sexual battery, kidnapping, arnmed burglary and arned
robbery (R 2676-2678).

M. Power went to trial and was found guilty on al
counts. After a delay of five (5 nonths, the jury
unani nously recommended a sentence of death (R 3254). On
Novenber 8, 1990, the trial court inposed a sentence of death
(R 3254).

The trial court found four aggravating circunstances: M.
Power had previously been convicted of another violent felony;
the capital offense was commtted during an enunerated felony;
the capital offense was especially heinous, atrocious and
cruel; and the capital offense was commtted in a cold,
cal cul ated and preneditated fashion (R 3258-3271).

The trial court found the mtigating circunstance of the
conparative cost and degree of executing M. Power versus life
in prison to be strong and heavily wei ghted, however, the
trial court found this mtigating circunstance to be legally
i nappropriate for consideration or deserved little weight (R
3258-3271). The trial court found M. Power’s age and | ack of

future dangerousness not mtigating circunstances (R 3258-



3271).

On direct appeal, the Florida Suprenme Court struck the
aggravating circunstance of cold, calculated and preneditated,
but nonet hel ess, upheld M. Power’s death sentence. Power V.
State, 605 So. 2d 856 (Fla. 1996). The United States Suprene
Court denied a petition for wit of certiorari on Apri

19,1993. Power v. Florida, 113 S. Ct. 1863 (1993).

M. Power filed his initial Rule 3.850 notion on June 27,
1994. An anended notion was filed on March 17, 1995. The
third and final anended notion was filed on Novenber 23, 1998
and raised thirty-eight (38) clains.

The trial court held a hearing pursuant to Huff v.
State, 622 So. 2d 982 (Fla. 1993) on May 6, 1999. The trial
court issued an order granting an evidentiary hearing on eight
of M. Power’s clains and set the evidentiary hearing for
Cctober 11-13, 1999(PC-R 568-571). Anong the clains to be
heard at an evidentiary hearing were whether trial counsel was
ineffective for failing to present mtigating evidence and
whet her M. Power’s counsel was ineffective for failing to
obtai n an adequate nental health and background eval uati on on
M. Power for the penalty phase of the trial (PCGR 569).

On July 6, 1999, the trial court held a hearing on

various State notions. In its effort to obtain discovery, the



State in its Mtion for Order Providing for Pre-Hearing
Di scovery, wote:

3. No nental health experts were called
during the defendant’s trial, and nental
health testinony does not forma part of
the record on appeal.

4. Over nine years have el apsed since

def endant was convicted. During that
period of time defendant has been

i ncarcerated. These are factors which

may have al erted defendant’ s nent al

state fromwhat it was closer in tinme

to defendant’ s conviction. See, State
Motion for Order Providing for Pre-Hearing
Di scovery.

The State also filed a notion seeking Access to Defendant
to Conduct Mental Health Exam nation. In support of that
notion, the State argued in the context of insanity, sonething
that M. Power has never raised or alleged in any proceedi ng
or pleading:

2. In the related context of an insanity
defense, Florida |aw provides that the

State and defendant may call experts of

their owm choosing. Rule 3.216, Fla. R

Cim P. (“The appoi ntnent of experts by

the Court shall not preclude the state or

t he defendant from calling additional

expert witness to testify at the trial.”)
The few appel |l ate deci sions addressing the
scope of the Rule (and its predecessor rule),
have held that the State is absolutely
entitled to a conpelled evaluation by an
expert of his own choosing. See, e.g. State
v. Baist, 660 So. 2d 1144 (Fla. 3¢ DCA 1995);
State v. Battle, 302 So. 2d 782

(Fla. 379 DCA 1974). Wth regard to the
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issue of the state’s right to eval uation
of a defendant’s nental state, Florida
Suprene Court has al so stat ed:

psychi atric eval uati ons conduct ed

in good faith and with proper

aut hori zation are clearly acceptable

means for the state to enpl oy,

especi ally when conpetency or sanity

may be in issue. Wills v. State, 580
So. 2d 131 (Fla. 1991).

See, State Mdtion for Order Granting Access to Defendant to
Conduct Mental Status Exam nation filed June 22, 1999.

The trial judge rejected the State’'s notions and deni ed
the state an opportunity to conduct a nental status
exam nation of M. Power (PC-R at 20). The judge ordered
both parties to simultaneously submt a witness |list and
expert reports by Septenber 7, 1999 (PC-R 11).

In |ate Septenber, 1999, two weeks after M. Power
submtted a witness list and defense expert reports, the State
agai n sought access to evaluate M. Power. This tinme, the
State confused mtigation with conpetency and filed several
notions. Anong those notions was a Modtion to Determ ne
Conpetency to Assist Collateral Counsel at the Evidentiary
heari ng, although M. Power has never raised the issue of his
conpetency to proceed in post-conviction, and a Mdtion to Gain

Access to the Defendant to Conduct a Mental Status Exam



In these notions, the State relied on material obtained
by three defense experts to erroneously argue that because M.
Power has brain danage and suffered from depression, he may be
i nconpetent to proceed in post-conviction. The State al so
erroneously argued “the issue of defendant’s conpetency to
wai ve presentation of his extensive personal history is an
entirely new i ssue where the state should be allowed to take
di scovery.” See, Mdttion to Reconsider State’'s Mdtion for O der
Granting Access to Defendant to Conduct Mental Status
Exam nation (PC-R 594-596).

Contrary to her previous rulings, the trial court granted
both State notions. On Septenber 28, 1999, Judge Bl ackwel |
White ordered that two nental health experts be appointed to
eval uate M. Power for conpetency and report their findings at
the start of the evidentiary hearing. Judge Blackwell White
al so authorized a conpelled nental health evaluation of M.
Power by a State expert(PC R 601-602; 605-606; 615).

Counsel for M. Power orally asked Judge Bl ackwell White
to stay the proceedings so she could file an interlocutory
appeal. The request was denied (PC-R 60). Counsel for M.
Power sought in witing a Motion to Stay Proceedi ngs Pendi ng
Appeal to the Florida Suprene Court in the Grcuit Court.

This notion al so was deni ed on Septenber 29, 1999.



M. Power filed a Notice of Appeal in the Crcuit Court
(PCG-R 607-611) and Motion to Stay Proceedi ngs Pendi ng
Interl ocutory Appeal in the Florida Suprene Court. On Cctober
8, 1999, this Court granted a stay pending an interlocutory
appeal. One week later, on Cctober 15, 1999, this Court
denied the State’s Mdtion to Dism ss the Appeal.

On Cctober 8, 1997, the State filed a Notice of Cross-
Appeal , seeking review of the Crcuit Court’s order quashing
t he subpoena and granting the Defense Request for Protective
Order preventing the State from obtaining access to M.
Power’s Orange County Jail Medical Records (PC-R at 617).

SUMVARY OF ARGUNVENT

1. The lower court’s order conpelling a conpetency
eval uation of M. Power should be quashed and/or reversed.
The State sought to have M. Power evaluated for conpetency to
proceed in post-conviction when M. Power’s attorneys have not

asserted that he is inconpetent; have not asserted that he is

unabl e to understand the proceedi ngs agai nst him and have no

asserted that he is unable to assist his attorneys in a

meani ngful way. Under Carter v. State, 706 so. 2d 873 (Fl a.

1998), the State has not alleged that there are factua
matters at issue that require M. Power’s input. The State

only alleged that M. Power nmay be inconpetent to proceed in



post-conviction after the defense was required to submt
expert reports before the schedul ed evidentiary hearing.
Those reports detail M. Power’s depression and brain danage
but no where do those reports indicate that M. Power may be
i nconpetent to proceed. It was only after receiving those
reports that the State sought to have M. Power eval uated for
conpetency to proceed in post-conviction. It is clear that
the State, in seeking a conpetency evaluation of M. Power, is
attenpting to find evidence to rebut nental health mtigation
and sway the eval uators appointed for conpetency beyond their
mandat e and pur pose.

2. The lower court’s order conpelling that M. Power
undergo a conpelled nental health evaluation by the State
shoul d al so be quashed and/or reversed. The State’ s request
to have M. Power evaluated is untinely. The State never
previously requested access to evaluate M. Power. Nbreover,
had the State requested access in 1990, it woul d have been
deni ed because the State was not entitled to conduct a nental
heal th evaluation of M. Power at trial. Applying this rule
at this point in tinme would violate M. Power’s constitutional
protection against any ex post facto application of new | aws
and rules of crimnal procedure. Also, wthout any | egal

authority, allowng the State to performa conpul sory nent al



heal th exam nation against M. Power would violate his Fifth
Amendnent rights by forcing himto becone a w tness agai nst
himsel f, and in fact, would aid the State in its effort to
execute him Additionally, the evidentiary hearing ordered
in this case revolves around trial counsel’s ineffectiveness
at trial in failing to present nmental health and ot her
mtigating evidence. M. Power has not placed his conpetency
to proceed or sanity at issue — a fact that underm nes the
State’s claimthat an exam nation is necessary to rebut a

mental heal t h def ense.



ARGUMENT |

THE LOVWER COURT ERRED I N GRANTI NG THE STATE S

MOTI ON TO DETERM NE MR. PONER S COVPETENCE TO

ASSI ST COLLATERAL COUNSEL AT EVI DENTI ARY

HEARI NG VHEN COUNSEL FOR MR. POAER HAS NOT

RAI SED A COVPETENCY CLAI M AND HAS NO FACTUAL

| NDI CATI ONS OF MR. POVNER S | NCOVPETENCE

M. Power is conpetent. M. Power has a rationa

under st andi ng of the proceedi ngs against him M. Power has
the present ability to consult with collateral counsel in

preparing for an evidentiary hearing. M. Power has given his

attorneys no indication whatsoever that he is unable to

under st and the proceedi ngs agai nst himor assist his | awers
i n a meani ngful way.

The State, however, is of the erroneous opinion that M.
Power nmay not be conpetent to proceed in post-conviction and
has asked the trial court to order a conpetency evaluation to
determine if M. Power is conpetent in post-conviction. The
trial court granted the State’s request and appointed two
mental health experts (PC-R 605-606).

The State is attenpting to gain access to M. Power
t hrough these experts that has been previously and
consistently denied. The State’s initial request to have M.
Power eval uated was not predicated on M. Power’s conpetency

and was denied. Initially, the State did not even all ege that

9



M. Power may have been inconpetent. Undaunted, the state
tried again after counsel for M. Power was required to submt
def ense expert reports. This tinme, the State attenpted to
gain access to M. Power under the guise of conpetency.

In Carter v. State, 706 So. 2d 873 (Fla. 1998), the

Florida Supreme Court held that a judicial determ nation of
conpetency is required during post-conviction only when there
are reasonabl e grounds to believe that a capital defendant is
i nconpetent to proceed in post-conviction proceedi ngs in which

factual matters are at issue and the devel opnment or resolution

of which require the defendant’s input.

Counsel for M. Power has not alleged any grounds to
believe that he is inconpetent to proceed in post-conviction
proceedi ngs. Counsel for M. Power has not alleged that there
are factual matters at issue that require M. Power’s input to
whi ch he is unable to participate.

The State, however, believes that M. Power may not be
conpetent to proceed in post-conviction. The State, however,
has failed to allege any factual matters to support its
posi tion.

In notions filed in the trial court on June 22, 1999, the
State sought access to evaluate M. Power. The State argued

in the context of insanity that it was entitled to evaluate

10



M. Power and cited cases specifically relating to insanity.
See, Motion for Order Granting Access to Defendant to Conduct
Ment al St atus Exam nati on.

THE COURT: ...l guess the distinction |I’'m
trying to draw is would you al so be trying
toinquire into the insanity defense? Are

we al so tal king about the issue of sanity

at the tinme of commtting a crine or are we
real ly tal king about the ineffective assistance
of counsel issue at the tinme of the trial? Do
you understand? . ...

THE STATE: The limt would include both of
these, for this reason, your honor. Your
order allowi ng an evidentiary hearing all ows
ineffective assistance at the tinme of trial
and for the penalty phase, is ny recollection.
| go back over it. So that would necessarily
then have to include the issue of whether or
not an insanity defense should have been
presented. So that would — then | necessarily
woul d have to inquire into that in order to be
able to address it properly at the evidentiary
heari ng.

(PC-R 13).

No where in any of M. Power’s pleadings or notions has
he raised the issue of insanity or counsel’s ineffectiveness
in failing to raise an insanity defense. It was not raised as
a defense at trial nor is M. Power suggesting it should have
been. Yet, the State and the judge conpletely ignored this
fact. Also ignored at this time was any effort by the State
to have M. Power evaluated for conpetency. The trial court

denied the State's efforts to have M. Power evaluated. (PCR

11



20) .

On Septenber 7, 1999, counsel for M. Power was required
to submt a list of wtnesses for the evidentiary hearing and
expert reports.! Two weeks |l ater, on Septenber 22, 1999, the
State again attenpted to gain access to M. Power. This tine,
the State’s efforts were focused on M. Power’s conpetency to
proceed in post-conviction (PGR 572-593).

A review of the expert reports submtted by M. Power for
the evidentiary hearing indicate that M. Power suffered from
brai n damage and depression. These were the exact sane
findings that were found in 1987 when M. Power was eval uated
on his Seni nole County case.?

No where in the expert reports does it indicate that M.
Power nmay not be conpetent to proceed in post-conviction. The
State and the trial court failed to understand the difference
bet ween conpetency to proceed and the presence of neurol ogi cal
i npai rnment s.

As the Eleventh Grcuit Court of Appeals said in Blanco

!None of the expert reports nention that M. Power is
i nconpetent to proceed in post-conviction.

2Dr . Janmes Meri kangas, who eval uated M. Power for
conpetency in 1987, reported to the Sem nole County Court that
M. Power was depressed and that neuropsychol ogy testing was
indicated (PCGR at 102). The State was aware of this
eval uati on.

12



v. Singletary, 943 F. 2d 1477, 1502 (11t Gir. 1991):

...[t]here is a great difference between
failing to present evidence sufficient to
establish inconpetency at trial and failing
to pursue nental health mtigating evidence
at all. One can be conpetent to stand tri al
and yet suffer frommental health problens
that the sentencing judge and jury should
have had an opportunity to consider.

Simlarly, “Not every manifestation of nental illness
denonstrates i nconpetence to stand trial; rather the evidence
must indicate a present inability to assist counsel or

understand the charges.” United States ex rel. Foster v.

DeRobertis, 741 F.2d 1007, 1012 (7" Gir. 1984); Gal owski V.

Berge, 78 F.3d 1176, 1182 (7" Cir. 1996); Medina v.
Singletary, 59 F. 3d 1095, 1107 (11th Cir. 1995 (“[N]either |ow
intelligence, nental deficiency, nor bizarre, volatile, and
irrational behavior can be equated with nental inconpetence to
stand trial.”).

Conpetency in post-conviction is simlar to conpetency to
stand trial. Florida has adopted the standard cited in Dusky

V. United States, 362 U S. 402 (1960), per curiam that a

def endant may not be tried unless he has “sufficient present
ability to consult with his |awer with a reasonabl e degree of
rational understanding..... [and] a rational as well as factual
under st andi ng of the proceedi ngs against him” See, Fla. R

Crim P. 3.211(a)(1) 1999. 1In addition to incorporating the

13



Dusky standard, Florida Rule of Crimnal Procedure 3.211

of fers various considerations to be used when evaluating a

def endant’ s conpetency to be tried. These considerations

i nclude a defendant’s capacity to appreciate the charges or

al | egations against himas well as the range and nature of
possi bl e penalties; to understand the adversary nature of the
| egal process; to disclose to counsel facts pertinent to the
proceedi ngs at issue; manifest courtroom behavior, and testify
relevantly. Fla. R Cim P. 3.211(2)(A) (i-iv).

I n post-conviction proceedi ngs, the standard to be
followed is the sanme as set forth in the Rules of Crim nal
Procedure governing conpetency to stand trial. In post-
convi ction proceedi ngs, experts also should consider any areas
of inquiry specified by the trial court.® Carter, 706 So. 2d.
873 (Fla. 1997).

At no time has post-conviction counsel believed that M.
Power did not neet these qualifications. The State submtted
a transcript froma Novenber 6, 1996 status hearing, in which

the court inquired about M. Power’s conpetency. In 1995,

3'n Judge Blackwell Wiite's Order Granting State of
Florida’ s Mdtion for Pre-Evidentiary Mental Health
Exam nation, the court ordered the experts to exam ne M.
Power as to his conpetency to assist his counsel during the
evidentiary hearing that was schedul ed for Cctober 11, 1999.
The court failed to specify any other areas of inquiry. (PCR
605- 606) .

14



there was sonme concern anong M. Power’s attorneys about his
failure to sign a verification on a Rule 3.850 notion. At the
time of the 1996 hearing, however, M. Power had signed the

verification and collateral counsel had no indication

what soever that M. Power was not conpetent to proceed. As
coll ateral counsel repeatedly said at the tine:

Your Honor, | think if | felt a need for
an evaluation | would bring that to the
court’s attention. If and when | do feel
there is a need for an evaluation, | wll
do so.

(PC-R 581).
The court persisted in forcing collateral counsel to say
whet her she thought her client was inconpetent.

THE COURT: Do you assert at this tine
he is conpetent?

M5. GARDNER: Agai n, Your Honor, | feel that
|’ mbeing placed in a difficult
position at this point, that |
did not wish to waive any cl ai m of
conpetency or nental mtigation
clainms that we have raised

|, again, I"'mnot a nental health
expert. | do not feel that it is
necessary to have a conpetency
evaluation. |If it is necessary,

then I wll again petition the
court to have such an eval uation

(PG-R 581).
After collateral counsel was repeatedly asked and

repeatedly told the court she believed M. Power to be

15



conpetent, the trial court said:
All 1 needed you to say, ‘Judge, | think's
he’ s conpetent based on ny conversations with
hi m and the records of your conversations.
That’s all | need. As an officer of the court,
| can accept that representation. | see no
reason not to accept it. | don’t have any
i ndi cation ot herw se.

(PC-R 589).

It is unclear why the trial court was willing to accept
coll ateral counsel’s statenent about M. Power in 1996, but
rejected collateral counsel’s statenment in 1999 when she said
she believed her client to be conpetent and saw no indication
that he was inconpetent to proceed.

In M. Power’s case, there has never been any indication
in post-conviction that he is unable to understand the

proceedi ngs and consult with his attorneys.*

“From t he begi nning, the State has taken a unique role in
M. Power’s case. It has tried to act as defense attorney and
prosecutor at the sane tine. The State conducted the mgjority
of the investigation into M. Power’s background and
mtigation at penalty phase and handed that evidence over to
the defense attorney. The State obtained background materials
on M. Power when his trial attorneys failed to do so. Before
the penalty phase was to begin, the State Attorney was
concerned about defense counsel’s |ack of preparation for the
penal ty phase because the State received no witness |list and
no follow up on nedical reports. The State urged the court to
inquire in-canera (R 3329).

The State continues to act as defense attorney and
prosecutor even at this juncture, by it asking for a
conpet ency eval uati on when M. Power’s own attorneys have not

16



The State argued that:
[ Plresent collateral counsel has known
for years of the fact that defendant may
presently have a brain defect. Gven the
record of instruction the Court has given
def ense counsel regarding the issue of
def endant’ s conpetence to proceed, it is
i nconpr ehensi bl e why these facts were not
pronmptly brought to the attention of this
Court.

(PC-R at 573-574).

The State clearly is confused as to the distinction
bet ween conpetency to proceed and other nental health issues.?®
Organi c brain danage does not necessarily nmean that a
defendant is inconpetent to stand trial. D mnished capacity
is not equivalent to being inconpetent to stand trial.
Learning disabilities, a passive and dependent personality,
and possible diffuse organic brain damage do not, when taken

together, sufficiently raise a valid question as to a

rai sed the issue. At the Septenber 27, 1999 hearing, the
State erroneously cited to Peede v. State, 24 Fla. L. Wekly
S391 n. 5 (Fla. 1999), inplying that collateral counsel was
ineffective for failing to request a conpetency eval uation
when she has no indication that her client is inconpetent.
Such a patriarchal role is not wwthin the duties of the State
Att or ney.

The State’'s conment that it “is somewhat concerned that
this would conme up as an appellate issue down the road if it’s
not addressed at this tinme” shows that it fails to understand
the changing nature of conpetency. (PCR at 43).

17



def endant’ s conpetency to stand trial. Bush v. WAinwight,

505 So. 2d 409 (Fla. 1987).

The State’ s transparent purpose in seeking a conpetency
evaluation has little to do with M. Power’s conpetency, but
lies inits attenpt to find evidence to rebut nental health
mtigation.® This was made clear in a Septenber 29, 1999
letter to the experts appointed by the court to evaluate M.
Power for conpetency. In that letter, the State Attorney
presented the experts with a list of thirty-six (36) docunents
relating to M. Power. The mgjority of these docunents had
not hi ng what soever to do with whether M. Power is able to
assi st collateral counsel at the present tine in post-
convi ction.

Rat her, these docunents given to the conpetency experts
were an attenpt by the State to gain access to M. Power
beyond t he conpetency evaluation and to sway the eval uators
beyond their mandate and pur pose.

For exanple, the State submtted M. Power’s school

records; his crimnal records from 1973 and 1990; a 1979

®'n the Circuit Court’s order appointing experts to
eval uate M. Power, the court allowed both parties to submt
docunents it wanted the doctors to consider in reaching an
opinion on M. Power’s nental state (PC-R 605). Counsel for
M. Power submitted the expert reports from Doctors Crown,
Sul tan and Hyde.
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handwitten pleading from M. Power; pre-sentence

i nvestigation reports on M. Power from 1981, 1986, and 1989;
a 1989 psych evaluation; M. Power’s 1983 California prison
records; state attorney notes about M. Power’s nedi al
treatnent from 1983; a 1985 statenment by M. Power to the

Fl orida H ghway Patrol; a 1986 Departnent of Correctional
physi cal examreport; psychol ogical reports of M. Power from
1987 and 1988; trial notes of M. Power from 1990; statenents
of M. Power’s famly nmenbers from 1990; in-canmera hearings on
M. Power’s case from 1990; defense investigator notes on M.
Power from 1990; and state attorney reports on their
investigation into M. Power. See, Septenber 29, 1999 letter
from State Attorney to Judge Bl ackwell Wiite providing thirty-
six (36) itens as background materials for court-appointed
experts.

These records have little to do with M. Power in the
present. The only information presented to the experts
relevant to M. Power’s current condition was the three expert
reports submtted by the defense. These reports show that M.
Power has brain damage and suffered from severe depression.
None of the reports suggest that M. Power is not conpetent.

M. Power’s attorneys have not alleged he is inconpetent.

The State exceeded its authority in requesting that M. Power

19



be eval uated for conpetency when there are no factual matters
at issue. Carter. Mreover, the State sought information that
has nothing to do with conpetency in a back-door attenpt to
gain insights into M. Power that it will use to rebut nenta
health mtigation

M. Power suggests that this is an inproper neans of
strong arm ng defense counsel into allow ng unfettered access
to her client. M. Power requests that the trial court order

granting a conpetency eval uati on be quashed and/or reversed.
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ARGUVMENT 11

THE TRI AL COURT ERRED | N GRANTI NG THE STATE' S
MOTI ON TO COVWPEL MR, PONER TO UNDERGO A

MENTAL HEALTH EVALUATI ON BY THE STATE, WHEN THE
STATE WAI VED ACCESS TO MR. PO/ER BY FAI LI NG TO
REQUEST A PRI OR MENTAL EXAM NATI ON;, WHEN THERE
'S NO AUTHORI TY FOR SUCH AN EVALUATI ON; AND THE
| SSUES TO BE ADDRESSED AT AN EVI DENTI ARY

HEARI NG DEAL W TH COUNSEL’ S | NEFFECTI VE

ASSI STANCE OF COUNSEL.

In 1990, after the guilt phase, M. Power purportedly
“wai ved” nmental health mitigation. Despite the avail able
evidence of M. Power’s depression and organic brain danage,
M. Power’s trial counsel failed to look into M. Power’s
mental state at the tine of the penalty phase. As a result of
M. Power’s purported “waiver” of mtigation, trial counsel
never conducted a full investigation into M. Power’s
background and never presented mitigating evidence to the jury
(PCGR at 103). M. Power raised this issue in his Third
Amended Motion to Vacate Judgnents of Conviction and Sentence
with Request to Anmend and for Evidentiary Hearing (PC-R at 99;
138; 144; 180).

I n post-conviction, the State sought to have M. Power
eval uated by a nental health expert. After initially denying
the State’'s request, the trial court granted the State’'s

notion to conpel M. Power to be evaluated by a state expert
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(PCG-R at 601-602).7

In its request for a conpelled State exam nation, the
State failed to cite to any binding authority for the
proposition that it is entitled to a nental health exam nation
of M. Power to rebut nental health mtigation evidence
presented by the defense. Rather, the State argued that at the
time of M. Power’s trial in 1990, it was precluded from
conpl eting di scovery because M. Power “bl ocked” access by
waiving mtigation in the penalty phase. And because of that
purported waiver, the State, now, in post-conviction, is
entitled to conpel M. Power to undergo a nental health
evaluation by a State expert. In other words, the State i s now
entitled to discovery in the formof a conpelled nental health
eval uation even though it failed to request it in 1990.

In a recent post-conviction proceeding, the State

initially argued that contrary to State v. Lewi s, 656 So. 2d

1248 (Fla. 1995), this is a “civil proceeding either side can
initiate discovery... and it is perfectly appropriate for ne
to nove that discovery be initiated. That’s what |’ m doing.”

(PG R at 3).

I't should be noted that the Court and the State's
reconsi deration of a conpelled nental health evaluation of M.
Power occurred only after the defense was required to submt
its expert reports to the State.
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As the State argued:

What happened here is we sort of began the
process of going into the defendant’s background,
doi ng sone research into that; but then the

def endant hi nsel f bl ocked that, which gives
rise to two issues. Nunber one, what is the
subst ance of his background? | don’t know and I
probably will not be able to be properly
prepared for the hearing because the defendant
bl ocked that process. There were two different
proceedi ngs before the court. He told the trial
court he did not want his attorney to proceed.
There was an issue of sonme California prison
records, which, as | recall, the State never
fully got access to because he wouldn’t sign
the rel ease. There was al so issues of his
background, like his nother and so forth, that
we never really fully got into, again, because
he bl ocked access to that; and it becane cl ear
that was not going to be an issue in the case.
It wasn’t appropriate for the State to proceed
any further. So you do not have a situation
here where a conpl ete di scovery process was

had on the defendant’s background, either his

— the facts of his growing up or the facts

of his psychol ogi cal background.

| ssue nunber two that’'s raised by the situation
....1s the issue of what the defendant’s nental
state was at the tinme of the trial. There again,
it was the defendant hinmself who didn’t want to
raise that kind of a defense, who didn’t really
want to cooperate in that situation, and we never
had full discovery. An MR 1. scan was ordered
at the State’'s -- the State initiated this,

but if you will |ook at the order, we never got
a copy of it. W never deposed the doctor.

We never — in other words, that’s conpletely
unconpl eted at that point. That was for the
defense’s benefit. They decided after
consultation wth the defendant’s apparently

not to nake use of that. So another -

we have another thread that doesn’t run al

the way through, discovery wasn’'t had on
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(PGR at 3-5).

The State’s argunent in post-conviction made on July 6,
1999 is that since it did not conplete discovery at trial, it
is entitled to do so now to take care of “unfinished
busi ness.” The State argued that because M. Power waived
mtigation at his penalty phase he was responsible for the
State’s failure to request a nental health exam nation and
that the State is now entitled in post-conviction to do what
the law prohibited it fromdoing at trial.

A. The State was not entitled nor did it reguest access
to conduct a nental health evaluation of M. Power at trial.

In its notion for a conpelled nental health eval uation,
the State failed to nention that it was responsible for the
bul k of the mtigation investigation into M. Power’s
background. As it investigated M. Power background, the
State handed the material -- prison and nedical records, pre-
sentence investigations and school records -- directly over to
t he def ense. This was a preenptive attenpt by the State to
keep M. Power fromlater filing a claimof ineffective
assi stance of counsel.

At trial, the State conpleted discovery prior to the
penal ty phase proceeding in 1990. There were five nonths

between the end of the guilt phase and the beginning of the
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penalty phase. The State had conducted extensive
i nvestigations into M. Power’s background and provided it to
t he defense counsel to present at penalty phase.

M. Power had undergone a nental health evaluation for
conpetency in 1987 before his trial on an unrelated charge in
Senm nol e County (PC-R at 102)%  The State had access to that
i nformation.

In this case, however, the State never nade a request for
addi tional discovery nor did it indicate that it could not
conplete it. There was no unfinished business until the State
| earned of the change in law in 1996, granting the State in a
capital case in which the State seeks death to conpel the
def endant to undergo a nental health exam nation. Never
before 1999 did the State conplain that it could not conplete
di scovery or conplain that M. Power “blocked” its ability to
get discovery. |In fact, the State had gathered the majority
of discovery and gave it to the defense in 1990.

In an attenpt to capitalize on the change in the law, the
State suddenly in 1999 nakes an untinely request for a nental

health evaluation of M. Power. The state’s initial request

8Dr. Janmes Meri kangas, who eval uated M. Power for
conpetency in 1987, reported to the Sem nole County Court that
M. Power was depressed, that he presented a risk for suicide;
that he is in need of psychiatric assistance, and that
neur opsychol ogy testing is indicated (PCR at 102).
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was filed on June 22, 1999 (See, the State’s Mtion for Oder
Granting Access to Defendant to Conduct Mental Status Exam
June 22, 1999). The trial court denied the State’s request for
a conpelled nental health examon July 6, 1999, but reversed
itself a few nonths |later, even though the State failed to
show “good cause” as it is required to do under Lew s, which
allows for limted discovery in post-conviction into matters

that are relevant and material if good cause i s shown.

On Septenber 27, 1999, the State again sought access to
eval uate M. Power’s nental health. This tinme, the State
again relied on a perceived claimof insanity (PGR at 53),
whi ch was not raised by M. Power. The State also relied on
the three nental health reports that the defense was required
to submt. The State argued that the defense “opened the
door” by filing a claimof ineffective assistance of counsel
and arguing that M. Power was unable to nake a valid waiver
of mtigation (PCR at 47.)

The State erroneously relied on Wiournos v. State, 676

So. 2d 966 (Fla. 1996), which it said all owed access to M.
Power. However, the Wiournos case was a direct appeal opinion
in which Ms. Wiournos argued that her behavior during the
penal ty phase was sufficiently “irrational” and that the trial

court erred in not ordering a new conpetency eval uation. 1d.
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at 970.

The Wiournos case clearly is distinguishable from M.
Power’ s case and has not hi ng what soever to do with having M.
Power undergo a conpelled nental health exam nation to rebut
an ineffective assistance of counsel claim M. Wournos’ case
was in a different procedural posture on direct appeal, while
M. Power is litigating in post-conviction proceedings.

Unli ke Ms. Wiournos, M. Power has never alleged in post-
conviction that he is inconpetent and shoul d be eval uated for
conpetency. See Argunent |I.

The State also cited the case of Cassanassima v. State,

657 So. 2d 906 (Fla. 5'" DCA 1995) to support its position. The

only simlarity between Cassanmassima and M. Power’s case is

the judge -- the Honorable Bl ackwel |l White.

I n Cassanassi ma, Judge Bl ackwel|l Wiite ordered the

def endant, a probationer who was convicted of |ewd assault on
a child, to undergo pol ygraph tests at regular intervals to
provide information for his supervision, to confirmor deny
his |l ocation at a particular tinme and to explain his non-
crimnal conduct. M. Cassanmassima, however, could refuse to
answer questions if it was within his Fifth Anmendment rights
to do so.

M. Power’s case is procedurally and factually different
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fromthe Cassanmssi nan case. M. Power has a death sentence,

and not a lewd assault on a child. M. Power is not on
probation, but is on death row where he awaits a date with the

executioner.® Even under Cassamassinm, M. Power still has

Fifth Amendnent rights, and the State is seeking to have M.
Power answer questions about his nental abilities. M. Power
is not being asked to explain his non-crimnal conduct or
provi de informati on about his supervision. The State is
seeking information from M. Power that it will actively use
against himto aid in his execution.

In 1990, when M. Power was at penalty phase, the State
failed to ask that it be given access to evaluate M. Power
for a nental health exam nation. No where in the trial record
does the State seek to have M. Power evaluated by a nental
heal th expert at any tine during the proceedings.! The

State’s argunent that M. Power “blocked” discovery is absurd.

Despite the State’s argunents to the contrary, M.
Power's case is a death penalty case and death is different
fromany other penalty and any ot her case. Wodson v. North
Carolina, 96 S. . 2978 (1976). Such a case requires strict
scrutiny and nmay only be adm ni stered under stringent
safeguards. Furman v. Georgia, 92 S. Q. 2726 (1972); G eqq
v. Georgia, 96 S. C. 2909 (1976); Lockett v. Chio, 98 S. C.
2954 (1978). Moreover, fact-finding procedures aspire to a
hei ghtened standard of reliability. See, e.g. Spaziano v.
Florida, 104 S.Ct. 3154 (1984).

“The State requested that M. Power undergo a MRl exam
An MRl is an X-ray and not a nental health exam nati on.
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It was only after the penalty phase began that M. Power
purportedly “waived” mtigation. Up until that time, the
State had conpl eted discovery, and in fact, did the bul k of
di scovery investigation into M. Power’s background, with
little or no help fromthe defense attorney.

Florida law at the time of M. Power’s penalty phase in
1990 provided no authorization for the State to have its own
penal ty phase experts exam ne a defendant for purposes of
rebutting nmental health mtigation.

This issue first arose in 1992 in Burns v. State, 609 So.

2d 600 (Fla. 1992) when the Florida Suprenme Court addressed a
defendant’s claimof error that a state nmental health expert
had been allowed to remain in the courtroomduring the
testinmony of the defense expert, contrary to the w tness
sequestration rule. 1d. at 606. The Court determ ned that
error had not occurred because the defendant was not “required
to submt to an exam nation by the state’s expert because
there appeared to be no authority for such an exam nation” and
that “this was the only avenue available for the state to
of fer nmeani ngful expert testinony to rebut the defense’s
evi dence of nental mtigation.” Id.

In a footnote, the Court enphasized that “there is no

rule of crimnal procedure that specifically authorizes a
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state’s expert to exam ne a defendant facing the death penalty
when the defendant intends to establish either statutory or
nonstatutory mental mtigating factors during the penalty
phase of the trial.” 1d. at 606 n. 8.

In 1994, the Florida Suprene Court issued its decision in

Dillbeck v. State, 643 So. 2d 1027 (Fla. 1994) where it issued

an interimrule whereby the State would be entitled to exam ne
a defendant found guilty of nurder only when the defense
intends to call an expert who has interviewed the defendant
and where the State has certified that it will seek the death
penalty. Id. at 1031.1! This rule applies to penalty phase. It
has not been extended to post-conviction.

Applying this rule at this point in time would violate
M. Power’s constitutional protection against any ex post
facto application of new laws and rules of crimnal procedure.
Additionally, wthout any |egal authority, allowng the State
to performa conpul sory nental health evaluation would violate
M. Power’s Fifth Amendnent rights by forcing himto becone a

W tness against hinmself and in fact, would aid the State of

YSee also, Fla. R Crim P. 3.202, Expert Testinony of
Mental Mtigation during Penalty Phase of Capital Trial:
Notice and Exam nation by State Expert that becane effective
January 1, 1996. This rule only applies in capital cases in
which the State gives witten notice of its intent to seek the
death penalty. Nothing in the rule allows for a state nenta
heal th exam nation in post-conviction.
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Florida in its effort to execute him
The prohi bitions against self-incrimnation and the right
to remain silent are violated when a defendant is conpelled to

undergo a state nental health exam State v. D xon, 283 So.

2d 1, 8 (Fla. 1973); accord Estelle v. Smth, 451 U S. 454

(1981). The privilege against self-incrimnation is secured
only when a crimnal defendant has the right “to remain silent
unl ess he choose to speak in the unfettered exercise of his
own free wll, and to suffer no penalty...for such silence.”

Estelle v. Smth, quoting Malloy v. Hogan, 378 U S. 1, 8

(1964).
The State erroneously argued that M. Power has no Fifth
Amendnent rights:
He doesn’t have any Fifth Amendnent rights.
There’s case law we could call himas a wtness
in any of these proceedings if we w shed.
(PC-R 44).
| strongly point out to the court this
is acivil mtter, at least in the nature
of a civil matter. The defendant does not
have his Fifth Amendnent rights.
(PCG-R at 50).
M. Power continues to have Fifth Arendnent protections.
A def endant cannot be conpelled to testify and even if he
testifies, he cannot be conpelled to provide evidence for

aggravating circunstances. State v. D xon, 283 So. 2d at 7-8.
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[ T]he availability of the [Fifth Amendnent]
privilege does not turn upon the type of
proceeding in which its protection is invoked,
but upon the nature of the statenent or

adm ssion and the exposure which it invites.

In re Gault, 387 U S 1, 49, 87 S.Ct. 1428, 1455,
18 L.Ed. 2d 527 (1967). In this case, the
ultimate penalty of death was a potenti al
consequence of what respondent told the
exam ni ng psychiatrist. Just as the Fifth
Amendnent prevents a crimnal defendant

from bei ng nade “‘the del uded instrunment

of his own conviction,” Culonbe v. Connecticut,
supra, at 581, 1867, quoting 2 Hawkins,

Pl eas of the Crown 595 (8!" ed. 1824) it
protects himas well from bei ng made the

“del uded instrunment” of his own execution.

We can discern no basis to distinguish

between the guilt and penalty phases of
respondent’s capital murder trial so far

as the protection of the Fifth Amendnent
privilege is concerned. Gven the gravity

of the decision to be nmade at the penalty
phase, the State is not relieved of the
obligation to observe fundanental constitutiona
guarantees....Any effort by the State to conpel
respondent to testify against his will at the
sentencing hearing clearly would contravene
the Fifth Anendnent.

Estelle v. Smith, 451 U.S. 454 (1981).

B. The State is not entitled to a conpell ed nental
health eval uati on now.

The evidentiary hearing ordered in this case revol ves
around trial counsel’s ineffectiveness at trial for not
presenting nmental health and other conpelling mtigation. (PC
R at 568-571). M. Power has not placed his conpetency to
proceed or sanity at issue, a fact that underm nes the State’s

claimthat an exam nation is necessary to rebut a nental
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heal th defense. The presentation of nmental health testinony
as mtigation is entirely separate fromthe defendant relying
on nental health testinony as a |l egal defense to guilt or a
claimof inconpetency. M. Power bears the burden of proof

W th respect to both deficient performance and prejudi ce under

Strickland v. Washington, 466 U.S. 668 (1984). This is vastly

different froma pre-trial issue of conpetency or an insanity
defense, where the State woul d bear the burden of proof.

M. Power has alleged that his trial attorneys were
ineffective for failing to investigate and present mtigation,
and that M. Power |acked the ability to nmake a valid waiver
of mitigation based on counsel’s ineffectiveness (PC-R at ).??

A simlar situation was presented to this Court in Deaton
v. Dugger, 635 So. 2d 4 (Fla. 1994). 1In Deaton, the Crcuit
Court Judge found that trial counsel rendered prejudicially

deficient performance in failing to adequately investigate

2The State erroneously argued that M. Power has “in
fact, been hiding this and keeping it in reserve, so to speak,
to try to use in a surprise way so that state could not
prepare” (PC-R at 49). M. Power has alleged ineffective
assi stance of counsel in each and every Rule 3.850 notion that
he has filed since 1994. Moreover, in 1987, Dr. Merikangas
who eval uated M. Power for conpetency in a Sem nole County
case, reported to the court that M. Power was “severely
depressed” and was in need of neuropsychol ogical testing (PC
R at 102). M. Power takes issue wth the State's all egation
that M. Power has hidden any clains in an effort to surprise
the State.
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potential mtigating evidence, thereby rendering Jason
Deaton's purported "waiver"” of mtigation invalid:

While the court does not find that the

evi dence presented by the defendant at the
evidentiary hearing woul d necessarily have
been beneficial to his cause at the

sent enci ng phase, the court finds that the
def endant was not given the opportunity to
knowi ngly and intelligently make the
decision as to whether or not to testify or
to call these witnesses. For this reason,
defendant's third issue, as it alleges the
i neffective assistance of counsel during

t he sentenci ng phase of the trial, is
granted|. ]

Deaton, 635 So. 2d at 8 (quoting fromBroward County Circuit
Court Judge Moe's order partially granting Rule 3.850 relief).
This Court, in addressing a cross-appeal taken by the State,
agreed with Judge Moe's concl usi ons:

In this case, the trial judge found that
Deat on had waived the right to testify and
the right to call wtnesses to present
evidence in mtigation, but concluded that,
because his counsel failed to adequately
investigate mtigation, Deaton's waiver of
t hose rights was not know ng, voluntary,
and intelligent. The rights to testify and
to call witnesses are fundanmental rights
under our state and federal constitutions.
Al t hough we have held that a trial court
need not necessarily conduct a Faretta type
inquiry in determning the validity of any
wai ver of those rights to present
mtigating evidence, clearly, the record
must support a finding that such a waiver
was know ngly, voluntarily, and
intelligently nmade.

Id. (footnotes omtted). Because "clear evidence was
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presented that defense counsel did not properly investigate
and prepare for the penalty phase proceeding[, ]
counsel's shortcom ngs were sufficiently serious to have
deprived Deaton of a reliable penalty phase proceeding." |d.
at 8-9. Further, "evidence presented in the rule 3.850
evidentiary hearing established that a nunber of mtigating
circunstances existed." 1d. at 8. Because of counsel's
deficient performance in failing to investigate this evidence
prior to consulting with Deaton about the decision to waive or
present mtigating evidence, "such ineffective assistance was
prejudicial." 1d. at 9. Deaton directly controls M. Power's
case.

M. Power’s purported “waiver” of mtigating evidence did
not termnate counsel’s responsibilities during the sentencing

phase of a death penalty trial. Blanco v. Singletary, 943

F.2d 1477,1502 (11th Cr. 1991). Eleventh Crcuit case |aw
rejects the notion that a lawer may "blindly follow' the

commands of the client. Eutzy v. Dugger, 746 F. Supp 1492,

1499 (N.D. Fla. 1989), aff'd, No. 89-4014 (1ith G r. 1990)

(quoting Thonpson v. WAinwright, 787 F.2d 1447 (11th G

1986)). As the Eutzy court expl ai ned:

Al though a client's wi shes and directions
may limt the scope of an attorney's
investigation, they will not excuse a

| awyer's failure to conduct any
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i nvestigation of a defendant's background
for potential mtigating evidence. 1d. at
1451; Thomas v. Kenp, 796 F.2d 1322 (11th
Cr.), cert. denied, 479 U S. 996, 107
S.Ct. 602, 93 L.Ed.2d 601 (1986); Gay v.
Lucas, 677 F.2d 1086 (5th Cr. 1982), cert.
deni ed, 461 U.S. 910, 103 S.Ct. 1886, 76

L. Ed.2d 815 (1983). At a mnimum a |awer
nmust evaluate the potential avenues of
investigation and then advise the client of
their nmerit. Trial counsel in this case
negl ected to performhis duty to
investigate and to discuss with his client
the nmerits of alternative courses of
action. Such neglect--al beit because
counsel expected a different result--fel
bel ow an objective standard of

reasonabl eness, and as a result, trial
counsel's representation fell outside the
range of conpetent assistance.

Eut zy, 746 F. Supp. at 1499- 1500 (enphasi s added).

M. Power has alleged that he | acked the “conpetency” to
make a valid waiver (PCR at 180). The ability to waive
mtigation can conprise two elenents. The first elenent is
information. In order to make a valid waiver of mtigation,
M. Power had to know and understand what he was waiving. |If,
t hrough counsel’s failure to investigate the avail able
mtigation, or to present it to M. Power, M. Power was not
given the requisite information, then no valid waiver
occurred.

The second elenment is the cognitive ability on the part
of M. Power to nake such a waiver. |If, for exanple, M.

Power was suffering from major depression or other psychiatric
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di sorder, his perception of the potential outconme of
presenting such mtigation to the sentencers would have been
severely distorted. H's purported choice to waive mtigation
woul d t herefore not have been truly know ng and vol untary.
M. Power plead and can prove both these el enents. However,
since this ability to waive mtigation is not in any way
related to M. Power’s conpetency to proceed either at trial
or in post-conviction, the State is not entitled to its own
mental health expert to evaluate M. Power. The State does
not carry the burden of proof, the defense does.

The State al so has argued that because of what was
witten in the defense reports that M. Power was required to
submt before the evidentiary hearing, the State is entitled
to evaluate M. Power. But, the defense reports do not decide
the scope of a claimin a Rule 3.850 notion. 1In fact, the
State argued that it was entitled to a conpelled nental health
exam nati on because one defense expert wote in her report
that she relied on various materials in her evaluation but
omtted nentioning that she relied on a report fromjail
personnel. Because of that om ssion, the State found the
expert to be “soneone who is not inpartial,” and the State’'s
own “inpartial expert” should be allowed to evaluate M. Power

(PC-R at 48).
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As the State argued:

[I]t s just one exanple and given the fact
that this is a civil proceeding and the
defendant is the proponent, not the State,
| would ask the Court to reconsider allow ng
us a fair chance at addressing the evidence
and the issues here. This is not an issue
that we’ ve been able to address before,
because the defense never raised it.

(PC-R at 49).

The State failed to address howits own “inparti al
expert” would have any bearing on a defense expert’s failure
to list a docunent in a report. A nore appropriate avenue
woul d be to cross exam ne the defense expert at the
evidentiary hearing and determ ne why she omtted a docunent
fromher list of background materials. Having M. Power
evaluated by an “inpartial” State expert has no connection
what soever to what was listed on a defense report or why an
expert omtted a docunent.

Moreover, the reports do not set the stage for an
evidentiary hearing. |If counsel is unable to prove her case
in an evidentiary hearing, the claimw || be denied and M.
Power will be denied relief. The reports are not “proof” of
what will be presented at the evidentiary hearing. The
evidentiary hearing will deal with whether M. Power was given

the requisite informati on by defense counsel to nmake a valid

wai ver of penalty phase mtigation.
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There is no conpel ling reason provided by the State that
justifies a conpul sory exam nation of M. Power to assist in
preparing for the evidentiary hearing. The State has received
mental health reports submtted by the defense. The State is
entitled to depose the defense nental health experts, to
review their background materials and to cross exam ne them at
the evidentiary hearing. The State, however, is not entitled

to a conpelled nental health exam nation of M. Power.

CONCLUSI ON

M. Power submts that this Court reverse and/or quash
the orders of the Crcuit Court ordering that M. Power
undergo a conpetency evaluation and a conpelled nental health

eval uation by the State.
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