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STATEMENT OF THE CASE

In its Anmended Answer Brief, the Appellee asserts that
M. Power raised a claimaquestioning his sanity as it rel ates
to the execution of the death sentence. (Amended Answer Bri ef
at 5). The Appellee then cited to CaimXXXl of M. Power’s
Amended Rule 3.850 that said “M. Power is insane to be
executed.” 1d.

VWhat the Appellee omtted in its statenent of the facts
was the foll ow ng:

2. M. Power does not at present have access to facts to

plead this claimin further detail. However, he raises

this claimto exhaust state renedies and to preserve the

claimfor reviewin future proceedi ngs and in federal

court. See Stewart v. Martinez-Villareal, 118 S.C. 1618

(1998). Accordingly, M. Power nust raise this issue in
t he instant pleading.

(PCG-R 179-180) (enphasi s added).

This claimstates that M. Power does not have facts to
plead this claimnow but it is being preserved for future
proceedi ngs in federal court.

What the Appellee omtted was that this claimcurrently
has no effect on any issue before this Court. \Wat the
Appel l ee also omtted was the fact that this claimcurrently
has no effect on the issues to be addressed by the trial

court. The trial court did not grant a hearing on this issue.



The issue was raised in the Rule 3.850 notion to preserve it
until such tine as a death warrant is signed. It has no effect
what soever on any claimcurrently before this Court or the
trial court. The Appellee mslead this Court with its
representations.

The Appellee also msled this Court about the issues on
whi ch an evidentiary hearing has been granted. The Appell ee
said “the clains included nost of those relating to
appellant’s nental conditioning at the tinme of sentencing and
his ability to make a knowi ng, intelligent and voluntary
wai ver of his right to present mtigating evidence.” (Anmended
Answer Brief at 5).

This is flatly contradicted by the record. M. Power was
granted an hearing on eight clains. Five of those clains
involve trial counsel’s ineffective assistance at guilt and
penal ty phases; one claiminvolves shackling of M. Power; one
claiminvol ves the sentencing order; and one claiminvol ves
whet her M. Power made a knowi ng and intelligent waiver of
mtigation. The Appellee msled the Court with its
m scharacteri zati on because nost of the eight clainms do not
involve M. Power’s nental ability at the time of trial and
sentencing. (PC-R 568-571).

It al so should be noted that the Appellee repeatedly and



erroneously referred to Judge Bl ackwell Wite as Judge Wl ker.
(Amended Answer Brief at 6,7,9).

On February 28, 2000, this Court granted Appellant’s
Motion to Strike Answer Brief of Appellee/ Cross Appellant and
ordered that an anmended answer brief be filed that deletes
reference to material outside the record on appeal. Despite
this Court’s order, the Appellee persisted in its Amended
Answer Brief in explaining why it relied on material outside
the record on appeal. In one paragraph and one footnote, the
Appel l ee attenpted to explain its inproper behavior. (Anmended
Answer Brief at 14-15). This information nentioned by the
Appel | ee shoul d not be considered and sanctions shoul d be
i nposed agai nst the Appellee for ignoring this Court’s order
to delete reference to “all material outside the record on
appeal .”

ARGUMENT | N REPLY

ARGUMENT |

THE LONER COURT ERRED | N GRANTI NG THE STATE' S
MOTI ON TO DETERM NE MR PONER' S COVPETENCE TO
ASSI ST COLLATERAL COUNSEL AT EVI DENTI ARY
HEARI NG WHEN COUNSEL FOR MR. POAER HAS NOT

RAI SED A COVPETENCY CLAI M AND HAS NO FACTUAL

| NDI CATI ONS OF MR- PONER S | NCOVPETENCE

The Appel |l ee asserts that it understands the difference

between a claimthat trial counsel failed to investigate



mental health issues for mtigation and a claimchallenging
t he defendant’s conpetency. (Amended Answer Brief at 18).
Yet despite this assertion, the Appellee cites to cases that

i nvol ve a defendant’s conpetency to be executed, Provenzano v.

State, 24 Fla. L. Wekly $406 (August 26, 1999) and Medina v.
State, 690 So. 2d 1241 (Fla. 1997). Conpetency to be executed
has no rel evance to whether M. Power is conpetent to proceed
in post-conviction. Conpetency to be executed is not an issue
that is before this Court and is not an issue that is before
the trial court.

Despite the Appellee’s assertions, it continued to
confuse the issues raised by M. Power. M. Power raised two
i ssues: The first issue was should the trial court appoint
conpet ency eval uators when post-convi cti on counsel has not
rai sed the issue and has not provided any factual basis for
whet her M. Power is conpetent to proceed in post-conviction.
Conpet ency in post-conviction has no bearing on conpetency to
be executed. It has no bearing on whether M. Power may have
been conpetent ten (10) years ago in penalty phase. The issue
pertains to today and now. The second i ssue was whet her
the State should be entitled to a conpul sory nental health
eval uation when it failed to request an evaluation in 1990 at

penal ty phase and has offered no authority showing it is



entitled to an eval uation.

Throughout the Appellee’s argunment on conpetency to
proceed in post-conviction, it repeatedly argues about whet her
M. Power had the ability to consult with counsel at
sentencing. The Appellee argued that because one defense
expert said that M. Power’s ability to assist in the
preparation of his defense would have been significantly
inpaired allows the State to seek an evaluation as to whet her
M. Power is conpetent to proceed in post-conviction today,
ten (10) years later. (Arended Answer Brief at 19).

This is wong. M. Power’s conpetency at sentencing in
1990 has nothing to do with whether M. Power is conpetent to
proceed in post-conviction today. Conpetency fluctuates
dependi ng on the differing demands placed on defendants in
different proceedings. See, Drob, Berger & Wi nstein,
Conmpetency to Stand Trial: A Conceptual Mdel for its Proper
Assessnent, 15 Bull. Am Acad. Psychiatry & L. 85, 85-89
(1987) .1

Whet her M. Power was capabl e of waiving penalty phase

mtigation in 1990 is irrelevant for the purpose of whether

'See also State v. Debra A E., 188 Ws. 2d 111 (1994)
where the court noted that “[c]onpetency is a contexualized
concept; the neaning of conpetency in the context of |egal
proceedi ngs changes according to the purpose for which the
conpetency determnation is nade.”

5



M. Power is conpetent to assist post-conviction counsel
t oday.

Despite the Appellee’s assertions, Appellant has not
called M. Power’s conpetency into question. Coll ateral
counsel is in the best position to nmake an infornmed decision
about a defendant’s understandi ng of the proceedi ngs agai nst
him Collateral counsel also is in the best position to
assess a client’s ability to make the decisions required of
t he def endant and provi de what ever assistance is necessary.
Yet the trial court and the State conpletely discounted
counsel’s opinion that there was no reason to question M.
Power’ s conpet ency.

I nstead of relying on counsel’s judgnent, the Appellee
determ ned w thout the slightest factual predicate, as

required by Carter v. State, 706 So. 2d 873 (Fla. 1998), that

M. Power may be inconpetent and required a conpetency
evaluation. At no tine has counsel alleged that M. Power is
i nconpetent to proceed in post-conviction.

Counsel has an obligation to investigate and anal yze the
conpetency issue if the defendant’s appearance, action or

statenents suggest he is inconpetent. Speedy v. Wrick 702 F

2d 723, 727 (8" Cir. 1983). It is defense counsel who is best

able to decide, based on private communi cations and



interactions with the defendant, how the defendant’s nental
state affects his ability to assist in his own defense.
Counsel for M. Power has not raised the issue of conpetency
because she has no factual indication that he is inconpetent
to proceed in post-conviction.

It is the Appellee, who only after it received expert
reports, determned without any facts that M. Power was not
conpetent to proceed in post-conviction. None of the expert
reports give any indication that M. Power is not conpetent to
proceed in post-conviction. The expert reports submtted by
M. Power speak of M. Power’s ability in 1990 to assi st
counsel in his defense. None of those reports speak of M.
Power’s ability to assist collateral counsel in post-
conviction. Not one of those reports speak of M. Power’s
inability to assist collateral counsel in post-conviction.

None of the cases cited by the Appellee involve
conpetency to proceed in post-conviction. The cases cited by
the Appellee involve waiving mtigation at trial. That is not
t he issue here.

ARGUMENT 11

THE TRI AL COURT ERRED | N GRANTI NG THE STATE' S
MOTI ON TO COVWPEL MR, PONER TO UNDERGO A

MENTAL HEALTH EVALUATI ON BY THE STATE, WHEN THE
STATE WAI VED ACCESS TO MR. PO/ER BY FAI LI NG TO
REQUEST A PRI OR MENTAL EXAM NATI ON;, WHEN THERE



'S NO AUTHORI TY FOR SUCH AN EVALUATI ON; AND THE
| SSUES TO BE ADDRESSED AT AN EVI DENTI ARY
HEARI NG | NVOLVE | NEFFECTI VE ASSI STANCE OF
COUNSEL .
The Appel |l ee erroneously asserts that the State is
entitled to conpel a nental health evaluation of M. Power.

The Appellee is unable to cite to any authority or case for

this proposition. The Appellee relies on Dllbeck v. State,

643 So. 2d 1027 (Fla. 1994), which applies to penalty phase
but has not been extended to post-conviction.?

In Burns v. State, 609 So. 2d 600 (Fla. 1992), this Court

addressed the state’s right to a nental evaluation in a

’In a footnote, the Appellee also cites to the Death
Penalty Reform Act of 2000 that allows for a state conpelled
mental health eval uati on (Anended Answer Brief at 22).

A challenge to the Act has been filed by the office of
the Capital Collateral Regional Counsel -South, of which M.
Power is a party. See, Lloyd Chase Allen, et al. v. Robert A
Butterworth, etc. et al., Case No. SC00-113 (Sout hern Region
filing an “Enmergency Petition for Wit of Prohibition, to
| nvoke this Court’s Al Wits Jurisdiction, Mtion to Declare
Unconstitutional the “Death Penalty Reform Act of 2000" with
Request for |nmediate Tenporary Injunctive Relief, Further
Briefing, and Oral Argunent.”

On February 7, 2000, this Court issued an O der
readopting Rul es 3.850, 3.851 and 3.852 as they existed prior
to the effective date of the Act and held that the rules
readopted shall prevail on all actions for capital post-
conviction relief until June 30, 2000 or such tine as the
Court adopts new rul es, whatever cones first. See, In Re:

Rul es Governing Capital Postconviction Actions, Case No. SC0O0-
242.




f oot not e:

We do not pass on whether the court erred

in denying the State’s request to have its

expert exam ne Burns. However, because there

is no rule of crimnal procedure that specifically
authorizes a state’s expert to exam ne a def endant
facing the death penalty when the def endant
intends to establish either statutory or
nonstatutory nmental mtigating factors

during the penalty phase of trial, the matter

has been brought to the attention of the Florida
Cimnal Rules Committee for consideration.

ld. at 606 n. 8 (enphasis added).

This Court clearly articulated the need for a rule to
aut horize this procedure in Burns. This observation is
consistent with prior holdings of the Florida Suprene Court

about conpelled examnations. In State v. Smth, 260 So. 2d

489 (Fla. 1972), this Court held that a trial court was
W thout authority to order that w tnesses be exam ned for
vi sual acuity when no provision in the crimnal rules

aut hori zed such an order.

The Appel |l ee argues that ex post facto is not an issue
here. The Appellee is wong. The Appellee is attenpting to
use a 1996 rule of crimnal procedure to apply to M. Power’s
case ten (10) years after the fact. A change in |aw that
takes a seem ngly procedural formmay be an ex post facto | aw

if it alters a substantial right. Mller v. Florida, 482 U S

423 (1987). Dobbert v. Florida, 432 U S. 282 (1977),cited by




the Appellee, held that no ex post facto violation occurs if a
change does not alter “substantial personal rights,” but
merely changes “nodes of procedure which do not affect natters
of substance.” 1d. at 293.

Allowing M. Power to be evaluated by a state nenta
health expert is not sinply procedural but severely affects
his personal rights. Allowng a state nental health expert to
performa conpul sory nental health evaluation on M. Power
woul d
force M. Power to be a witness against hinmself and would help
the state in its effort to execute him

The Appel |l ee argues that M. Power’s Fifth Anendnment
concerns are “dimnished if not elimnated.” (Anended Answer
Brief at 26). Yet, none of the cases cited by Appellee
support this position. In fact, the Appellee is unable to cite
to one single case to support its position that M. Power’s
Fifth Anmendnent rights are “dimnished if not elimnated.”

I n upholding Florida s death penalty statute, this Court
rejected argunents that it violated the privilege against
self-incrimnation by holding that the privilege applies

separately at the penalty phase. State v. D xon, 283 So. 2d

1, 8 (Fla. 1973), cert. denied, 416 U S. 943 (1974):

Anot her advantage to the defendant in a
post-conviction proceeding, is [the] right

10



to appear and argue for mtigation. The state
can cross-exam ne the defendant on those matters
whi ch the defendant has raised, to get to the
truth of the alleged mtigating factors, but
cannot go beyond themin an attenpt to force

t he defendant to prove aggravating circunstances
for the state. A defendant is protected from
self-incrimnation through the Constitution of
Florida and of the United States...ln no event,
is the defendant forced to testify. However, if
[the defendant] does, [the defendant] is
protected from cross-exam nati on which seeks to
go beyond the subject nmatter covered on ...direct
testinmony and extend to matters covering
aggravating circunstances.

Id. at 7-8; accord Estelle v. Smth, 451 U S. 454 (1981).

Contrary to the state’'s assertion that M. Power’s Fifth
Amendnent rights are “dimnished if not elimnated,” M.
Power’s privilege against self-incrimnation and the right to

remain silent renmain intact. See, Harich v. State, 437 So. 2d

1082, 1085 (Fla. 1983), cert. denied, 465 U S. 1051 (1984);

Magil v. State, 386 So. 2d 1188, 1190 (Fla. 1980), cert.

deni ed, 450 U. S. 927 (1981). M. Power has no obligation to

assist the state in neeting its burden to rebut mtigation.
The privilege against self-incrimnation is secured only

when a crimnal defendant has the right “to remain silent

unl ess he chooses to speak in the unfettered exercise of his

own free will and to suffer no penalty...for such silence.”

Estelle v. Smth, 4125 U. S. 454 (1981)(quoting Mlloy v.
Hogan, 378 U.S. 1, 8 (1964). M. Power cannot be personally

11



required to disclose to the prosecution any information

bearing on either aggravating or mtigation. Cf. Erickson v.

State, 565 So. 2d 328 (Fla. 4'M DCA 1990), rev._denied, 576 So.

2d 286 (Fla. 1991)(finding court-appointed psychiatrist’s
testinmony concerning incrimnating statenments provided by
defendant violates fifth anmendnent).

The danger of conpelling M. Power to share with a state
psychol ogi st his feelings and thoughts is incredibly grave.
Mental health is not an exact science. M. Power can find his
wor ds and thoughts being twi sted beyond recognition. A state
psychol ogist will offer rebuttal mtigation based on cursory
interviews and evaluations. After the state elicits such
information, it will no | onger matter whether the defendant
raises nental issues in mtigation. Such information cannot
be stored away to be used only in the context of rebutting
mental mtigation; it will shape much of the state’'s case. As
this Court held in D xon, the right against self-incrimnation
protects defendants from providi ng aggravating evi dence that
Wl be used to seek the death penalty. 283 So. 2d at 8.

No gui dance exists to determ ne under what circunstances
a state expert may exam ne a defendant in post-conviction. In
M. Power’s case, the trial court authorized counsel to be

present during the exam but cannot partici pate(PC R 601-602).

12



But ot her questions remain unanswered. My counsel object to
certain questions? Wat, if any, sanctions can the court
inpose if the defendant refuses to answer questions? Does the
prosecuting attorney or an investigator have the right to be
present? Does a defense nental health expert have the right
to be present? May the interview be videotaped or otherw se
recorded? Does the defendant have an automatic right to a

hearing pursuant to Kastigar v. United States, 406 U S. 441

(1972), at which the State nmust show it obtained information
i ndependently of the conpell ed exam nati on?

No cl ear gui dance has been provided fromthe trial court
because there is no rule in place. No direction has cone from
this Court because there are no rules in place for such an
exam

The Appel |l ee argues that “even if appellant’s claimwere
l[imted to showi ng that counsel failed to devel op nental
health mtigators, the State would still be entitled to rebut
this evidence with testinmony fromits own nental health

experts to address the prejudice prong of Strickland.”

(Amended Answer Brief at 29).
No explanation is offered to support the Appellee’ s
argunment. No authority or case lawis offered to support the

Appel l ee’s position. No authority or case lawis offered

13



because there is no authority or case law. The issue is

whet her M. Power’s trial attorneys were ineffective in
failing to investigate mtigation at trial. M. Power has

all eged that his trial attorneys were ineffective for failing
to investigate and present mtigation and that M. Power

| acked the ability to make a valid waiver of mtigation based
on counsel’s ineffectiveness. Despite Appellee’'s assertion to

the contrary, Deaton v. Dugger, 635 So. 2d 4 (Fla. 1994) is

preci sely the point.

Deaton wai ved his right to testify and to call w tnesses
in mtigation. H's nental health did not becone the focus of
the case. The focus of his case, as it should be here, was
whet her M. Deaton’s counsel failed to adequately investigate
mtigation and whether M. Deaton’s waiver of those rights was
knowi ng, voluntary and intelligent. Because of counsel’s
deficient performance in failing to investigate mtigation
before consulting with Deaton about the decision to waive or
present mtigating evidence, “such ineffective assistance was
prejudicial.” Deaton at 9. Deaton’s nental health was not an
issue. In M. Power’'s case, the issue is counsel’s
ef fecti veness and how M. Power’s wai ver was affected by that
ef fectiveness.

The Appel |l ee argues that M. Power placed his nental

14



condition in issue. This assertion cannot be made until the
evidentiary hearing begins and M. Power has put on his case.
The nere fact that the defense has explored the potential for
testinmony through nental health eval uati ons does not
necessarily dictate that such evidence wll be produced at an
evi dentiary heari ng.

The Appell ee argues that it has the right to conpel a
psychol ogi cal exam nation of M. Power based nerely on the
possibility that his experts will be presented. If M. Power
deci des agai nst presenting the defense experts at evidentiary
hearing, the State would then have no reason to conpel M.
Power to undergo an evaluation. Until M. Power has presented
his case, the State's position seeking a conpelled exam nation
IS premature.

Courts have held that only under extrenme and conpelling

ci rcunst ances can they order physical or psychol ogi cal

exam nation. |In State v. Drab, 546 So. 2d 54 (Fla. 4'" DCA),

rev. denied, 553 So. 2d 1164 (Fla. 1989), the court held that

a defendant was not entitled to an i ndependent physi cal

exam nation of a state wi tness absent denonstrating that
extrenme and conpelling circunstances warranted it. At a
m ni mum the Appellee should at | east have to articul ate

specific reasons for wanting to conpel M. Power into a nental

15



health exam by a state expert. The Appell ee should have to
show that a conpul sory exam nation is the only and | east
restrictive nmeans of obtaining such information. The Appellee
has not done so because no rule or case | aw provi des what the
Appel | ee must show before requesting the exam nation.

In Dinkins v. State, 244 So. 2d 148 (Fla. 4" DCA 1971),

the court said that no statute or rule in Florida granted
trial courts the right to order psychiatric exam nations of

state witnesses. See also, Fulton v. State, 352 So. 581 (Fla.

34 DCA 1977) (trial court properly denied defense request for
exam nation where request based on noting nore than

unsubstantiated reports of victims alleged instability). In

State v. Smth, 260 S. 2d 489 (Fla. 1972), an order was
quashed requiring a witness to submt to an eye exam nation
because neither the common | aw nor the rules of crimnal
procedure authorized a court to “grant a notion conpelling
W tnesses to submt to a physical exam nation of any sort.”
This Court said that even in the rare instance justifying such
exam nations, the noving party bears the burden of show ng
such necessity. |d. at 491. The Appell ee has shown no such
necessity in this case.

The Appellee also has failed to prove that conducting a

conpel | ed psychol ogi cal exam nation is the |east restrictive

16



means of obtaining such rebuttal. The State has other neans
to obtain information. The Appell ee has never expl ai ned how
the potential information offered in the nental health reports
is false, untrustworthy or msleading to the trier of fact.
The Appellee failed to address that its request to

evaluate M. Power is untinely. The State has been invol ved
inlitigation against M. Power since 1987. Never in the |ast
thirteen (13) years has the State requested that M. Power be
conpelled to undergo a state nental health evaluation. Even if
it had a right to an evaluation, it waived the right to ask

for one thirteen (13) years ago.

17



ANSWER BRI EF | N CROSS APPEAL

THE TRI AL COURT DI D NOT ABUSE | TS
DI SCRETI ON | N GRANTI NG A PROTECTI VE
ORDER PROHI BI TI NG THE STATE FROM
OBTAI NI NG APPELLANT’ S CONFI DENTI AL
MEDI CAL RECORDS FROM THE ORANGE
COUNTY JAI L.

The trial court was correct in quashing the subpoena and
granting defense notion for a protective order. The State
failed to show good cause why it was entitled to M. Power’s
confidential nedical records. The State's request for the
records was overbroad and vague. The State sought “any and
all nedical records pertaining to treatnent or observations
whil e incarcerated.” See Notice of Subpoena of Medi cal
Records (Supp. at 29). No where in the subpoena did the State
expl ain what years it was seeking information. It was only in
Appel l ee’ s Cross Appeal that defense counsel |earned that the
State was seeking records from 1987 through 1990.3

In its effort to obtain M. Power’s nedical records, the

State initially argued that the records were not discovery and

the State was entitled to obtain the records as it prepared

3The Praecipe for Records Subpoena (Supp. at 30) was never

served on defense counsel. The first time counsel saw the
praeci pe, which outlined the years of records sought was in
the Appellee’s Answer Brief. It is the Praecipe and not the

subpoena that lists the years in which M. Power was
incarcerated at the Orange County Jail
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for an evidentiary hearing in post-conviction. The State
repeatedly argued that it had the right to obtain M. Power’s
medi cal records, without a court order and w thout the
necessity of a judge’ s approval, under Fla. Stat. Section
455. 667 invol ving Regul ati on of Professions and Cccupati ons,
General Provisions.

The State argued:

This isn’t discovery as such. 1It’s obtaining records for

preparation of our case...It cites the statute right
there. Says that they can be subpoenaed and noti ng about

requiring a court order. W always send them out, these
noti ces out when they subpoena nedi cal records.

(PC-R at 68).

The State repeatedly argued that M. Power’s nedi cal
records were not confidential:

They’' re not confidential. He has a right to notice

under the statute. Nowhere does the statute say

they’'re confidential. W have a perfect right to

obtain public records pertaining the defendant.
(PCG-R at 69).

The trial court properly rejected this argunent because

under State v. Lew s, 656 So. 2d 1248 (Fla. 1994), the State
failed to show good cause.

Li ke all nedical records that are confidential, M.
Power’s medi cal records are no exception. M. Power’s nedical

records fromthe Orange County Jail are not public records.
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See, Florida Statute section 945.10, which states that the
Departnent of Corrections nental health, nmedical or substance
abuse records of inmtes are confidential. M. Power’s nedical
records are not part of the public donmain and cannot be
obt ai ned by anyone wi thout a court order or wthout M.
Power’s signed release. |In fact, counsel for M. Power cannot
obtain nedical records wthout a proper release fromM.
Power hinself. Certainly, the State cannot be entitled to
t hose records without M. Power’s witten perm ssion either.

The Appel | ee argued that “privacy expectations for a
convicted nurderer residing on death row are certainly
somewhat di m ni shed fromthose of nost Florida citizens.”
(Cross Appeal at 39).

The cases cited by Appell ee does not support this

posi tion. Contrary to its argunent, Hunter v. State, 639 So.

2d 72 (Fla. 5'" DCA 1994) recogni zed that a patient’s nedica
records were protected under Florida's right to privacy. See,
Article I, Section 23, Fla. Const. Fla. Stat. Section
395.3025 (4)(d) is a legislative determnation that singles
out hospital records that are entitled to protection from

prying eyes. See Acosta v. Richter, 671 So. 2d 149, 154 (Fl a.

1995) (noting that statute anal ogous to section 395.3025(4)(d),

section 455.241 (2), Florida Statutes creates a “broad and
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express privilege of confidentiality” as to medical records
and nedi cal condition of patient).
In Hunter, it was held that the trial court
must act as a shield to protect the patient’s right to
privacy by determ ni ng whet her nedical records are
relevant to a pending crimnal investigation. The role
of the court is extrenely inportant because personal and
potentially enbarrassing information contained in the
medi cal records may be disclosed. This invasion of a
patient’s privacy can only occur after the court finds a
conpelling state interest and that the information is
rel evant.
639 So. 2d at 74
The privacy anmendnent is to “afford individuals sone
protection against the increasing collection, retention, and
use of information relating to all facts of an individual’s

life. Rasnusen v. South Florida Blood Services, Inc. 500 So.

2d 533, 536 (Fla. 1987).
VWere a privacy right attaches, the state nust show a
conpelling state interest and the state has used the | east

intrusive neans to acconplish its goal. See, Shaktnman v.

State, 553 So. 2d 148, 151-152 (1989). A conpelling state
interest is established by showi ng that the police have a
reasonabl e suspicion that protected materials contain
information relevant to an ongoing crimnal investigation.
ld. at 152.

To show that the |east intrusive neans have been used to
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invade a privacy right, the state nust show conpliance with
procedural safeguards which, “at a mninmum necessitate
judicial approval prior to the state’s intrusion into a
person’s privacy.”

M. Power does not |lose his privacy interests because he
is convicted of a crime. M. Power retains his privacy
interests in his jail nmedical records. Mrreover, there is no
on-going crimnal investigation in M. Power’s case. This

case has been final since 1990. See, State v. Kokal, 562 So.

2d 324 (Fla. 1990).

The Appellee has failed to show that the confidenti al
records are likely to contain relevant evidence and he nust
advance a good faith factual basis that is not nerely a

desperate grasping at straws. Katlein v. State, 731 So. 2d 87

(Fla. 4" DCA 1999).
The Appel | ee argued:
The Orange County jail records nay contain highly
rel evant evidence regardi ng appel |l ant’ s behavi or,
and any nedical treatnent he received at the tinme of
trial and sentencing. For instance, these records
m ght establish that appellant was not (sic) taking

any psychotropic nediation at the tinme of trial and
sent enci ng.

(Cross Appeal at 38) (enphasis added).
The Appellee is on a fishing expedition. M. Power has

never argued that he was psychotic and was taking psychotropic
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medi cat i on. No where in the records does it suggest that M.
Power was taking psychotropic nedication. The Appellee is
grasping at straws.

The Appel |l ee al so argues that since M. Power’s experts
had access to his Departnent of Corrections inmate file, he
too should be entitled to have them Under Fla. Stat. Chapter
119, the Appellee is entitled to obtain M. Power’s Departnent
of Corrections inmate records. Like M. Power’s counsel,
Appel l ee can wite a |letter seeking access and can pay the
Departnent of Corrections for his inmate file. He is not,
however, entitled to his confidential Departnent of
Corrections nedical file. Under Fla. Stat. section 945. 10,
M. Power’s nental health, nedical or substance abuse records
of an inmate or offender are confidential. The State cannot at
whi mi ssue a subpoena and have M. Power’s confidenti al
medi cal records appear w thout notice to opposing counsel or
show ng of good cause.

Mor eover, Appell ee argues that because it had access to
M. Power’s previous nedical records fromCalifornia, it was
entitled to all of his records, including his Orange County
Jail records. (Cross Appeal at 37). M. Power signed a
medi cal release for his California records in 1990 (R at

431). Those records were then turned over to the State by M.

23



Power’ s defense attorney. M. Power has not signed a nedica
release for his Orange County Jail records. Because prior
def ense counsel nmay have turned over confidential records to
the State does not nean that current counsel is obligated to
do the sane.

The Appellee cited to State v. LeCroy, 641 So. 2d 853

(Fla. 1994) for the proposition that when a defendant cl ains

i neffective assistance of counsel, he waives attorney client
privilege and the waiver includes a limted right of the State
to review the defense attorney file. (Cross Appeal at 35).

In this case, the State had anple opportunity to review
the trial attorney files in M. Power’s case. The State also
had anpl e opportunity to depose M. Power’s two trial
att orneys. M. Power has alleged that his trial attorneys
were ineffective for failing to investigate and present
mtigation, and that M. Power |acked the ability to make a
valid waiver of mtigation based on counsel’s ineffectiveness.

The issue is whether his attorneys investigated M.
Power’ s background and nental health and why no mitigating
evi dence was presented. The issue is not what M. Power’s
confidential nedical records reveal regarding his conpetency.

The Appel |l ee argues that M. Power’s experts revi ewed

“all kinds of personal records of the appellant including
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corrections records, psychiatric records and school records.”
(Cross Appeal at 35).

It should be noted again that at trial, the State
Attorney did nost of the investigation into M. Power’s
background and turned those records over to the defense. The
State Attorney obtained the majority of background materials
on M. Power and turned those over to the defense. The State
Attorney, in fact,
has so many records relating to M. Power that it supplied the
court - appoi nted conpetency experts hundreds of pages of
docunents on M. Power’s |ife (Supp. at 23-24).

The Appel | ee acknow edged that experts for M. Power did
not review his Orange County jail nedical records.

The Appel | ee argued:

...the appellant’s own experts have al ready revi ewed and

utilized appellant’s Departnent of Corrections Records,

i ncluding his nmedical records, in nmaking a diagnosis

concerni ng appellant’s nedical condition. 1t is highly

suspect that while these experts viewed Appellant’s

Department of Corrections records, including his nedical

records, and even sone nedical records from California

where appell ant was previously incarcerated, there is

nothing in these reports to suggest that they revi enwed
appel lant’s Orange County jail nedical records.

(Cross Appeal at 38) (enphasis added).

It is unclear from Appellee’s argunment what is “highly
suspect” and why the state should be entitled to Orange County
jail nmedical records when the defense experts never relied on
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t hem

The trial court was correct when she ruled that the State
failed to show good cause to turn over M. Power’s nedica
records. The trial court made a finding of fact that no good
cause was shown and the State was unable to prove that the
records were relevant. The trial court’s ruling deserves a
presunption of correctness. FErroneous rulings of |law are
reversible unless the State proves the error harnl ess beyond a

reasonabl e doubt. See, State v. Diquilio, 491 So. 2d 1129

(Fla. 1986). The State has failed to do so here.
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CONCLUSI ON

For the reasons stated here and in the Initial Brief, the
Appel l ant respectfully requests that this Court reverse and/or
guash the orders of the G rcuit Court ordering that M. Power

undergo a conpetency evaluation and a conpelled nental health

eval uati on.
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