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PRELI M NARY STATEMENT

This Supplenmental Brief is being filed is pursuant to this
Court’s Order of August 10, 2000 as to what effect if any this

Court’s decision in Trepal v. State, 754 So. 2d 702 (Fla. 2000)

has on M. Power’s case.

The follow ng synbols will be used to designate reference to
the record in the instant cause:

“R” — record on direct appeal to this Court.

“PC-R” — record on instant appeal.

All other citations will be self-explanatory or will be

ot herw se expl ai ned.

STATEMENT OF FONT

Courier 12 point not proportionately spaced.
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SUPPLEMENTAL ARGUVMENT

THE FLORI DA SUPREME COURT DECI SI ON | N TREPAL V.
STATE, 754 So. 2d 702 (Fla. 2000) DCES NOT APPLY
TO THE STATE' S REQUEST FOR ACCESS TO MR POVNER
BUT DOES APPLY TO THE | SSUE OF THE APPLI CATI ON OF
THE | NTERLOCUTORY APPEAL.

This Court requested supplenental briefing on the effect, if

any, of this Court’s opinion in Trepal v. State, 754 So. 2d 702

(Fla. 2000) on M. Power’s case. The Trepal opinion is divided
into two areas -- the Court’s jurisdiction to entertain
interlocutory appeals and whether the State was entitled to

di scovery of work product of experts who were interviewed by
defense counsel. Wile the issue of interlocutory appeals
pertains to M. Power’s case, the State’'s request for discovery
does not.

l. The State’'s Request for Access to M. Power

A. The Facts in Trepal
M. Trepal filed a Rule 3.850 notion alleging Brady v.
Maryl and, 373 U.S. 83 (1963), Gglio v. United States, 405 U. S

150 (1972) and new y-di scovered evidence with respect to the

al | egations of msconduct at the FBI Crinme Laboratory. After M.
Trepal filed his notion, the State sought to di scover the names
of confidential experts enployed by M. Trepal’'s trial counsel.
The State al so sought the names of experts who conducted

exam nations on pieces of evidence used by the State at trial,

and any reports, notes, and opinions of those experts. M. Trepal
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obj ected on the grounds that the State’s request was wai ved
because it had never previously requested these docunents. M.
Trepal argued that the information was protected under the
attorney-client and work-product privileges, and that the

i nformati on sought to be discovered was irrelevant to the pending
notion for post-conviction relief. Additionally, at the tinme the
State requested di scovery, no evidentiary hearing had yet been

gr ant ed.

The trial court granted the State’s notion and after the
interlocutory appeal, this Court affirmed the trial court order.
Trepal, 754 So. 2d at 707.

The facts in M. Power’s case are conpletely different from
M. Trepal’ s case.

B. The Facts in Power

M. Power filed an Anmended Rul e 3.850 Motion on Novenber 23,

1998 in which he raised thirty-eight(38) clains. After a May 6,

1999 hearing pursuant to Huff v. State, 622 So. 2d 982 (Fl a.

1993), the trial court granted M. Power an evidentiary hearing
on eight of his clainms. Anong the clainms to be heard at
evidentiary hearing were whether trial counsel was ineffective
for failing to present mtigating evidence, and whether M.
Power’ s counsel was ineffective for failing to obtain an adequate
ment al heal th and background eval uati on of M. Power for the

penal ty phase of trial (PCR 569).



On July 6, 1999, the trial court entertained pre-hearing
not i ons. Among themwas a State Mdtion for Order Providing for
Pre-Hearing Discovery, in which the State wote:

3. No nental health experts were called
during the defendant’s trial, and nental
health testinony does not forma part of
the record on appeal.

4. Over nine years have el apsed since
def endant was convicted. During that
period of time defendant has been

i ncarcerated. These are factors which
may have al erted defendant’ s nental
state fromwhat it was closer in tinme
to defendant’ s conviction.”

See, State Mdtion for Order Providing for Pre-Hearing D scovery.
This notion was i nconprehensible as to what the State was
requesting. As a result, it was denied by the hearing court.

The State also filed a notion seeking Access to Defendant to
Conduct Mental Health Exam nation. In support of that notion,
the State argued that “in the context of insanity,” sonething
that neither M. Power nor the State had raised in any proceedi ng
or pleading, it was entitled to access to M. Power for a nental
heal t h eval uati on

“2. In the related context of an insanity

defense, Florida | aw provides that the
State and defendant may call experts of
their owmn choosing. Rule 3.216, Fla. R
Crim P. (“The appoi ntnent of experts by
the Court shall not preclude the state or
t he defendant from calling additional
expert witness to testify at the trial.”)
The few appel |l ate deci sions addressing the

scope of the Rule (and its predecessor rule),
have held that the State is absolutely



entitled to a conpelled evaluation by an
expert of his own choosing. See, e.g. State
v. Baist, 660 So. 2d 1144 (Fla. 3" DCA 1995);
State v. Battle, 302 So. 2d 782

(Fla. 39 DCA 1974). Wth regard to the
issue of the state’s right to eval uation

of a defendant’s nental state, Florida
Suprene Court has al so stat ed:

psychi atric eval uati ons conduct ed

in good faith and with proper

aut hori zation are clearly acceptable
means for the state to enpl oy,

especi ally when conpetency or sanity
may be in issue.” Walls v. State, 580
So. 2d 131 (Fla. 1991).

See, State Mdtion for Order G anting Access to Defendant to
Conduct Mental Status Exam nation filed on June 22, 1999.

The trial judge rejected both of the State’s notions and
denied the State an opportunity to conduct a nental status
exam nation of M. Power (PC-R at 20). The State did not appeal
that ruling. The trial judge then ordered both parties to
simul taneously submt witness lists and expert reports by
Septenber 7, 1999 (PC-R 11).

In | ate Septenber, 1999, two weeks after M. Power submtted
a wtness |ist and defense expert reports, the State again sought
access to evaluate M. Power. This tinme, the State confused
mtigation with conpetency and filed several notions. Anong
those notions was a Motion to Determ ne Conpetency to Assi st
Col | ateral Counsel at the Evidentiary hearing, although M. Power
or his counsel had never raised the issue of his conpetency to

proceed in post-conviction, and a Mdtion to Gain Access to the



Def endant to Conduct a Mental Status Exam At no time during the
seven years of prior post-conviction litigation did the State
even suggest that M. Power nmay be inconpetent to proceed in

post - convi cti on.

As a basis for these requests, the State relied on the
reports disclosed by three defense experts. It argued that
because M. Power has brain damage and suffered from depression,
he may be inconpetent to proceed in post-conviction, even though
none of the reports questioned M. Power’s conpetency. The State
al so argued “the issue of defendant’s conpetency to waive
presentation of his extensive personal history is an entirely new
i ssue where the state should be allowed to take discovery.” See,
Motion to Reconsider State’s Mdtion for Order G anting Access to
Def endant to Conduct Mental Status Exam nation (PC-R 594-596).1

Contrary to her previous rulings, the trial court reversed
itself and granted both State notions. On Septenber 28, 1999,
Judge Bl ackwell White ordered that two nental health experts be
appointed to evaluate M. Power for conpetency and report their
findings at the start of the evidentiary hearing. Judge

Bl ackwel | White also authorized the State to conpel a nental

This was not a new issue at all. In 1987, Dr. Janes
Meri kangas, a defense expert hired for M. Power’s Sem nol e
County case, evaluated M. Power and found himto be depressed,
that he presented a risk for suicide and that he was in need of
psychiatric assistance. (PCGR At 102). The State had Dr.
Meri kangas’ report in 1987, yet failed to request access or
di scovery from M. Power at that tine.



heal th eval uation of M. Power (PC R 601-602; 605-606; 615).

Unlike M. Trepal’s case, an evidentiary hearing had been
granted in M. Power’s case. Unlike M. Trepal’'s case, the State
sought access to discovery in post-conviction and not at trial.
Access to defense experts at trial was never an issue in M.
Power’ s case because there were no experts retained by trial
counsel

After the witness lists were provided to the State in M.
Power’s case, the State was aware of each and every w tness and
expert M. Power intended to call at an evidentiary hearing.
After the expert reports were submtted to the State, the State
knew precisely what the experts’ eval uations consisted of and
what their findings and opinions were. The reports did not
question M. Power’s conpetency to assist counsel or proceed in
post - convi cti on.

Unli ke Trepal, the State had in its possession the nanes,
addresses and phone nunbers of the defense w tnesses and experts
and the experts’ witten reports. After the State obtained the
names and the reports of the defense wi tnesses, the State sought
to depose the three defense experts and the trial attorneys. The
prosecutor argued he was entitled to depose the defense experts
because “there’s no curriculumvitae. | have no idea what the
background is fromthe report. There’'s no indication whether

they’' re associated or not with grounds opposing the death



penalty. That’s not part of the report.” (PCGR Vol. 2 at 63-65).

The trial court ruled that the State failed to show good
cause to depose the defense experts but granted it perm ssion to
depose the defense attorneys (PCR Vol. 2 at 66). The State did
not appeal that order.?

In Trepal, the State sought the names and addresses of
W t nesses, reports and notes of trial experts and their findings,
test results and opinions. This information was al ready provided
to the State in M. Power’s case and thus, the Trepal case does
not apply here.

Unli ke the Trepal case, the State in M. Power’s case knew
who the witnesses were going to be and who and what the experts
intended to say. Mreover, the State had already received access
to the trial attorneys files in M. Power’s case and had al ready
reviewed those files before the schedul ed evidentiary hearing.

Unli ke the Trepal case, the State in M. Power’s case went
beyond sinply asking for notes and nanmes of experts. The State
in M. Power’s case attenpted to create new evi dence to be used
against M. Power. The State attenpted to evaluate M. Power and
create evidence to be used against himat an evidentiary hearing.

Unlike the information requested in Trepal, which was scientific

’The only issue the State did appeal was whether it was
entitled to obtain M. Power’s Orange County Jail Medical Records
(PC-R at 617).



evi dence and objective, the access and information requested in
M. Power’s case was subjective and intrusive. The State wanted
access to M. Power’s mnd. No such access was sought or
requested in the Trepal case. The State never sought to conpel
M. Trepal to a nental health eval uation.

M. Power retains his Fifth Amendnent and privacy rights.
Conpelling himto undergo a state nental health exam nation would
force himto becone a wi tness against hinself and would help the

State kill im State v. D xon, 283 So. 2d 1, 8 (Fla. 1973);

accord Estelle v. Smth, 451 U S. 454 (1981). The privilege

against self-incrimnation is secured only when a crim nal
def endant has the right “to remain silent unless he choose to
speak in the unfettered exercise of his own free will, and to

suffer no penalty...for such silence.” Estelle v. Smth, quoting

Mal l oy v. Hogan, 378 U.S. 1, 8 (1964).

C. M. Power’s interlocutory issues

M. Power’s case involves two issues. The first issue is
whet her the State can conpel a conpetency eval uation of M. Power
based on his ability to assist post-conviction counsel when M.
Power’ s attorneys have not asserted that he is inconpetent; have
not asserted that he is unable to understand the proceedi ngs

agai nst hinm and have not asserted that he is unable to assi st

his attorneys in a neani ngful way.

Under Carter v. State, 706 So. 2d 873 (Fla. 1998), the State




has not alleged that there are factual matters at issue that
require M. Power’s input. The State only alleged that M. Power
may be inconpetent to proceed in post-conviction after the

def ense subm tted expert reports that showed the existence of
mtigating evidence. Those reports detail M. Power’s mtigating
factors of depression and brain damage but do not indicate that
M. Power is inconpetent to proceed. Only after receiving those
reports did the State seek to have M. Power eval uated for
conpetency to proceed in post-conviction. Therefore, the State’s
nmoti on was not based on anything in M. Power’s deneanor that may
i ndi cate a conpetency problem Instead, the State sought access
to M. Power because his experts found mtigating evidence. This
is not the proper basis for questioning a defendant’s conpetency.
It is a back-door attenpt to get access to M. Power to rebut

mtigation evidence. See, Estelle v. Smth, 451 U S. 454

(1981) (adm ssi on of doctor’s testinony on dangerousness of

def endant on death penalty issue violated defendant’s Sixth
Amendnent right to counsel when, after being indicted and having
counsel appoi nted, he was exam ned by doctor on conpetency to
stand trial and his statenents were the basis for doctor’s
testinony regarding the death penalty). The State does not have
standing in this instance to question M. Power’s ability to
assi st his post-conviction counsel. The State fails to provide

good cause for relief on this issue.



The second issue in M. Power’s case is whether the | ower
court’s order conpelling that M. Power undergo a conpelled
mental health evaluation by the State should al so be quashed
and/or reversed. In the seven years of post-conviction
proceedi ngs, the State never requested access to evaluate M.
Power. Moreover, had the State requested access at trial in
1990, it woul d have been deni ed because the State was not
entitled to conduct a nental health evaluation of M. Power at
trial. Allowng the State to performa conpul sory nental health
exam nation against M. Power now would violate his Fifth
Amendnent rights by forcing himto becone a w tness agai nst
himsel f and would aid the State in its effort to kill him
Appl ying the change of Florida |aw retroactively would al so be an
ex post facto application of |aw

The issues in M. Power’s case are not discovery issues.
They are issues as to whether the State is entitled to access to
M. Power. The answer is no. The Trepal case does not apply.

1. The interlocutory appeal issue

M. Trepal filed a Rule 3.850 notion in trial court, which
denied himrelief. Wen his appeal was pending before the
Fl ori da Suprene Court, a report was issued questioning the FB
Crime Laboratory’s testing practices. Jurisdiction was
relinqui shed so that M. Trepal could conduct discovery and file

a new Rul e 3.850 notion based on new y-di scovered evi dence.
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In 1998, M. Trepal filed an anended Rul e 3.850 clai m ng
that the State submtted m sl eadi ng, inaccurate and perjured
testi nony about scientific evidence. WM. Trepal also alleged
that a State witness msled the defense about the results of

scientific tests in violation of Brady v. Maryland, 373 U S. 83

(1963). M. Trepal also alleged ineffective assistance of
counsel based on counsel’s failure to discover the new y-
di scovered evi dence.

In response, the State filed a discovery notion seeking,
anong ot her things, any and all reports, notes or other witings
that concern the hiring of defense experts, their conversations
with counsel for the defendant, their findings or test results,
and their concl usions.

M. Trepal argued that the State’'s notion should be denied
because the di scovery request was prenmature; the State waived the
right to the discovery by failing to earlier seek discovery; and
that the State was not entitled to the information since M.
Trepal did not |list an expert as a witness at trial and the
information remain privileged. The trial court granted the
State’s discovery request and M. Trepal filed an appeal wth the
Fl orida Suprene Court.

This Court held that “an expedited appeal wth record
attachnments to challenge interlocutory discovery orders issued

during rule 3.850 hearings is necessary to prevent the disclosure

11



of information that would irreparably harm a defendant and render
appel l ate review i nadequate. A pleading that falls within this
Court’s jurisdiction is therefore needed to address this inequity
in capital collateral litigation.” Trepal at 705.

This Court held that an initial petition shall be filed
within thirty days of the disputed discovery order and the
petitioner nust attach necessary portions of the record in an
appendi x, and the respondent may respond pursuant to an order to
show cause.

This Court held that its review of interlocutory orders is
limted to post-conviction proceedi ngs follow ng inposition of
death, and a stay of trial court proceedings will not be
automatic on the filing of an interlocutory appeal, but the
def endant nust request a stay.

In M. Power’s case, an interlocutory appeal was granted
because the trial court’s order granting the State access to a
conpel | ed exam nation of M. Power would “irreparably harni M.
Power and appellate review was required to address this inequity.

M. Power orally requested a stay of the proceedi ngs from
the trial court. It was denied. M. Power then requested a stay
in witing. Again, this was deni ed.

M. Power filed a Notice of Appeal in the Grcuit Court (PC
R 607-611) and Mdtion to Stay Proceedi ngs Pending Interlocutory

Appeal in the Florida Suprene Court. On October 8, 1999, this

12



Court granted a stay pending an interlocutory appeal. One week
| ater, on Cctober 15, 1999, this Court denied the State’'s Mtion
to Dism ss the Appeal.

M. Power properly applied for and received a tenporary stay
and this Court properly accepted this issue in an interlocutory
appeal. Thus, M. Trepal’'s case, which addresses this Court’s
ability to entertain interlocutory appeals, applies and is

consistent with M. Power’'s case.
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CONCLUSI ON

M. Power relies on the argunments in his Initial Brief and
Reply Brief. He specifically does not waive any claimor issue

previously raised before this Court.
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