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SUMVARY OF ARGUMENTS

The Florida Legislature’s decision nore than twenty years
ago to protect our children does not violate the Sixth
Amendnent . The statute finds the right balance between the
Defendant’s rights and protection of our children. It is
l[imted in scope and application, and the protection it provides
to children far exceeds the extrenely slight, if any,
i nfringenment on the Defendant’s rights.

Therefore, this Court should affirm the district court’s
decision, and hold that Section 918.16, Fla. Stat. (1999) is

constitutional on its face and as appli ed.



ARGUMENT

PO NT_ON REVI EW

THE DI STRICT COURT CORRECTLY HELD
THAT THE PARTIAL CLOSURE OF THE
COURTROOM ALLON NG THE MEDI A AND
| NTERESTED PERSONS TO REMAIN, AND
NARROWNG THE CLOSURE TO THE
LIMTED TIME DURING WHCH THE
CH LD VICTIM TESTIFIED, SATI SFI ED
THE DEFENDANT' S SI XTH  AMENDMENT
RI GHAT TO A PUBLI C TRI AL.

VWile the "right to access to crimnal trials is of
constitutional stature, it is not absolute.” A obe Newspaper
Co. v. Superior Court for Norfolk County, 457 U. S. 596 (1982).
States have a conpelling interest in "safeguarding the physica
and psychol ogical well-being of a mnor". ld. at 607. Thi s
Court, nore than 80 years ago, held that "[t]he exclusion by the
court of all persons other than those interested in the case
where, from the character of the charge and the nature of the
evidence, public norality would be injuriously affected, does
not violate the constitutional right to a public trial."
Robertson v. State, 64 Fla. 437, 60 So. 118 (1912). That sane
premse was re-affirmed by this Court many years later in
Douglas v. State, 328 So. 2d 18 (Fla. 1976).

In the past, when trial courts ordered total closure of the

courtroom during a trial, appellate courts have required trial
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courts to perform a balancing test patterned on the United
States Suprene Court’s decision in Waller v. Georgia, 467 US
39 (1984). See Thornton v. State, 585 So. 2d 1189 (Fla. 2d DCA
1991); Pritchett v. State, 566 So. 2d 6 (Fla. 2d DCA 1990). The
VWal |l er analysis listed four parts: 1) the party seeking to close
the courtroom nust advance an overriding interest that is likely
to be prejudiced; 2) the closure nust be no broader than
necessary to protect that interest; 3) the trial court nust
consi der reasonable alternatives to closing the proceedings; and
4) the court nust make findings adequate to support the closure.
VWal l er at 48. The Waller analysis has been applied by courts as
the proper nethod of balancing the rights of a defendant and the
State’s interest in protecting the physical and psychol ogical
well-being of a wtness when there is a total closure of the
courtroom

Long before the Waller decision, however, the Florida
Legi slature had already nmade a simlar determ nation. In 1977
the Legislature determned that the State has an overriding
interest in protecting the well-being of children under the age
of 16 who are called upon to testify concerning any sexual

of f ense. See Chapter 77-312, 828, at 1338, Laws of Fla.



| nherent in the statute! is the Legislature’s analysis which
parallels the Waller analysis. The Legislature determ ned that
the State has a conpelling interest in protecting child victins
and w tnesses, especially with regard to matters relating to
sexual offenses. A victim of child sex abuse can so easily
beconme victimzed by the crimnal justice system over and over
during the many vyears it may take for a case to be final.
Protecting children under 16 years old is clearly an interest
that is likely to be prejudiced in a crowded courtroom So, the
first Waller el ement was net.

Next, the Legislature built into the statute the second
el ement of Waller -- that the closure nust be no broader than
necessary to protect that interest. Here, the statute
specifically allows for <certain persons to remain in the
courtroom even after the closure. The |ist of exceptions to the
cl osure provides a bal ance between the State’s interest and the
interests of the public and defendant to a public trial. The
list allows the "parties and their imediate famlies or
guardi ans, attorneys and their secretaries, officers of the
court, jurors, newspaper reporters or broadcasters, court

reporters, and at the request of the victim victim or wtness

The statute was initially Section 917.29, but |ater becane
918. 16.



advocates designated by the state attorney’s office.” Section
918.16, Fla. Stat. (1999).

It is clear that the closure, which allows the famly of
both sides to remain, as well as all of the news nedia, is no
broader than necessary. It excludes those who have no direct
interest in the case, but allows for the news nedia to remain.
That, in itself -- the continued presence of the news nedia --
acts to preserve the "public trial" nature of the proceedings
even though it is closed to others.

Furt her, the statute enbraces the —consideration of
reasonable alternatives to closure by |limting the persons who
are excluded. Prior to the statute, a trial court m ght exclude
all persons from the courtroom O a court mght allow the
victim to sonehow be hidden from view while testifying, thereby
triggering i ssues surrounding the defendant’s right of
confrontation. Instead, the statute determned that the
"reasonable alternative" to absolute closure or sone other

method is to close the courtroom partially. The statute, then

identifies the limted group of victins/witnesses that can
invoke the statute, and it |imts the persons who nust be
excl uded. In other words, the statute acts as the "reasonabl e

alternative" that the Wall er anal ysis requires.

Finally, the Legislature, by carefully designing the



statute, precluded the necessity of separate findings when the
trial court enployees the statute, and conplies with the letter
of the |aw When a closure is “by the book” according to the
terms of 8918.16, no separate findings by the trial court are
required. They are already enconpassed in the statute.

It seens clear, however, that if a trial court inposes a
closure wunder any situation other than what is specified in
8918.16, a trial court nust apply the Waller analysis. For
instance, if a trial court decided to clear the courtroom for a
victimiwitness who was 16 years old or nore, the court would
have to make findings on the record to justify the closure.
Simlarly, if the trial court determned that it was necessary
to exclude sone of the persons identified by 8918.16 as exenpt
fromthe closure, the trial judge would have to apply the Waller
anal ysi s. But a closure that is "by the book" according to the
requi renents of 8918.16 sinply does not violate a defendant’s
Si xt h Amendnent right.

The Legislature has the authority, and the duty, to protect
children who have been the victins or wtnesses of sexual
crinmes, who are called wupon to conme forward and publicly
describe the acts which the defendant commtted. The statute is
designed to enable and encourage those children who have

evidence to present to the court to come forward wth sone



assurance that the very court which conpels their presence wll
protect them So, the statute acts to protect those children
while protecting the defendant’s and the public's right to a
public trial. It is no broader than necessary to protect the
multiple interests involved. It is a fair balance between
protecting the innocent children who have been victimzed and
the constitutional rights of the accused.

The trial court <correctly enployed that statute in the
i nstant case. The child victimwas only six and seven when the
Def endant repeatedly sexually abused her. When she was seven,
she told soneone about the abuse, and the Defendant was charged.
For reasons well beyond the control of the young victim the
case did not cone to trial for several years. At the tinme of
trial, the young victim was barely 14 when she was finally
called on to testify about that abuse.

Testifying about such sexually explicit and intimate acts
committed on her and by her m ght have been even harder for the
child to testify at 14 than at 7 years old. At 14, the child
was faced with the well-docunented and universally felt angst
that a typical teenager faces. Coming to terns with sexuality
and sexual matters can be traumatic enough for a normal teenager
in the ordinary course of life. When that teenager is put on

the witness stand to speak in detail about sex acts which the



Def endant perfornmed on her and had her perform on him it is
hard to imagine that there would not be a trenendous anount of
t rauma.

Perhaps the child did repeat nany tinmes over the severa
years it took to get to trial the details of the sex acts the
Def endant perforned on her. But there is a substantia
difference between telling a trained counselor or investigator
in a private room and telling a room full of strangers. A
courtroom setting is intimdating in and of itself wthout any
addi tional circunstances. Even the nobst experienced trial
attorney feels that anxiety and nervousness when sitting in the
w t ness box. It must certainly be alnobst overwhelmng to a
young chil d.

In the instant case, the trial court applied the clear
| anguage of the statute which requires the court to close the
courtroom during that child s testinony. The court properly
excluded all persons who were not delineated in the statute,
whi ch anmbunted to just four spectators. As soon as the child
conpleted her testinony, the courtroom was opened to all
spectators again. (T.914). There was no violation of the
Def endant’ s Si xth Amendnent right to a public trial.

Since the Waller decision, appellate courts throughout the

country have nmade a distinction between a total closure and a



partial closure of the courtroom or proceeding. U S. v. Deluca,
137 F.3d 24 (1t Gr. 1998); Ayala v. Speckard, 131 F.3d 62 (2
Cr. 1997); U S v. Brazel, 102 F.3d 1120 (11 Cr. 1997); Wods
v. Kuhlmann, 977 F.2d 74 (2" Cr. 1992); U S. v. Sherlock, 962
F.2d 1349 (11" CGr. 1989); Douglas v. Wainwight, 714 F.2d 1532
(11" CGir. 1983); Davis v. Reynolds, 890 F.2d 1105 (10t cir.
1989); U.S. v. Sherlock, 865 F.2d 1069 (9'" Cir. 1989).

These courts have consistently applied a |esser test when
anal yzing cases of partial closure. Instead of requiring the
State to show a “conpelling” reason, a partial closure only
requires a show ng of “substantial” reason. The First Grcuit
Court of Appeals nost recently observed that “[t]hese courts
essentially conclude that a less stringent standard is warranted
in the ‘“partial’ closure context provided the essential purposes
of the ‘public trial’ guarantee are served and the
constitutional rights of defendants are adequately protected.
(internal cites omtted) As yet, no (federal) court of appeals
has held otherw se.” DeLuca at 33. One appellate court even
pointed to the U S. Supreme Court’s opinion in Press-Enterprise
Co. v. Superior Court, 464 U S. 501 (1984) to show that there is
a clear distinction between total and partial closure of a

courtroom See Sherlock, 865 F.2d at 1076 (“In Press-Enterprise



itself, the Court alluded to the distinction between total and
partial closures by stating that when I|imted closure is
ordered, ‘the constitutional values sought to be protected by
hol di ng open proceedings may be satisfied later by nmaking a
transcript of the <closed proceedings available wthin a
reasonable tine.’”). In short, reviewng courts see a clear
di fference between total closure and partial closure.

The instant statute provides only a partial closure. The
statute limts the circunstances under which the trial court can
make a statutory closure — only when the witness is under 16
years of age or is nentally retarded, and the wtness is
testifying about a sex offense. 8918.16, Fla. Stat. (1999).
That very limted situation is not the only paraneter for the
partial closure. The closure is |imted further by exenpting 1)
the parties, 2) the imediate famly (or guardian) of the
parties, 3) attorneys for the parties and their staff, 4)
officers of the court, 5) jurors, 6) newspaper reporters or
broadcasters, 7) court reporters, and 8) the victim or wtness
advocate (if the wtness asks for one). These categories of
exenpt persons forma strict [imtation on the closure.

It is also these categories of exenptions that provide the
Si xth Amendnent’s guarantee of a public trial. The news nedi a

is always exenpt to closure under the statute. The defendant’s
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famly is also exenpt from closure. Oficers of the court and
all other courtroom personnel, as well as the court reporter,
al so provide the assurance of a fair and public trial. The
court reporter nmakes it possible for the public to review the
testimony and evidence presented during the w tness’ testinony.
The only limtation on the public aspect of the trial is the
ability of spectators to observe the witness as she testifies.
There is no closure or sealing of the evidence or testinony.

This minor limtation for the very narrow tinme during which
the wwtness is testifying, creates no hardship or deprivation of
constitutional rights. The defendant has full right of
confrontation of the wtness. He has the watchful eye of the
media and his own famly. He has the presence and services of
his attorney’s staff. He is deprived of nothing.

The Florida Legislature’s decision nore than twenty years
ago to protect our children does not violate the Sixth
Amendnent . The statute finds the right balance between the
Defendant’s rights and protection of our children. It is
l[imted in scope and application, and the protection it provides
to children far exceeds the extrenely slight, if any,
i nfringenment on the Defendant’s rights.

Therefore, this Court should affirm the district court’s

decision, and hold that Section 918.16, Fla. Stat. (1999) is
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constitutional on its face and as appli ed.

12



CONCLUSI ON

Based on the argunments and authorities presented herein, the
State respectfully asks this court to uphold the decision of the
Fifth District Court of Appeal in all respects.
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