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PRELI M NARY STATEMENT

Appel | ee adopts the nethod of record citation set forth by
appel | ant . Accordingly, references to the record wll be cited
as volunme nunber followed by “R with the appropriate page
nunbers, i.e., 1, RL The trial transcript will be cited as
vol ume nunber followed by “T" with the appropriate page nunbers,
i.e., I, T300. The supplenental record will be cited as “S

and the volune nunber followed by either “T" or “R wth the

appropriate page nunbers, i.e., SII, T85. References to the
exhibits will be cited as “E’ and the volune nunber followed by
“E” with the appropriate page nunbers, i.e., EIl, E250.



SUMVARY OF THE ARGUMENT

Appellant’s first claim is that the two homcides were
i nproperly charged in the sanme indictnment because they were not
connected acts or transactions and that the trial court abused
its discretion in denying his notion to sever. The denial or
granting of a notion for severance is reviewed for an abuse of
di scretion. Based on the facts presented to the |ower court,
the trial court’s conclusion that joinder of the offenses was
appropriate was within the court’s discretion and appel |l ant has
failed to show an abuse of that discretion.

The trial court properly denied appellant’s Mtion to
Suppress where appellant freely and voluntarily confessed to the
murders of Cristy Cowan and Deni se Roach

Smthers’ absence during the notion in limne and the
failure to obtain a witten waiver was not raised below
Accordingly, the claim is barred and appellant nust show
fundanmental error to obtain relief. As Smthers’ absence during
the purely |egal proceeding was harm ess, he has not established
that fundanental fairness has been thwarted and is not entitled
torelief.

Appel lant’s next claimis that the sentencing judge erred
by finding that the wespecially heinous, atrocious or cruel
aggravating circunstance applied to the homcide of Denise

Roach. In both of Smthers’ versions concerning Roach’s nurder



it is clear that she was conscious and struggling for her life.
Accordingly, there was conpetent substantial evidence to support
the trial court’s finding that these statements, coupled wth
the physical evidence established the heinous, atrocious or
cruel aggravating factor.

Appellant’s next claim is that the trial court erred in
finding the cold, calculated and preneditated factor with regard
to the nurder of the second victim Cristy Cowan. He contends
that there was no proof of a careful prearranged plan to kil
the victim when appellant invited her into his truck and that
Cowan’s death was the result of an angry confrontation over
nmoney, which negates the “cold” elenent of this aggravating
factor. It is the state’s contention that the evidence refuted
appellant’s version of the nurder and supported a finding that
the nurder of Cristy Cowan was cold, cal culated and
premedi t at ed.

Appellant also contends that the trial judge erred by
failing to declare a mstrial during the penalty phase testinony
of forensic psychiatrist Barbara Stein after she identified |ack
of renorse as a quality of anti-social behavior. Appel | ee has
no dispute with the proposition that l|ack of renmorse has no
place in the consideration of aggravating circunstances. The
record here is clear, however, that the prosecutor was not

seeking to use lack of renorse as an aggravating factor, either



wth this wtness's testinony or in his closing argunent.
Rat her, the expert was describing the qualities of anti-social
behavi or. There was no nention of absence of renorse as an
aggravator in the prosecutor’s closing argunent and, therefore,
no error was commtted.

Finally, although appellant has not asserted that the
sentences inposed in the instant case were disproportionate, the

state would note that the sentences are proportionate.



ARGUMENT
| SSUE |
VWHETHER THE TRI AL COURT ABUSED I TS
DI SCRETI ON BY DENYlI NG APPELLANT' S MOTI ON TO
SEVER THE TWO OFFENSES.
Appellant’s first claim is that the two hom cides were
i nproperly charged in the sanme indictnment because they were not
connected acts or transactions and that the trial court abused
its discretion in denying his notion to sever. The denial or
granting of a notion for severance is reviewed for an abuse of

di scretion. Fotopoulos v. State, 608 So. 2d 784, 790 (Fla.

1992) (granting a severance is largely a natter within the trial

court’s discretion); Crossley v. State, 596 So. 2d 447, 450

(Fla. 1992) (noting that the standard of review for cases
involving the consolidation or severance of charges is one of
abuse of discretion). Based on the facts presented to the | ower
court, the trial court’s conclusion that joinder of the offenses
was appropriate was within the court’s discretion and appel | ant
has failed to show an abuse of that discretion.

On May 21, 1998, appellant raised the severance issue for
the first time in a witten notion to sever the offenses. (1,
R64-7) The court heard argunments on the notion on June 29, 1998
and August 13, 1998. At both hearings the court sought and

received a factual basis supporting the state’s decision to join



the offenses.?!

for

both parties

I ssue. (Sshi,

and

foll ow ng

1998:

After hearing argunent the court invited counsel

to submt witten nenoranda of |law on the

T196- 206, 235-71) Upon consideration of witten

oral argunents

and

fi ndi ngs

of counsel, the Ilower court mde the

in a witten order entered on August 24,

* * %

The Court has considered a proffer of
the State’s proof on the relevant issues,
comment s of counsel on t he
practicalities 1involved in a joined or
severed trial.

Based

on the nenoranda and the factua

proffers by counsel, the Court finds that
the two homcides, while separated in tine

by

as

connect ed
epi sodi ¢ sense.

sever ed,
rel evant

many as fifteen (15) days, are

acts or transacti ons in an

Additionally, it is likely that even if
evi dence of one hom cide would be
and adm ssible in a separate tria

of the other hom cide, pursuant to section
90. 404( 2),
of notive,

pl an,

Florida Statutes, on the issue(s)
opportunity, intent, preparation

or know edge. See generally Hunter v.

State, 550
section 90.403, Florida Statutes.

Judicial econony is of no nonent or
concern to the Court, given that the State

w |

seek

So. 2d 244 (Fla. 1995). See also

a death penalty upon a conviction

of either count.

| t would be illogical to present
evidence of the finding of Cristy Cowan’s
recently
evidence of the finding of Denise Roach’s
deconposed body. Both bodies were found at
the sane tine and at the sane pl ace.

The statenents by the Defendant include

deceased body separate from

1 The notion was not

and

appel | ant

has

renewed at the close of the state' s evidence
not suggested that the Ilower court

m sconstrued the facts before it. (X, T1099-1100)

6



Il n Gudi nas V.

first, his admssion to killing Cristy

Cowan, and later his admssion to Kkilling
Deni se Roach. These adm ssi ons are
separated by several hours. It would be

msleading to a jury to suggest to them or
to allow them to infer, that the Defendant
was questioned for several hours before he
admtted the homcide of Cristy Cowan, when
in fact he initially admtted to the
hom ci de of Denise Roach, and then upon
further guesti oni ng, admtted to t he
hom ci de of Cristy Cowan.

The two offense[s] occurred at the sane
| ocation, within two weeks of each other,
and were simlar in nature and in the manner
in which they were perpetrated. Bot h
of f enses i nvol ved victins who wer e
prostitutes working in the sane area who had
sexual relations wth the Defendant at the
house where each was killed and where the
body of each was found. Each was killed in
a simlar fashion.

(I, R81-
5)

State, 693 So. 2d 953 (Fla. 1997), this Court

reviewed the holding in Ellis v. State, 622 So. 2d 991 (Fla.

1993), where this Court surveyed a nunber of cases, interpreting

j oi nder

within the nmeaning of rule 3.150(a), Florida Rules of

based on "two or nobre connected acts or transactions"

Crim nal

Procedure. 2 From a review of those cases, the @di nas Court,

quoting Ellis, concl uded:

2 The cases reviewed included Wight v. State, 586 So.

First, for joinder to be appropriate the
crimes in question nust be linked in sone
significant way. This can include the fact

2d 1024

(Fla. 1991); Crossley v. State, 596 So. 2d 447, 450 (Fla. 1992);
State, 455 So. 2d 330 (Fla. 1984); and Fotopoul os v.

Bundy v.

State, 608 So. 2d 784 (Fla. 1992).

7



t hat t hey occurred during a "spree"
interrupted by no significant period of
respite, Bundy, or the fact that one crine
is causally related to the other, even
though there may have been a significant
| apse of tine. Fotopoulos. But the nere fact
of a general t enpor al and geographic
proximty is not sufficient in itself to
justify joinder except to the extent that it

hel ps prove a proper and significant 1ink
between the crines. Crossley. Ellis, 622

So. 2d at 1000.

Gudinas, 693 So. 2d at 959-961
(footnotes omtted).

Wth those rules in mnd, this Court found that Gudinas’
three separate, unsuccessful attenpts to break into the first
victims car after followng her from the other parking | ot
within no nore than three hours and in the sanme proxinmate area
as the rape and nurder of the second victim provided a causa

link between the crines, thus allow ng joinder under Fotopoul os.

The Gudinas Court further noted that even if the charges
shoul d have been severed, any error would be harm ess beyond a
reasonabl e doubt because the testinony still would have been
adm ssible in a severed trial for the second attack as simlar
fact evidence in establishing Qudinas' notive. Charles W
Ehrhardt, Florida Evidence § 404.14 (1995 ed.).

Subsequently, in Rolling v. State, 695 So. 2d 278, 294-96

(Fla. 1997), this Court also rejected Rolling’s claim that the
trial court inproperly joined three cases under Florida Rule of

Crimnal Procedure 3.150(a) for purposes of his sentencing



trial.

based on the decisions in Bundy v. State, 455 So. 2d

1984), Wight v. State, 586 So. 2d 1024 (Fla. 1991),

This Court reviewed the relevant facts and held that,

330 (Fla.

Fot opoul os

v. State, 608 So. 2d 784 (Fla. 1992), Crossley v. State, 596 So.
2d 447 (Fla. 1992), and Ellis v. State, 622 So. 2d 991 (Fla
1993), the trial court correctly concluded that the Rollings’
of f enses wer e connect ed by t enpor al and geogr aphi cal
associ ation, the nature of the crines, and the manner in which
they were commtted. This Court agreed with the trial court

whi ch hel d:

From a review of those cases, the [Florida
Suprene] Court discerns several rules to be
applied to determ ne whether or not offenses
are 'connected' for purposes of the rules of
joinder. First, the Court found that 'for a
joinder to be appropriate the crinmes in
guestion nust be linked in sone significant
way. ' Ellis, at [1000]. Two recognized
"links' were nentioned by the Court in its
opinion: the fact that one crinme is causally
related to the other, and the fact that the

crimes occurred "during a 'spree

interrupted by no significant period of
respite.” 1d. The Court then added that the
general tenporal and geographical proximty
is not, in and of itself, a link, but is
considered insofar as it "helps prove a
proper and significant [|ink between the

crimes."” Citing Crossley.

In this case, based on the testinony
present at the hearing, the [trial] [c]ourt

finds no causal |ink between the offenses in
the sense that one offense was used to
i nduce soneone to comm t anot her.

Fot opoul 0s. The [c]ourt finds, however, that
the offenses charged at the three crine
scenes are linked by a tenporal continuity,



not nerely a tenporal proximty. Tenporal
continuity is one of the 'significant |inks'
recogni zed by the Suprene Court in Ellis as
found in Bundy--although by a different
name. The [c]ourt noted that the offenses in
Bundy occurred "during a 'spree' interrupted
by no significant period of respite." It is
apparent from the context and from the
reference to "respite" that the word,
"spree," was neant to refer to a tenporal
continuity. From the factual i nformation
provided to the court at the hearing, the
[c]ourt finds that the events were so |inked
as to constitute a single prolonged episode
during which the deaths of five persons were
ef f ect ed.

Rolling v. State, 695 So. 2d 278,
294-96 (Fla. 1997)

In the instant case, the evidence showed that both Denise
Roach and Cristy Cowan were prostitutes who worked the area of
Hi | | sborough Avenue and 40th Street. (Viil, T906-7) Thr ee

state witnesses who were prostitutes working that area knew both

victinms at the tinme of their disappearance. (VIII, T906-7, 968-
74, 983-86) One of these wtnesses, Bonnie Kruse, observed
Smithers in his black truck at the Luxury Motel. (Virl, T929,

931) She testified that she had “dated” Smthers and that she
remenbered him because during the date Smthers kept trying to
get her to go to his place in Seffner. She did not go even
t hough he insisted. (VI11, T925-27) One witness says Cristy
Cowan got into a vehicle. (IX T974-78) That was the last tine
she saw her. (IX, T974-78)

Mari on VWit ehurst owned the hone where the two victinse were

10



f ound. It used to be the home of M. Witehurst’s nother, and
at the tinme of the nurders, M. Witehurst had hired Sam
Smthers to do yard work on the property. (V, T388-93, 405-6)
Smthers did not have permssion to enter the hone. On May
28th, 1996, Ms. Wiitehurst went to the property to inspect work
that was supposed to have been previously conpleted by Smthers.
She was surprised to find Sam Smithers’ black truck parked in
the garage and Smthers in the garage washing off an axe near a
pool of blood. (V, T406-8) She also saw a streak of blood as if
sonet hing had been dragged out of the garage and towards the
back pond. Sam Smthers told her that a squirrel nust have been
killed and he would wash the blood up. (V, T414-15) V5.
Wi tehurst also saw potato chips lying on the garage floor.
VWhen Ms. Whitehurst left she called the Sheriff's Ofice. (v,
T421) Deputies arrived to find both Cristy Cowan and Denise
Roach dead and floating in the back pond. (V, T467-70, 472-73)
According to the Medical Examner’'s Ofice, Cisty Cowan had
died shortly before her body was found and Deni se Roach died a
nunber of days earlier. (VII, T698, 721-2)

The Medical Examner testified that if Denise Roach's bl ood
had been on the garage floor, it would have been dried up at the
time Ms. Wiitehurst observed the bl ood. Dried blood was found
on the walls of the garage that DNA natched as possibly com ng

from Deni se Roach, however, the blood seen earlier on the garage

11



floor was washed away and the floor was wet when Deputies
arrived.

Potato chips were found on the garage floor and in the
house. A condom w apping was found in the house. Fingerprints
of Sam Smthers were found in the house and a mxture of
secreted fluids was found on the bedroomrug that DNA matches as
possi bly com ng from Sam Sm thers and Deni se Roach. (VIl, T831-
9)

A video from a nearby convenience store showed Cristy Cowan
with Sam Smthers shortly before her body was found. She had a
bottle drink and chi ps. A Mnute Maid orange bottle was found
in the garage. (V, T498-501, EIlI, E253-8) Both victinms were

strangl ed, bludgeoned in the face, and struck on the top of the

skull with sone type of tool. Both were placed in the back
pond. Upon questioning by Ilaw enforcenent, Sam Smthers
admtted to killing both wonen in the same garage and putting

themin the sane pond. (I1X, T1046, 1050-52, 1059-64)

The Geogr aphi cal Link

Smthers concedes the existence of a geographical |ink
bet ween the two offenses. Both victins were picked up fromthe
sane notel, killed in the sane garage and dunped into the sane
pond. He contends, however, that joinder was inproper because
there is neither a tenporal link nor a causal |ink between the

two offenses as required by Rolling v. State, 695 So. 2d 278

12



(Fla. 1997) and Ellis v. State, 622 So. 2d 991 (Fla. 1993). The

state disagrees with both contentions.

The Tenporal Link

First, while the facts do not show that these nurders were
commtted within three days as the nurders in Rolling were, the
evi dence does establish that both nurders were commtted wthin
seven to ten days of each other. (VII, T698, 722-3). MNbreover,
the evidence also establishes that during this sane tinme period
Smthers was actively trying to persuade at |east one other
prostitute to | eave the notel with him (VIIl, T925-7) This is
not the six nonth period of tinme such as that considered by the

Court in State v. Conde, 743 So. 2d 78 (Fla. 3d DCA 1999), as

relied upon by appellant. The facts herein establish that
Smthers’ actions are one continuous episode over the course of
little nmre than a week at nost and that joinder was
appropri ate.

The Causal Link

Furthernore, as appell ant recognizes, joinder does not fail
even absent the tenporal |ink. Even crimes that are separated
by a substantial lapse in tine can constitute a single episode

if the crinmes are causally related to each other. Spencer V.

State, 645 So. 2d 377, 381-82 (Fla. 1994); Ellis v. State, 622

So. 2d 991, 1000 (Fla. 1993); and Fotopoulos v. State, 608 So

2d 784 (Fla. 1992). In Fotopoulos, this Court found that

13



j oi nder was proper where the first nurder occurred in Qctober

the second nurder was in Novenber and the evidence showed that
a tape of the first nurder was used by Fotopoul os to blacknai

codefendant Hunt into aiding with second nurder. Id. at 790.
In the instant case, Sm t hers’ success in persuading a
prostitute from the Luxury Mdtel to go to the estate with him
where he was free to beat, strangle and dispose of her body
undetected provided the inpetus for him to repeat hi s
performance days later. Compounded wth the evidence of
Wi t ehurst’s discovery of Smthers washing a bloody axe in the
bl oodst ai ned garage, since the evidence of one crinme could not
properly be understood wthout evidence of the other, there

exists a causal link sufficient to permt joinder. Fot opoul os

608 So. 2d at 790.

Har nl ess Error

The facts surrounding these nurders are so simlar,
interwven and connected wth one another, any error in
admtting this evidence is harm ess beyond a reasonable doubt.

In Gudinas v. State, 693 So. 2d 953, 961 (Fla. 1997), this Court

agreed that even where the charges should have been severed, any
error would be subject to a harmless review under the D GQiilio
standard where the evidence would have been adm ssible for other
pur poses. Finding that the evidence introduced against Gudi nas

woul d have also been admissible as simlar fact evidence this
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Court st ated:

Furthernore, we agree with the State that
even if the charges should have been
severed, any error would be harm ess beyond
a reasonabl e doubt. State v. DiGuilio, 491
So.2d 1129 (Fla.1986). Rachelle Smth's
testinmony still would have been adm ssible
in a severed trial for the MG ath attack as
simlar fact evi dence in est abl i shing
GQudi nas' notive for raping and nurdering
Mchelle MG ath. Charles W  Ehrhardt,
Florida Evidence 8§ 404.14 (1995 ed.).
Evi dence of @udinas' unsuccessful attack
agai nst Rachelle Smth was relevant to show
his notive for another attack I|ater that
nor ni ng. Thus, even if the charges were
sever ed, Rachel | e Smth's testi nony
regarding her encounter would have been
adm ssible as simlar fact evidence in
Qudi nas' murder trial. For the sane
reasons, we do not find that inclusion of
the Rachelle Smth charges with the charges
relating to M chell e MG ath's mur der
deprived Gudinas of a fair trial

GQudinas v. State, 693 So. 2d at
960- 961; See, also, Ellis v. State, 622 So.
2d 991, 1000 (Fla. 1993)and Crossley V.
State, 596 So. 2d 447, 450 (Fla. 1992).

In Consalvo v. State, 697 So. 2d 805 (Fla. 1996), this Court

approved the adm ssion of evidence of other crines when it
served to place the facts in context and was inextricably
intertwined. This Court expl ai ned:

In Florida, evidence of other crines,
wongs and acts is admssible if it 1is
relevant (i.e., it 1is probative of a
material issue other than the bad character
or propensity of an individual). Charles W
Ehrhardt, Florida Evidence 8§ 404.9, at 156
(1995 ed.). See Hartley v. State, 686 So.2d
1316, 1320 (Fla.1996) (citing Giffin v.
State, 639 So0.2d 966 (Fla.1994)) (both

15



stating that evidence of other crinmes which
are "inseparable from the crine charged" is
adm ssi bl e under section 90.402).

The Val ker bur gl ary was cl osely
connected to the nurder of Pezza and was
part of the entire context of the crine.
When t he police caught appel | ant
burglarizing the \Walker residence, t hey
found Pezza's checkbook on his person. It
was also as a result of the Wil ker burglary
that police placed appellant in custody.
Furthernore, appellant was in jail for this
burglary when he placed the incrimnating

call to his mther and stated that the
police were going to inplicate him in a
mur der .

Consal vo, 697 So. 2d at 813.

The evidence of Smithers’ access to the property, the house
and the garage, his visits to the Luxury Mtel, the discovery of
him cleaning up after the second nurder and the discovery of
both bodies floating in the sanme pond would be relevant to the
i ssue of preneditation and would be adm ssible to establish the
entire context out of which these crinmes arose including a
showing of intent, plan and know edge as well as refuting any
suggestion of m stake or accident on the part of Smthers.

Thus, assum ng, argquendo, that joinder was inproper, the
facts and circunstances surrounding the death of either victim
woul d be relevant, material and conpetent evidence in the nurder
of the other victim and would be Ilawfully and probably
necessarily made known to the jury as both simlar fact evidence

and inextricably intertw ned evidence. Accordingly, error, if
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any, was harnl ess.

Smthers argues that even if the adm ssion was harmess in
the guilt phase, the adm ssion would not be harmess for the
penalty phase. Al though he recognizes that certain evidence
concerning the other nurder would be adm ssible during the guilt
phase for both nurders, he contends that since the jury would be
precluded from considering the prior conviction in both trials
that he was prejudiced. This argunent ignores precedent from
this Court which permts the sentencing judge to consider a

conviction that was obtained after the conviction being

considered, but before the sentencing for that conviction.

Knight v. State, 746 So. 2d 423, 434 (Fla. 1998). Thus, even if

one of these convictions predated the other, both could still be
considered as an aggravating factor in each case. Accordi ngly,

no prejudice has resulted fromthe joinder in the instant case.
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| SSUE |1
WHETHER THE TRIAL COURT ERRED | N DENYI NG
APPELLANT’ S MOT1 ON TO SUPPRESS H S
CONFESSI ON.

Prior to trial, appellant unsuccessfully attenpted to
suppress his confession to the nmurder of Cristy Cowan and Deni se
Roach. Appel  ant now seeks to overturn that ruling. However,
a trial court’'s ruling concerning the voluntariness of a

confession is presunptively correct and should not be disturbed

unless it is clearly erroneous. See Escobar v. State, 699 So

2d 988, 993-994 (Fla. 1997), cert. den., 523 U S. 1072 (1998).

In fact, where, as here, the trial court relied upon Ilive
t esti nony, rather than transcripts, depositions or other
docunents, the clearly erroneous standard applies with “full

force.” See State v. Sawyer, 561 So. 2d 278, 281 (Fla. 2d DCA

1990), citing Thonpson v. State, 548 So. 2d 198, 204 n. 5 (Fla.

1989) .
Additionally, a reviewng court should defer to the
fact-finding authority of the trial court and not substitute its

judgnent for that of the trial court. See DeConingh v. State,

433 So. 2d 501, 504 (Fla. 1983). The appellate court nust
interpret the evidence and all reasonable deductions and
inferences which may be drawn therefrom in the I|ight nost
favorable to the trial judge's conclusions. See Shapiro wv.

State, 390 So. 2d 344, 346 (Fla. 1980).
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In view of the applicable standard of review, this Court
must affirm the ruling of +the Ilower court which denied
appellant’s notion to suppress his confession. The totality of
circunstances surrounding appellant’s confession denonstrates
its voluntary nature and that it was given by appellant’s free

wll. See Traylor v. State, 596 So. 2d 957, 964 (Fla. 1992)

As this Court stated in Traylor, “[we adhere to the principle
that the state’s authority to obtain freely given confessions is
not an evil, but an unqualified good.” |[d., at 965.

Appellant’s I nquiry About a Lawer

First, appellant maintains that Detective Flair failed to

conply with the dictates of Alneida v. State, 737 So. 2d 520

(Fla. 1999), cert. den., 120 S. C. 1221 (2000), regarding the

detective’'s duty to clarify appellant’s constitutional right to
counsel . At the suppression hearing, Detective Flair testified
as follows:

Q During that interview in the late hours
of May 28th, actually early norning hours of
May 29th, 1996, did M. Smithers [Appellant]
make any inquiries as to his need for an
attorney?

A: Yes, he did.

Q Could you please tell the Court when in
the schenme of things did he make inquiry and
what inquiry he made?

A After talking with him for sone tinme and
| — | started him — advised him of M randa
at which tinme he asked, “Do | need a
| awyer ?” And nmy response to him was, “Do
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you think you need a |lawer?” And he says,
“No. ” | said, “Do you want an attorney?”
“No. ” And | said, “Let nme do this.” I
started over again W th t he M r anda
warnings, read it to him again conpletely.
And asked if he then would consent to an

i nterview. If he wanted an attorney one
could be present, but the answers were yes
to the interview “No, | don't need an
attorney present.” He signed the consent

and continued with the interview."”

(SI, T46-
47)

Based upon this testinony, the trial court ruled that appellant
was “...properly advised of and understood his constitutional
right against self-incrimnation, and that he know ngly and
voluntarily waived those rights.” (I, R73).

Nonet hel ess, appellant nmaintains that Detective Flair did
not respond appropriately to appellant’s question. Appel | ant
relies upon the Al neida decision to craft an argunent that the
police have a duty beyond that exercised by Detective Flair in
situations where a defendant inquires about needing an attorney.
However, Al neida does not require any nore from Detective Flair
than the direct response she provided.

The confession ultimately suppressed in Al neida began wth
the foll owi ng exchange:

Q Do you mnd if we call you QOzzie
during this, or do you prefer your own nane?
A. That is okay.

Q Ozzie's okay?
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A. Ckay.

Q Can you read and wite the English
| anguage?

A. Can | read English?

Q Can you read and wite the English
| anguage?

A. Yes.
Q Did you graduate high school ?

A. No, not yet. | was still finishing.

Q Al right. Prior to us going on this

tape here, | read your Mranda rights to
you, that is the form that | have here in
front of you, is that correct? Did you
understand all of these rights that | read
to you?

A. Yes.

Q Do you wish to speak to ne now
w thout an attorney present?

A. Wll, what good is an attorney going
to do?

Q Okay, well you already spoke to ne
and you want to speak to ne again on tape?

Q (By Detective Allard) W are, we are
just going to talk to you as we talked to
you before, that is all

A. Oh, sure.

Q (By Detective Mnk) Ozzie, this is a
statenent taken in reference to an incident
that occurred at in front of Hggy' s on
Novenber 15th, 1993, in the norning hours.
Where the night manager by the nanme of Frank
Ingargiola was shot in the parking |Iot,
directly out in front of Higgy's. I n your
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own words can you tell nme what took place on
this night and your involvenment in this?

A. Yes. M and a couple of friends went
to H ggy' s after work.

See Al neida, 737 So. 2d 520, 522 (enphasis supplied). Al neida

then confessed to three nurders. See id.

In suppressing Alneida’s confession, this Court set the
guidelines for law enforcenent to follow when faced with a
def endant who nmakes inquiry concerning his rights.

[1]f, at any point during custodial
i nterrogation, a suspect asks a clear
guestion concerning his or her rights, the
officer nmust stop the interview and make a
good-faith effort to give a sinple and

straightforward answer . To do
otherw se--i.e., to give an evasive answer,
or to skip over the question, or to override
or "steamroll" the suspect--is to actively
pronote the very coercion that Traylor was
i ntended to dispel. A suspect who has been
ignored or overridden concerning a right
will be reluctant to exercise that right
freely. Once the officer properly answers

the question, the officer may then resune
the interview (provided of course that the
defendant in the neantine has not invoked
his or her rights).
Al neida, 737 So. 2d at
525.
Here, in response to appellant’s question concerning his
right to counsel, Detective Flair asked him point blank whether
he wanted an attorney. Appellant clearly responded that he did

not want an attorney. Detective Flair then further clarified

appellant’s rights by repeating his Mranda rights in their
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entirety. Appel lant then initialed each |line of the Mranda
form signed his consent and voluntarily —continued the
interview. Appellant confirmed that he waived his rights in his
testinony at the suppression hearing, adding that he did not
feel that he needed an attorney at that point. (S, T168).
Finally, Detective Flair clarified on cross-exam nation that,
had appellant invoked his right to counsel, she would not have
conti nued questioning. (SI, T73).

The state asserts that Detective Flair’s response net the
requirenents set forth in Al neida. In contrast, the detective
questioning Alneida ignored his reference to his right to
counsel ; thereby, “steanrolling” Alneida into a confession. See
Al nei da, at 525. No such inproper “ganmesmanship” occurred in
t he i nstant case.

To the contrary, Detective Flair directly asked appell ant
if he wished to have an attorney, and appellant declined the
of fer. Under those circunstances, Detective Flair was free to
resune the interview where appellant knowingly and voluntarily
wai ved his rights. As such, the trial court properly denied the
nmotion to suppress as it related to appellant’s inquiry
concerning his right to counsel

Appeal to Religious Convictions

Appel I ant argues that Detective Metzgar coerced appellant’s

confession by nentioning that if appellant was a Christian he
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m ght want to tell the truth. (SI, T86-87). However, as in
Hudson and Roman, the reference to Christianity failed to render

the confession involuntary. See Hudson v. State, 538 So. 2d

829, 830 (Fla. 1989); and Roman v. State, 475 So. 2d 1228, 1232

(Fla. 1985), cert. denied, 475 U S. 1090 (1986) (both dealing

with the Christian burial ploy seeking to elicit a confession by
suggesting that the victim deserves a proper Christian burial).

I n Hudson, 538 So. 2d 829, 830, the defendant was read his
rights at least twice, and indicated that he understood them
before waiving them The only prom se made to Hudson was that
he would be taken away from the body's location as soon as

possi ble. See Hudson, 538 So. 2d at 830. Under those

circunstances, the appellate court agreed with the trial court

that this promse did not coerce Hudson's confession. See
Hudson, at 830. Moreover, no police overreaching or coercive
police conduct rendered Hudson's confession involuntary. Id.,
at 830.

Simlarly, in Roman, the use of this tactic did not directly
result in the defendant's statenent. See Roman, 475 So. 2d
1228, 1232. The record reflected that the defendant was a
forty-five year old man of intelligence within the normal range,
albeit at the |ower end. He did not appear intoxicated or
mentally ill at the time of the confession. He was read Mranda

war ni ngs, was capabl e of understanding them and indicated that
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he did, in fact, understand them He was offered sustenance and
not prom sed or threatened. He was not handcuffed, and despite
vomting and trenbling seenmed alert and perceptive. See Roman
475 So. 2d 1228, 1232-1233. Under those circunstances, the
appellate court found that the deception was insufficient to
make an otherw se voluntary statenent inadm ssible. See Ronan
475 So. 2d at 1233.

Li kewi se, Metzgar’s single passing reference to Christianity
failed to render appellant’s confession involuntary. The record
reflected that appellant had graduated high school and attended
two additional years at a technical school. (SI, T49-50). He
was read Mranda warnings, was capable of understanding them
and indicated that he did, in fact, understand them (SI, T46-
50). Moreover, appellant actually testified at the suppression
hearing that he understood his rights and that he was “not an
idiot in any way.” (SIl, T154). In view of this testinony, the
trial court correctly ruled that the questioning by the
detectives could not be characterized as a “blatantly coercive
and deceptive ploy” as condemmed in Hudson and Ronan. (r,
R73) .

Not ably, appellant has failed to identify any Florida case
in which the use of the “Christian burial” ploy alone, or
coupled with other factors, rendered a confession involuntary.

In fact, the only authority presented by appellant regarding the
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use of religion to i nduce a confession IS readily
di stingui shable fromthe case at bar.

In Carley v. State, 739 So. 2d 1046 (M ss. App. 1999), the

appel l ate court suppressed a confession obtained froma fourteen
year old boy where evidence of nental disability was presented.
The totality of ci rcunst ances render ed t he conf essi on
involuntary because, in addition to the factors involving the
juvenile’'s age, experi ence, educati on, backgr ound and
intelligence, the police used overreaching interrogation
tactics. Such tactics included the invocation of the deity,
di scussion of Heaven and Hell, and the promise that “the truth
sets you free” to induce the confession. The interrogating
officer even admtted to telling the juvenile that the only way
he could go to Heaven was to “cone forward and tell the truth —

tell the truth of your sins.” See Carley, 739 So. 2d 1046,

1053.

Based upon this evidence, the appellate court determ ned
that the officer’s tactic of wusing the concept of religious
sal vation inproperly induced a confession from the boy who had
been resolute in denying involvenent in the nurder of his

adoptive parents. See Carley, 739 So. 2d at 1054. Furthernore,

the trial judge had actually expressed “a clearly defined and
reasonabl e doubt regarding the admssibility of Carley’'s

confession.” See Carley, at 1055. As such, under the totality
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of circunstances, the confession had been inproperly admtted.
Id.

G ven the stark contrast between the facts of the instant
case and the circunstances of Carley’'s confession, the Carley
decision is not applicable. Consequent |y, Detective Metzgar’s
single passing reference to Christianity did not affect the
voluntariness of appellant’s confession, especially where the
additional argunents raised to challenge the confession are

Wi thout nerit.

Need For Renewed M randa WWrni ngs

Appel lant clains that he was not properly re-Mrandi zed by
Detectives Flair and Blake follow ng the polygraph exam nation
adm ni stered by Detective Metzgar. Met zgar testified that he
gave appellant a polygraph consent form and a witten Mranda
form to read prior to the polygraph. Met zgar then observed
appellant read and sign both forns before the polygraph began.
(SI, T83-85). Nonet hel ess, appellant naintains that Detectives
Flair and Bl ake should have read Mranda a third tinme prior to
their interview which imediately followed the polygraph
exam nat i on. However, where the totality of evidence reveals
that appellant’s confession was freely and voluntarily nmade
W t hout coercion, the notion to suppress was properly denied.

See Croney v. State, 495 So. 2d 926, 927 (Fla. 4th DCA 1986),

citing United States v. Gllyard, 726 F.2d 1426 (9th Cr. 1984),
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and Wrick v. Fields, 459 U S. 42 (1982).

On the first day that the police discussed the nurders with
appel l ant, Detective Flair read appellant his Mranda rights and
appellant signed and initialed each line of the form (SI, T46-
48). The next day, prior to the polygraph exam nation
Detective Metzgar provided appellant with both a Mranda form
and a polygraph consent form Metzgar testified that he
observed appellant read and sign both forns. (SI, T83-85).
Mor eover, appellant actually testified at the suppression
hearing that he understood his rights and was not an idiot.
(S, T154). Under this totality of circunstances, appellant’s

statenents were freely and voluntarily nade. Contrast Henry v.

Dees, 658 F.2d 406 (5th G r. 1981)(defendant, whose intelligence
guotient placed himin educable nental retardate category, could
not have understood conplex waivers and their consequences and
di d not independently waive his constitutional rights).

Sharon Smthers' Presence During Interrogation

Lastly, although appellant clains that his wfe s presence
during his interrogation rendered his confession involuntary,
appel  ant never invoked his right to counsel and he specifically

requested that his wife be present before he would continue the

i nterview. The totality of circunstances support the trial
court’s ruling to admt the confession. This <claim is
meritless.
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The trial court analyzed the propriety of Ms. Smthers’
presence during appellant’s interrogation in accordance wth

Lowe v. State, 650 So. 2d 969 (Fla. 1994), cert. denied, 516

U S 887 (1995). In Lowe, 650 So. 2d 969, 972, the defendant
argued agai nst the adm ssion of his confession claimng that the
police used his girlfriend as an agent to coerce a confession
fromhimafter he had invoked his right to counsel.

Lowe initially waived his Mranda rights and was subjected
to some questioning before eventually invoking his right to
counsel. After the interrogation ceased, Lowe’'s girlfriend told
investigators she wanted to speak to Lowe to find out what
happened, and she agreed to have her conversation with Lowe
recor ded. The girlfriend then succeeded in convincing Lowe to
speak to police. After this conversation with his girlfriend,
Lowe confessed that he was the driver of the getaway car
involved in the crine but denied any conplicity in the nurder,
which he blanmed on one of two alleged acconplices. See Lowe,

650 So. 2d at 972. This Court, relying upon Arizona v. Muuro,

481 U. S. 520 (1987), ruled that the police did not enploy Lowe's
girlfriend as an agent to coerce a confession from Lowe and that
the trial court did not err in admtting Lowe's incrimnating
statenent. See Lowe, at 974.

In Mauro, 481 U S. 520, the defendant was arrested for

murder and taken to the police station for questioning, which
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ended after the defendant asked for an attorney. After the
defendant’s wife persisted in speaking with him and after
obtaining the approval of a supervisor, and wth the expressed
know edge that the defendant would possibly incrimnate hinself,
the police allowed the wife to speak with the defendant in the
i nterrogation room

The admssibility of the taped conversation between the
defendant and his wife was addressed by the United State Suprene
Court. The Mauro decision noted that there was no express
interrogation by the police; there was no evidence of a
psychol ogi cal ploy; and the police did not put the wife in the
roomin order to seek incrimnating responses but nerely yielded
to her persistent denands. See Lowe, at 973, citing Mauro, 481
U S at 528. Thus, the confessions in both Mauro and Lowe were
properly admtted.

Here, the circunstances of appellant’s confession show no
evidence of a psychological ploy and appellant’s wife was not
placed in the room to seek incrimnating responses. Rat her,
against their own desire to keep his wfe out of the
interrogation room the officers vyielded to appellant’s
persistent demand to have his wife present for any continued
guesti oni ng. Appel l ant actually confirmed in his testinony at
t he suppression hearing that the police did not want his wife to

be present. (SII, T182).
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None of the detectives wanted Ms. Smthers to be present
during the questioning. (SI, T20). |In fact, the detectives did
not imedi ately agree to conply with appellant’s request to have
his wife present. (S, T61). After acquiescing to appellant’s
wish to have his wife present, the interrogation continued.
However, no officer directed Ms. Smthers during the interview
nor did any officer ask Ms. Smthers to assist in the
questioning. (SI, T22-23, 63-64).

Under these factual circunstances, the |ower court properly
found that no inproper psychological ploy or coercion caused
appel l ant’ s conf essi on. As such, where the police did not use
Ms. Smthers as an agent for the purpose of obtaining
incrimnating statenents, the lower court properly admtted
appel l ant’ s confession. See Lowe, at 974.

Assum ng, arquendo, that the trial court erred in denying
the notion to suppress, given the limted nature of appellant’s
statenents and the extensive direct on circunstantial evidence
establishing that Smthers was responsible for both of the
mur der s, error, if any, is harm ess beyond a reasonabl e doubt.

The evidence established that Smthers was at the Luxury
Motel where the victinse worked as prostitutes. Def endant was
identified as the man who solicited prostitutes to go to Seffner
wth him Smthers had conplete and unfettered access to the

property and was discovered washing a bloody axe in a

31



bl oodst ai ned garage on a day he had no reason to be there and
after having |ocked the entry gate behind him A mxture of
secreted fluids was found on the bedroom rug that DNA nmatches as
possi bly comng from Smthers and Roach.

Thus, absent the exclusion of Smithers’ statenents claimng
the deaths were the result of self defense, it is beyond a
reasonabl e doubt that Smthers would have been found guilty as

char ged.
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ISSUE I11
WHETHER APPELLANT HAS ESTABLI SHED
FUNDAMENTAL ERROR OCCURRED WHEN DEFENSE
COUNSEL WAI VED APPELLANT'S PRESENCE FOR A
PRETRI AL HEARI NG WHERE A DEFENSE MOTION I N
LI M NE WAS HEARD AND DENI ED.

Appellant’s next claim is that the trial court erred in
conducting a hearing on a defense notion to preclude testinony
concerning Smthers’ involvenent with the prostitutes from the
Luxury Mtel when defendant was not present. He contends that,
al though counsel waived his presence, since Fla. R Cim P.
3.180(a) requires the defendant’s presence at all pretrial
conferences unless waived by the defendant in witing, this
Court should reverse.® Smthers’ absence during the notion in
l[imne and the failure to obtain a witten wai ver was not raised
bel ow. Accordingly, the claimis barred and appell ant nust show
fundanmental error to obtain relief. As Smthers’ absence during
the purely | egal proceeding was harm ess, he has not established

that fundanental fairness has been thwarted and is not entitled

to relief. Kearse v. State, 770 So. 2d 1119, 1124-25 (Fla.

8 Although npbst issues are reviewed for abuse of discretion

since this claimwas not presented to the court below and there
is no trial court ruling to give deference to, the standard of
review is de novo. However, since the defendant has received
the windfall of a better standard of review, i.e. de novo, by
failing to preserve the issue in the lower court, the higher
burden for unpreserved error (nust be a violation of due process
going to the foundation of the case) must be strictly enforced
or the result is that the contenporaneous objection rule becones
meani ngl ess on appeal .
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2000) .

On Decenber 7, 1998, the court held a hearing on the two
defense notions in |imne. The defendant’s presence was wai ved
on the record before the court conducted |egal argunent on the
not i ons. (S, T346) The first notion addressed at the
hearing sought to |imt the showing of a video of the crine
scene and the nedical exam ner reviewing the bodies. The state
agreed that the video would be redacted and only show the crine
scene. (SI11, T346-47). Because the court reserved ruling on
this notion, appellant recognizes that no prejudice resulted to
Smthers and, therefore no reversible error has been shown.

The second notion addressed at the hearing, concerned
testinmony about Smthers’ involvement with the prostitutes from
the Luxury Motel. Def ense counsel argued that they were trying
to limt the scope of evidence that would be presented through
prostitutes that Smthers consorted wth them Def ense counsel
asserted that the evidence was irrelevant and that relevancy
woul d be outweighed by its prejudicial value. (SIII, T348) The
state responded that these wtnesses would not only testify
about seeing the victinse with Smthers but, also, that during
dealings with Smthers, he offered one of them noney to go to
Seffner with him The state asserted that this evidence was
rel evant to establishing why the victins were in Seffner and the

nmodus operandi of the defendant. (SI11, T348) Defense counsel
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responded that the evidence was not admssible to prove
propensity and asked that the state not be allowed to introduce
the evidence in opening statenents. Counsel also asked that
when the state was prepared to present any of these w tnesses,
to have the jury be taken out and argunent be heard on the
I ssue. (Stii, T349) In response to the court’s inquiry as to
whet her the defense was asking to exclude the fact that the
W tnesses were prostitutes, defense counsel responded that they
were seeking to limt any evidence of propensity of Smthers to
consort with prostitutes. The court then denied the notion.
(Shi1, T350)

At trial three w tnesses, Bonnie Kruse, Angie Johnson and
Sharon Shepherd, testified they were prostitutes. (Viii, T908;
| X, T968, 980) Prior to calling the first of these witnesses to
the stand, the court held a bench conference to schedule the
rest of the wtnesses for the day. (Viil, T906) The state
noted that two of the ladies were going to testify that day.
Def ense counsel stated that he wanted to renew his objection to
the adm ssion of the testinony concerning his client’s sexual
conduct. The court denied the notion but told counsel if there
were any specific things to feel free to raise them
additionally. (VIII, T906-07)

Bonnie Kruse then testified that she was a prostitute who

worked streets with Cristy Cowan and Deni se Roach at the Luxury
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Mot el . She testified that Cristy was strict about condons and
had a drug problem Deni se also had drug problem and she wore
alot of jewelry. (M1, T917, 922) Kruse was able to identify
the ring found on one of the victinse as being Roach’s ring.
(VIll, T925) Kruse also identified Smthers. (VIIl, T929, 931)
She said she had dated him before and renmenbered him because
after she rejected his repeated offer of noney for her to |eave
the room and go to Seffner with him he got a look in his eye
that scared her. (VI, T926-927) She described Smthers as
having a dark truck with a “bad boys” decal. (VIIIl, T929)

Angi e Johnson testified that she was friends wth Denise
Roach and Cristy Cowan. She identified sone jewelry as
bel onging to Deni se Roach. (I'X, T968-74) When she last saw
Cristy she was getting in a vehicle. Cristy was high, it was
just her and another person. (IX, T974-978)

Sharon Sheppard testified that she was a prostitute; she was
friends at the Luxury Mdtel with Cristy and she had seen Deni se.
The last tinme she saw Cristy she was wearing a junper. (1X,
983- 86) She gave Cristy $10 and an orange package-non
| ubricated Trojan condom She had bought the big package of
condons and was able to give one to police to match to the one
found at the scene. (1X, T988-989)

Despite the court’s of fer to entertain additional

obj ections, defense counsel only found one question which he
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t hought may beconme objectionable if it got into his client’s
sexual activities.* During the state’'s questioning of Bonnie
Kruse she was asked if she was famliar with Denise Roach’s
personal habits and how she would act. (Viil, T920) Sm thers
objected based on |lack of foundation. The objection was
overruled. The state then asked if she was famliar with Cristy
Cowan as a person, her work habits and her drug habits. Counsel
renewed foundation objection and expressed concern that the
state was getting into what her habits were with respect to
sexual activities. The prosecutor asserted that she was not
going after sexual activity and the ~court overruled the
objection *“at this tinme.” (vVirl, 920-21) At no point did
defense counsel object to any evidence actually presented as
goi ng to sexual conduct.

Based on this record the state maintains that any error in
not having Smthers present during the initial notion in |imne
conference is harmess as Smthers was not prejudiced by his
absence at the hearings.

In Roberts v. State, 510 So. 2d 885, 890-91 (Fla. 1987)

this Court addressed Roberts’ conplaint that he, like Smthers,

4 Counsel nade a total of five objections during the testinony
of Bonnie Kruse, but none during the testinony of Sheppard or
Johnson. Three were |eading question objections, one was a
motion for mstrial based on Kruse' s testinony that Smthers had
a scary look in his eye and the last was to foundation where
counsel questioned if the state was getting into sexua

activity. (M1, T920, 927, 928, 929, 950)
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was

consideration of several npbtions to exclude evidence.

not

present during, anong other things, the

Court hel d:

Roberts' next point on appeal involves
three other instances in which Roberts
all eges that he was absent from the
pr oceedi ngs. Roberts argues that these
absences violated his right to be present at
all crucial stages of the trial. Roberts

first points to two pretrial conferences
claimng that he was not present at the
af t er noon sessi on of t he Cct ober 24
conference and was absent from the entire
Decenber 2 proceeding. Roberts relies on
Fl ori da Rul e of Cri m nal Procedure
3.180(a)(3) which provides that a defendant
shal | be present "[a]t any pre-trial
conf er ence; unl ess waived by Defendant in
witing." The record does not reflect
whet her Roberts was present or absent during
t hese proceedi ngs. See United States V.
Bokine, 523 F.2d 767 (5th Cr.1975) (The
burden is upon the appellant to show that he
was absent during proceedings before he
woul d have even an arguable conplaint.).
However, even assunming that Roberts was
involuntarily absent on these two occasions,
neither absence thwarted the fundanental
fairness of the proceedings. See Garcia v.

State, 492 So.2d at 363-64. During the
afternoon session of Cct ober 24, t he
follow ng notions were considered: (1) The
defendant's notion for a daily transcript of
the trial--denied; (2) Defendant's notion
to strike a/k/a on endictnent--denied, |ater
gr ant ed; (3) Defendant's notion concerning
death penalty questions during voir dire and
to enpanel a separate sent enci ng
jury--deni ed; (4) Defendant's notion for
psychol ogi cal eval uati on of M chel |l e
Ri nondi --granted wth Jlimtations; (5)
Def endant' s request for present ence
i nvestigation--ruling wi t hhel d; (6)
Defendant's nmotion for Ilist of sentencing

W t nesses and exhibits--passed with court's
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coorment that defendant had an "absolute
right" to that information; (7) Defendant's
notion to reopen depositions of R nondi and

others--granted wth [imtations; (8)
Def endant's notion to prohibit dispersal of
jury during recess--granted, (9)
Def endant's notion to seek sequestration of
jury--ruling wthheld,; (10) Defendant's
notion concerning coments on his right to
counsel - - grant ed. During the Decenber 2

conference the follow ng notions were heard:
(1) The defendant's notion to reopen the
deposition of Denise Mon, R nondi's rape

counsel or - - deni ed; (2) Defendant's notion
to restrict use of ot her crinme
evi dence- - gr ant ed; (3) Defendant's notion
for rel ease of grand jury
transcri pt--deni ed; (5) State's notion to
[imt cross-examnation of state wtness
Campbel | - - gr ant ed,; (6) State's notion to
[imt cross-examnation of state wtness
Ri nondi - - gr ant ed; (7) State's notion to
[imt i nquiry into Ri nondi ' s soci al
hi story--ruling reserved, eventual ly

gr ant ed. Al though a nunber of the rulings
on these notions were adverse to Roberts,
each of the notions heard during these
sessions involved matters in which Roberts,
if present, could not have assisted defense
counsel in arguing. Therefore, we find that
the state has net its burden in show ng
that, if in fact the defendant was not
present during these proceedi ngs, he was not
prejudiced. See id. at 364.

Roberts v. State, 510 So. 2d 885
890-91 (Fla. 1987)

To paraphrase this Court’s ruling in Roberts, “although a
nunber of the rulings on these notions were adverse to Smthers,
each of the notions heard during these sessions involved nmatters
in which Smithers, if present, could not have assisted defense

counsel in arguing. Mor eover, defense counsel did not assert
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below or here on appeal that any objectionable evidence was
introduced to the jury, despite the trial court’s invitation to
him to raise any specific objections when the evidence was
presented to the jury [in Smthers’ presence]. Thus, as
Smthers has failed to establish that any prejudice has resulted
and "fundanental fairness has been thwarted," this claim should

be deni ed. Kearse v. State, 770 So. 2d 1119, 1124-25 (Fla.

2000); Poneranz v. State, 703 So. 2d 465, 470-71 (Fla.

1997) (hol di ng that such violations are subject to harmless error
anal ysis and the proceeding will only be reversed on this basis

if "fundanmental fairness has been thwarted.")
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| SSUE |V
VWHETHER THE SENTENCI NG JUDGE ERRED BY
FI NDI NG THAT THE ESPECI ALLY HEI NOUS,
ATROCI QUS OR CRUEL AGGRAVATI NG Cl RCUMSTANCE
APPLI ED TO THE HOM Cl DE OF DENI SE ROACH.

Appellant’s next claim is that sentencing judge erred by
finding that the especially heinous, atrocious or cruel
aggravating circunstance applied to the homcide of Denise
Roach. \Wether an aggravating circunstance exists is a factua
finding reviewed under the conpetent, substantial evidence test.

When reviewi ng aggravating factors on appeal, this Court 1in

Alston v. State, 723 So. 2d 148, 160 (Fla. 1998), reiterated the

standard of review, noting that it “is not this Court’s function
to reweigh the evidence to determne whether the State proved
each aggravating circunstance beyond a reasonable doubt—that is
the trial court’s job. Rat her, our task on appeal is to review
the record to determine whether the trial court applied the
right rule of law for each aggravating circunstance and, if so,
whet her conpetent substantial evidence supports its finding,”

quoting WIllacy v. State, 696 So. 2d 693, 695 (Fla.), cert.

deni ed, 522 U S. 970 (1997). It is the state’s contention that
conpetent substantial evidence supports the trial ~court’s
conclusion that the nurder of Denise Roach was heinous,

atroci ous or cruel.?®

> Appell ant concedes that the heinous, atrocious or cruel factor
was properly applied in the sentence for Cristy Cowan.
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As the court below recognized in the witten sentencing
order, this Court has consistently upheld the HAC aggravator
where a conscious victim was severely beaten and/or strangl ed.

In Hldwn v. State, 727 So. 2d 193 (Fla. 1998), quoting,

Tonpkins v. State, 502 So. 2d 415, 421 (Fla. 1986), this Court

reiterated that it “‘is permssible to infer that strangul ation

when perpetrated upon a conscious victim involves foreknow edge
of death, extrenme anxiety and fear, and that this nethod of
killing is one to which the factor of heinousness is

applicable.” Simlarly, in Mansfield v. State, 758 So. 2d 636

(Fl a. 2000), this Court affirmed the heinous, atroci ous
aggravating factor where the victim was beaten and strangl ed.

See Cole v. State, 701 So. 2d 845, 852 (Fla. 1997), cert.

denied, 523 U S 1051 (1998); Robertson v. State, 699 So. 2d
1343, 1347 (Fla. 1997), cert. denied, 522 U S. 1136 (1998).

The trial court, in the instant case, after reviewing the
| egal standard and the facts surrounding the nurder of Cristy
Cowan, nmade the followng factual findings with regard to the
mur der of Deni se Roach

The evidence established beyond a
reasonable doubt that Denise Roach was
killed several days before her deconposed
body was found on May 28, 1996, and that the
cause of her death was blunt trauma to her
face, back of her head, and top of her head,
i ncludi ng sixteen (16) puncture wound to her
skull, and manual strangulation, evidenced
by a fractured hyoid bone. Medi cal Exam ner
Hair opined that the trauma was consistent
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with her being punched in the face by a
fist, and with forceful contact of her head
with a hard wall, and that the puncture
wounds were consistent with a screw driver
havi ng penetrated her skull and brain.

Sanuel Sm thers confessed that he argued
with Denise Roach in the garage and that
when she becane physically violent with him
he hit her several tines and did not know if
he killed her, but put her in the pond.

Sanuel Smthers testified at trial that
he watched another person nurder Denise
Roach. He testified that she was alive,
conscious, and scream ng during several of
the blows she received from an axe that were
inflicted by that person. He testified that
he was forced to place her body in the pond,
and that on a later date, he was forced to
place Cristy Cowan’s body in the sane pond
after she was killed by another person.
This testinony was rejected by the jury.

* * %

[citations to authority omtted]

In every respect, the killing of each
victim was done by the Defendant w thout
conscience on his part, and wthout pity,
and each hom cide was extrenely torturous to
the victim

This aggravating factor was proven
beyond a reasonable doubt as to both counts
and was accorded great weight by the Court
in determ ning the appropriate sentences.

(11, R247-250)

As the lower court noted, the defendant’s statenents nade
to law enforcenent and his testinony at trial support the
conclusion that Denise Roach struggled with her assailant, that
she was alive, conscious, and scream ng during several of the
blows she received from an axe that were inflicted by that

person. Detective Flair testified that Smthers’ told her
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Deni se Roach cane to the house on May 7th and told him she |ived
t here. (I'X, T1052) He said he hit her with a tree |linb, then
they went in the house. (I'X, T1053) On May 13th, he returned
to the property, she was still there and she still refused to
| eave. (I X, T1055) He said she hit him He got upset and hit
her several tinmes with his fist in her face and on her head. He
told the detective that because Roach was bl ack, sone prejudice
may have set in. During their struggle, he clainmed that Roach
threw a planter at his truck, then he hit her and she fell
against the wall where a piece of wod fell and hit her in the
face. He said she did not get up after that but that he did not
do CPR because she deserved to die. Smthers also admtted
having injuries as a result of his struggle with Denise Roach.
(I'X, T1056-59) Smthers told the detective that at one point he
grabbed Roach by the hair and she kicked him on the |eg. She
al so grabbed a nop and hit himwth it, then he hit her again.
(I'X, T1063-64) At trial, Smthers testified that Denise
Roach was killed by a drug dealer who was blackmailing him He
said Roach and the man got into an argunent, she was hollering
at the man and he was hitting her with a hatchet. (X, T1113)
The man hit Roach many tinmes in the head for what seened |ike
hours, but was probably a few m nutes. He testified that Roach
was still scream ng after the second blow with the hatchet. He

did not hear her after the third. He clained that he did not
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know how she got the sixteen puncture wounds to her head or how
her hyoid bone was broken because his eyes were closed. (X
T1161- 64)

This Court in Hldwin v. State, 531 So. 2d 124, 129, Fn 2

(Fla. 1988), upheld the finding of an aggravating factor which
was based, in part, on conflicting statenents nmade by the
def endant .

As did the trial judge, we rely in part on
appellant's own statenent to Investigator
Phifer regarding the killing of Vronzettie
Cox. Wile the appellant gave severa
statenents which were sonmewhat conflicting,
this fact alone does not prevent a court
from considering t hose parts of t he
st at enment t hat bear an i ndicia of
reliability. Johnson v. State, 465 So. 2d
499, 506 (Fla.), cert. denied, 474 U S. 865,
106 S.Ct. 186, 88 L.Ed.2d 155 (1985). The
indicia of reliability in the statenent
given to Investigator Phifer is that it
describes the killer as having a cross
tattooed on his back, as appellant does.
Al so, the statenent was very detail ed

Hldwin v. State, 531 So. 2d at 129,

Fn. 2.

Previously, in Johnson v. State, 465 So. 2d 499, 506 (Fla.

1985), this Court had agreed that inconsistent exculpatory
statenents can be used to affirmatively show consci ousness of
guilt and unlawful intent and that it was up to the trier of
fact to determ ne whether the statenents were inconsistent and

excul patory and whether such facts, if found, had any value in
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deci di ng whether there was intent or consciousness of quilt.

In both of Smthers’ versions concerning Roach’s nurder, it
is clear that she was conscious and struggling for her life.
Accordingly, there was conpetent substantial evidence to support
the trial court’s finding that these statements, coupled wth
the physical evidence established the heinous, atrocious or
cruel aggravating factor.

Despite this evi dence, whi ch est abl i shes Roach’ s
consci ousness and awareness of her inpending death, Smthers
al so argues that because Roach was a crack addict that “she may
very well have been high on crack cocaine at the tinme she was
killed.” (Initial Brief of Appellant, pg 70) There is no
evidence to support this hypothesis. Not even Smthers’
statenents or testinony suggested that she was high at the tine

of the nmurder or unaware of the torturous nature of her nurder.

In Mansfield, supra., this Court rejected a simlar argunent
by Mansfield where the nedical examner testified that although
the victims blood alcohol nay have had a calmng effect the
evidence of a struggle and defensive wounds indicates that the
victim was awake and alert enough to struggle. The Mansfield
Court noted that it had rejected simlar argunents against a
hei nous, atrocious, or cruel finding based on the purported

unconsci ousness of the victim because of the victims blood
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al cohol level in GQuzman v. State, 721 So. 2d 1155, 1160 (Fla

1998) (rejecting the unconsciousness argunent where the victins

bl ood al cohol level was .34, citing, Witton v. State, 649 So

2d 861 (Fla. 1994)), cert. denied, 526 U.S. 1102 (1999).

As the evidence in the instant case establishes that Denise
Roach fought for her life and that during this fight managed to
inflict injuries upon her attacker and that she was scream ng
while being beaten with an axe, the trial court correctly found
t hat she was conscious and aware of the nurderous attack.

Accordingly, the state urges this Court to conclude that the
trial court was correct in applying the heinous, atrocious, or
cruel aggravator to the present case.

Should this Court reject this finding, the state urges this
Court to find that under the facts of this case, error, if any,

is harnl ess. Hartley v. State, 686 So. 2d 1316 (Fla. 1996)

(error in finding that nurder was heinous, atrocious, or cruel

(HAC) was harmess); Ferrell v. State, 686 So. 2d 1324 (Fla.

1996) (error in finding that nmurder was HAC was harmess in view

of other aggravating factors.)
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| SSUE V
WHETHER THE  SENTENCING JUDGE ERRED BY
FINDING THAT THE COLD, CALCULATED AND

PREMEDI TATED AGGRAVATI NG Cl RCUMSTANCE
APPLI ED TO THE HOM Cl DE OF CRI STY COMAN.

Appellant’s next claim is that the trial court erred in
finding the cold, calculated and preneditated factor with regard
to the nurder of the second victim Cristy Cowan. He contends
that there was no proof of a careful prearranged plan to kil
the victim when appellant invited her into his truck and that
Cowan’s death was the result of an angry confrontation over
noney, which negates the “cold” elenent of this aggravating
factor. \Wether an aggravating circunstance exists is a factual
finding reviewed under the conpetent, substantial evidence test.
When reviewi ng aggravating factors on appeal, this Court 1in

Alston v. State, 723 So. 2d 148, 160 (Fla. 1998), reiterated the

standard of review, noting that it “is not this Court’s function
to reweigh the evidence to determne whether the State proved
each aggravating circunstance beyond a reasonable doubt — that
is the trial court’s job. Rat her, our task on appeal is to
review the record to determ ne whether the trial court applied
the right rule of law for each aggravating circunstance and, if
So, whet her conpet ent substanti al evi dence supports its

finding,” quoting Wllacy v. State, 696 So. 2d 693, 695 (Fla.),

cert. denied, 522 U.S. 970 (1997). It is the state’'s contention
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that conpetent substantial evidence supports the trial court’s
conclusion that the nurder of Cristy Cowan was cold, calcul ated
and preneditat ed.

The trial court, in the instant case, after reviewing the
| egal standard and the facts surrounding the nurder of Cristy
Cowan, made the followng factual findings (in pertinent part):

3. The capital felony was a hom cide
and was comm tted in a cold, calculated, and
prenedi tated manner w thout any pretense of

nor al or | egal justification. Secti on
021.141(5)(i), Florida Statutes. (250)

* * %

[facts concerni ng Roach om tted]

Seven to fourteen days |ater, Samnuel
Smthers picked up Cristy Cowan at the sane
Hi | | sborough Avenue notel at approximately
6:00 p.m after his work day to have sex for
noney, and after traveling well out of his
normal route to his honme in Plant City. He
took her to the sanme secluded property,
| ocked the gate behind him had sex wth
her, and then violently killed her as has
been previously described, which included
inflicting facial and head trauma wth an
axe and a hoe, strangling her, and possibly
dr owni ng her.

c 1,
R251)

* * %

[citations to authority omtted]

When Sanuel Smithers drove Cristy Cowan
to the property, he knew that he had killed
Deni se Roach; he knew that her body was
still on the property; he knew that he had
only $26.00 on his person to pay for sex; he
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| ocked the gate behind him after he drove

onto the property. H s preneditated design
to kill Cristy Cowan was hei ghtened beyond a
reasonabl e doubt. H s actions denonstrated

a cool and calm reflection, and no pretense
of legal or noral justification.

The Court concl udes t hat this
aggravating circunstance was proven beyond a
reasonable doubt as to the homcide of
Cristy Cowan, but t hat hei ght ened
prenmeditation to kill was not proven beyond
a reasonable doubt as to the homcide of
Deni se Roach

The Court accorded this circunstance
great weight in determning the appropriate
sentence for the homcide of Cristy Cowan
charged in count 1 of the Indictnent.

The Court did not consi der this
circunstance in determning the appropriate
sentence for the homcide of Denise Roach
charged in count 2 of the Indictnent.

(11, R252-253)

Appellant’s contention is that this nurder was the result
of his dispute with Cowan after he offered to help her when her
car becane disabled and she blackmailed him The facts do not
support appellant’s explanation and were reasonably rejected by
the court. The court below found that after having successfully
pi cked up Deni se Roach fromthe Liberty Mtel, taking her to the
Wi t ehurst estate where he was able to beat and strangle her to
death wthout detection, Smthers’ repetition of the crine
within a mtter of days denonstrates a I|level of heightened
preneditation. Moreover, since M. Witehurst was not expected,
Smthers’ actions in locking the gate behind him denonstrates

his intent to carry out his plans without interruption and is
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inconsistent with his claim that he only took Cowan to the
property to give her nopney. Smthers’ account of the crine
could be rejected in that he gave a nunber of inconsistent
versions of how Ms. Cowan died and the notive for her death.

Cf. Bedford v. State, 589 So. 2d 245 (Fla. 1991) (where

defendant’ s versions of events are inconsistent with each other,
the jury reasonably could have concluded that each of these

accounts was untrue.) See, also, Holton v. State, 573 So. 2d

284, 290 (Fla 1990).
Additionally, the lower court’s finding is not underm ned

by this Court’s decisions in Randall v. State, 760 So. 2d 892

(Fla. 2000); Finney v. State, 660 So. 2d 660 (Fla. 1995); Crunp

v. State, 622 So. 2d 963 (Fla. 1993); and, Power v State, 605

So. 2d 856 (Fla. 1992). Al though a prior murder, standing
al one, does not establish that the nurder at issue was cold
cal culated and preneditated, this Court has nade it clear that
a defendant’s previous crines have to be considered as a factor

indicating his preneditation. Zack v. State, 753 So. 2d 9 (Fl a.

2000) .

In the instant case, the conmm ssion of the prior nurder was
not the sole basis for finding that Cowan’s murder was cold
calcul ated and preneditated, it was nerely another circunstance
that when added to the other established facts supported the CCP

aggravating factor. The facts of this prior nurder establish
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not only that Smthers knew from his prior experience that he
could commt this brutal nurder against a hel pless and unarned
victim undetected, but it also provided him with the nurder
weapon. Having killed Denise Roach with the axe days before
there was no need for appellant to procure another weapon, as he
knew this weapon woul d be there when he took Cristy Cowan to the
property.

Moreover, this is not a situation where the defendant | ust
happened to be having sex with a prostitute that included
strangling for sexual gratification. The evidence establishes
that a condom w apper matching a condom gi ven to Cowan the | ast
time she was seen alive was found in the downstairs bedroom
whereas the blood was in the garage. Thus, the evidence
establishes that after taking her into the house for sexual
purposes, Smthers later killed the fully clothed Cowan in the
gar age. (V, T412-14, VI, T523, 549-50, |X, T989-90, X, T1284,
Elll, E232) These facts conbined with the very nature of
Cowan’s death which included not only strangulation but, also
the multiple chop wounds to her head refute any contention that
this nurder was a result of any sexual inpulse or sudden
provocati on.

Moreover, if sexual gratification was Smthers’ only goal
that goal could have been easily acconplished by remaining at

the Luxury Mdtel with his victinms. Instead, as evidenced by the
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testinmony of Bonnie Kruse that Smthers offered her extra noney
to go to Seffner wth him Smthers’ nethod of operation was to
induce the wonen away from the Luxury Mtel to a renote

| ocati on. (vill, T926-7) Cf. Suggs v. State, 644 So. 2d 64

(Fla. 1994) (cold, calculated, and preneditated aggravating
factor affirmed where victim was taken to secluded area and

repeatedly stabbed); Hall v. State, 614 So. 2d 473 (Fla. 1993)

(evidence that defendant abducted, raped, beat, and finally
killed the victim supported cold, calculated, and preneditated
aggravating factor). The fact that Smthers made sure his
victinms were taken to a renote |ocation before they were beaten,
strangled and thrown in the pond on the uninhabited country
estate conbined with the other evidence of Smthers’ heightened
prenmeditation supports the trial courts’ findings and should be
af firnmed.

Based on the foregoing, the state urges this Court to affirm
the trial court’s findings with regard to the cold, calculated
and preneditated factor. In the event, this Court should find
that this factor was inproperly found, the state urges this
Court to find that the sentence was, nevertheless, properly
inposed and that, error, if any, was harnless beyond a

reasonabl e doubt. GCeralds v. State, 674 So. 2d 96 (Fla. 1996)

(erroneous finding of aggravator that murder was commtted in

cold, calculated, and preneditated manner was harnl ess); Sochor
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v. State, 619 So. 2d 285, 293 (Fla. 1993) (affirmng death
sentence despite the trial <court's error in finding the
aggravating circunstance of CCP applicable because "if there is
no likelihood of a different sentence, the error mnmust be deened
harm ess").

Finally, although appellant has not asserted that the
sentences inposed in the instant case were disproportionate, the
state wuld note that the sentences are proportionate.
Smthers’ sentencing jury recomended death for both nurders by
a vote of twelve to zero (12-0). (I, R253) The trial court,
found three aggravating factors, HAC, CCP and prior violent
felony (Roach murder), for the murder of Cristy Cowan and two
aggravating factors, HAC and prior violent felony (Cowan
murder), for the murder of Denise Roach. These factors were
given great weight. Balanced against these factors, the court
found both the extrene nental or enotional disturbance and the
capacity to appreciate crimnality mtigating circunstances.
The court also found that Smthers was a good husband and
father, close to his siblings, his nother was a religious
fanati c, he had religious devotion and faithful church
attendance, he was a nodel inmate, the father of Cristy Cowan
recoomended a |life sentence, contributions to the comunity and
he confessed to the crime but gave conflicting testinony at

trial. Each of these circunstances were given noderate weight.
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The court concluded that it agreed with the jury that after
wei ghi ng the aggravating and mtigating circunstances, the scale
tilts unquestionably to a sentence of death. (11, R245-261)

In deciding whether death is a proportionate penalty, this
Court “nmust consider the totality of the circunstances of the

case and conpare the case with other capital cases. See, Ubin

v. State, 714 So. 2d 411, 416-17 (Fla. 1998). ‘It is not a
conpari son between the nunber of aggravating and mtigating

ci rcunst ances.’ Porter v. State, 564 So. 2d 1060, 1064 (Fl a.

1990).” Sexton v. State, 2000 W 1508567, 25 Fla. L. Wekly

S818 (Fla. 2000). This Court's function in a proportionality
review is not to rewigh the mtigating factors against the
aggravating factors; that is the function of the trial judge.

See, Reese v. State, 768 So. 2d 1057 (Fla. 2000); Bates V.

State, 750 So. 2d 6 (Fla. 1999).

A conparison of simlar cases denonstrates that the sentence
i nposed on Smithers for the strangul ation and beating deaths of
Cowan and Roach was properly inposed. This Court has affirned
the death penalty in a nunber of cases where the defendant has
been convicted of nultiple strangulation, stabbing or beating

deat hs. Rolling v. State, 695 So. 2d 278 (Fla.1997) (death

sentence proportionate where trial court found that four
aggravators, including HAC, prior violent felony conviction,

murders during conmm ssion of burglary or sexual battery, and
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cold, <calculated and preneditated outweighed two statutory

mtigators and significant nonstatutory mtigation); Lockhart v.

State, 655 So. 2d 69 (Fla. 1995) (affirm ng death sentence for
def endant convicted of nultiple strangul ation/stabbing deaths).
The state urges this Court to find that the sentences inposed in

the instant case are proportionate and to affirm sane.
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| SSUE VI
WHETHER THE TRI AL JUDGE ERRED BY FAILING TO
DECLARE A M STRI AL DURI NG THE PENALTY PHASE
TESTI MONY OF FORENS|I C PSYCH ATRI ST BARBARA
STEI N.

A trial court’s ruling on a notion for mstrial is subject

to an abuse of discretion standard of review Goodwi n v. State,

751 So. 2d 537, 546 (Fla. 1999); Thonmms v. State, 748 So. 2d

970, 980 (Fla. 1999); Hamlton v. State, 703 So. 2d 1038, 1041

(Fla. 1997).
During the testinony of state wtness Dr. Barbara Stein, a
forensic psychiatrist, the foll ow ng exchange occurred:

Q And what psychiatric diagnosis did you
make on M. Smthers?

A Vll there really is not a psychiatric
di agnosi s because there is not a psychiatric
di sorder. M. Smthers based on all the
evidence in the case that | reviewed has

what we call antisocial personality traits.
Those are personality traits that are
characterized by a person being likely to be
deceptive and to lie, to have lack renorse
[sic] for others, to be what we call - -

(XVI, T2174)

The defense objected and asked for a mstrial urging that
any testinony concerning lack of renorse is reversible error.
The state responded that the wtness was describing character
traits of antisocial behavior that could be diagnosed, rather

than an attenpt to use |ack of renorse as an aggravating factor.
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(XVl, T2175-76) The court ruled that the w tness should not say

anyt hi ng

curative

(XVI, T2176)

nore about lack of renorse and indicated that

i f

instruction were required the court would provide

THE COURT: Dr. Stein as you know
we're in the sentencing phase of this
proceeding and | guess one of the responses
you made in answer to one of t he
prosecutor’s guesti ons cont ai ns somne
| anguage regarding |ack of renorse. Do you
recall what |’ mtal king about?

THE W TNESS: Yes | do.

THE COURT: Lack of renorse as the
| awers know is not anything that can be
considered by the jury in aggravation and
it’s nmy wunderstanding the way it’s being
presented is with respect to an attenpt for
you to defi ne anti soci al personality.
There’s been an objection to it. I’ m goi ng
to sustain the objection and |’'ve directed
M. Schnoll to make certain that none of
your responses contain the words touching on
| ack of renorse.

So with the jury out M. Schnoll you may
consult with your witness so that everybody
can hear anything you want to say.

MR, SCHMVOLL: Judge, | believe that - -
Does that answer any problenms or would you
be able to - -

THE W TNESS: No it does not create a
problem  There are other characteristics of
the disorder that | can tal k about.

MR, SCHMOLL: Ckay.

THE COURT: Al right. M . Robbi ns,
anyt hi ng?

MR. ROBBI NS: QG her than | guess | need
a formal ruling on the notion | nade. I
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Appellant claim the lower court erred reversibly,

Jones V.

need a formal ruling on the record.

THE COURT: Make your notion again.

MR. ROBBI NS: | made a notion basically
for a mstrial but as | said this is- -

THE COURT: "1l deny it.

MR. ROBBI NS: - - cl ear and it’s
appropriate that | mnmake a notion in this
case.

THE COURT: I’11 deny the notion for

mstrial based on that so we can proceed
with that testinony wth that adnonition.
Bring the jury back in.

(XVI, T2177-2178)

citing

State, 569 So. 2d 1234, 1240 (Fla. 1990) where this

Court observed:

W Jlikewwse find nerit in Jones's
contention t hat t he state i nproperly
coormented on his lack of renorse. Duri ng

closing argunment in the guilt phase, the
prosecutor inpermssibly asked the jury,
"Did you see any renorse?” This argunent
was augnmented and highlighted during the
penalty phase when the state called a
Sheriff's Departnment officer for the express
purpose of testifying that Jones showed no
r enor se. In each i nst ance, def ense
counsel's objections were overrul ed.

This Court has repeatedly stated that
lack of renorse has no place in the
consideration of aggravating circunstances.
Robi nson  v. St at e, 520 So. 2d 1, 6

(Fl a. 1988); Pope, 441 So. 2d at 1078;
McCanpbell v. State, 421 So. 2d 1072, 1075
(Fl a. 1982). We enphatically held in Pope

that lack of renorse should have no place in
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the consideration of aggravating factors.
Pope, 441 So. 2d at 1078. W again urge the
state to refrain from injecting an issue
that this Court has unequivocally determ ned
to be inapplicable, causing us to vacate
sentences in the past.

Appel l ee has no dispute with the proposition that |ack of
renmorse has no place in the consideration of aggravating
ci rcunst ances. But the record is clear that the prosecutor was
not seeking to use lack of renorse as an aggravating factor,
either with this witness's testinony or in his closing argunent.
Rat her, as stated below, the expert was describing the qualities
of anti-social behavior. There was no nention of absence of
renorse as an aggravator in the prosecutor’s closing argunent.
(XVI11, T2252-88)

Appellant has failed in his burden to establish that the
trial court abused its discretion in denying the notion for

mstrial, i.e., reasonable persons could agree wth the trial

court’s ruling. Ham [ton v. State, 703 So. 2d 1038, 1041 (Fla.

1997); Huff v. State, 569 So. 2d 1247, 1249 (Fla. 1990).

Appellant’s claimis without nerit and this Court should affirmé®

6 It is highly doubtful that this Court’s capital jurisprudence
condemmi ng prosecutorial use of lack of renorse as an aggravator
either was intended to serve to redact the lack of renorse
criterion used by nental health personnel and published in the
D agnostic and Statistical Mnual of Mental Disorders (DSMI V-
TR) by the American Psychiatric Associ ation.
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CONCLUSI ON

Based on the foregoing argunments and authorities, the

j udgnent and sentence shoul d be affirned.
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