IN THE SUPREME COURT OF FLORIDA
(Beforethe Supreme Court of Florida)

THE FLORIDA BAR
Complainant,
CASE NO. SC96767
V. TFB NOS. 1996-51,085(15B)
1997-50,110(15B)
F.LEE BAILEY,
Respondent.
/

THE UNITED STATESATTORNEY'SOBJECTION TO
RESPONDENT’'SMOTION FOR RELIEF FROM JUDGMENT
BASED ON NEWLY DISCOVERED EVIDENCE

COMES NOW the United States Attorney, as friend of the Court and files this response
opposing the various motions filed by respondent in this case and presently pending before the court.
The United States Attorney states as follows:

F. Lee Bailey has made two factual assertions which he claims support the conclusion that his
case should be remanded. These claims consist of the following:

The“missing” memorandum claim

On May 17, 1994, AUSA Thomas Kirwin took some notes consisting of atotal of
approximately one-half of one page of handwritten cursive writing (hereafter referred to as “Notes’).
The “Notes’ pertain to a pre-plea meeting which took place in the chambers of the Honorable Maurice
M. Paul on that same date, May 17, 1994. The pre-plea meeting occurred immediately prior to the
entry of aguilty plea by Claude DuBoc to the then pending indictment (case number GCR 94-01009).

The respondent, F. Lee Bailey, represented DuBoc. Mr. Bailey claims that the “Notes’ are newly



discovered. Thisassertion issimply untrue.

Mr. Bailey and his lawyers have had possession of a complete and accurate copy of Mr.
Kirwin’s “Notes’ for more than four years. In fact, the Government initialy provided a copy of the
“Notes’ to Mr. Bailey during the deposition taken of AUSA Kirwin on May 16, 1996. This deposition
was taken by Respondent in preparation for a hearing which was scheduled for August 13, 1996,
before the Honorable Maurice M. Paul and which pertained to the disposition of certain assets
belonging to Claude DuBoc, including the BioChem stock. The “Notes’ were the subject of specific
inquiry during this deposition. (See attached excerpt, “Exhibit A” with attached “Notes")

Subsequently, during the August 13, 1996 hearing, counsel for Mr. Bailey again made specific
inquiry of the “Notes’ and put the full text of the “Notes” into the record. Mr. Bailey’s lawyer
reviewed, on the record, the “Notes’ line by line with AUSA Kirwin during Kirwin' stestimony.® (See
attached excerpt, “Exhibit B”)

On April 13, 2000, AUSA Kirwin was again deposed, this time by Respondent Bailey
personaly. During that deposition the respondent, Mr. Bailey, stated that the Florida Bar had turned
over the “Notes’ to Mr. Bailey during discovery (Kirwin Deposition, p. 81, line 8-15 attached as
“Exhibit C”). During the course of that same deposition, AUSA Kirwin reminded the respondent that
acopy of the “Notes’ had been attached to Kirwin's May 16, 1996 deposition and pointed out that
respondent’ s then attorney had taken him “line by line through that ...” (Kirwin deposition, p85, lines 3-

7, attached as “Exhibit C”).

!Bailey was personally present during this hearing
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Additionally, during the Bar Proceedings before the Referee that gave rise to this appeal, the
Bar offered to put the full text of the “Notes’ into evidence by introducing a copy of the transcript
previously described. The respondent opted to have AUSA Kirwin testify concerning the “Notes’
using his “best recollection.” (See attached excerpt, “Exhibit D)

Finally, it was the respondent’ s attorney in the Court of Claims case that produced a copy of
the “Notes.” It was Respondent’ s attorney to whom a copy of the “Notes’ had been delivered back
in May, 1996.

The respondent alleges that the “Notes’ are newly discovered evidence. Thisallegation is
disingenuous at best. In truth, as outlined above, the respondent has known about and had the “Notes’
in his possession since May, 1996. Respondent’s claim is particularly troubling since these “Notes’
were testified to and discussed in the Referee’ s hearing below.

False Testimony Claim

Respondent alleges that AUSA Kirwin's testimony was “false and miseading.” This assertion
is made based on testimony purportedly given by AUSA Kirwin at the Proceedings before the Referee
which allegedly contradict AUSA Kirwin’s testimony in a subsequent deposition. Respondent sets out
AUSA Kirwin's purported testimony at length in his Motion to Relinquish Jurisdiction.

Incredibly, respondent alleges that AUSA Kirwin has given “false and misleading” testimony
before the referee without apparently reading AUSA Kirwin'stestimony. Even acursory reading of the

record would have revealed that respondent has attributed the testimony of Mr. Miller to AUSA



Kirwin.2 Nothing in AUSA Kirwin' stestimony isinconsistent with the “Notes.” In fact, respondent
has not and cannot show that AUSA Kirwin’'s testimony has been inconsistent throughout the five
different statements he has made under oath concerning these events. It is simply incredible that
respondent would, without even arudimentary examination of the record, make an allegation in the
Supreme Court of this state that an officer of the court and a member of the Florida Bar essentially
committed perjury.

Respondent also claims that AUSA Miller * was shown to have given false testimony as a result
of the newly discovered “Notes.” In fact, the “Notes’ are ssimply handwritten notes which are not and
have never purported to be, a verbatim transcript of what occurred during the pre-plea meeting on May
17, 1994. Respondent’s reliance on a fragmentary note as support for a charge that Mr. Miller’s
testimony “was false and mideading” is equaly incredible. AUSA Miller has been steadfast over the
years and throughout the various hearing in his recollection and recounting of that meeting. He was the
main speaker for the government at the May 17, 1994 meeting # and would certainly have the best
recollection of what was said. The “Notes” were not meant to be and should not be relied upon as a
transcript of exactly what was said during that meeting.

Conclusion

2 Actually, even acursory reading of his own pleading would have revealed respondents’ error.
He attributes the exact same quote (complete with record citation) to both AUSA Kirwin and AUSA
Miller. (pp 10-11 and 13-14, Respondent’s Motion to Relinquish.)

3Gregory Miller wasiin private practice at the time he testified before the Referee. He has since
rejoined the U. S. Attorney’s Office.

* See excerpt from Kirwin's deposition at p. 83, (attached as “Exhibit C”)
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Respondent has essentially accused the United States Department of Justice of engaging in a
pattern of obstruction in this case. Without any factual or legal support he merely states that the
“Department of Justice would not cooperate in allowing some of its employees to be subpoenaed to
testify at that Bar proceeding.” (Respondent’s Motion to Relinquish, p10) The Department of Justice
simply required the respondent to comply with its regulations, the same requirements of law that anyone
else wanting to depose DOJ employees has to meet. No specia burdens or obstacles were placed on
the respondent. He asserts that the “Notes’ that were delivered to him in May, 1996 are newly
discovered evidence in the year 2000. He accuses an Assistant United States Attorney of committing
perjury by attributing to him another person’ s testimony. These assertions, al shown by the record to
be fase, are the sole bases for his Motion to Relinquish Jurisdiction. A review of the “evidence,” which
Mr. Bailey and his counsel have presented to this Court, raises a question as to whether Respondent is
recklesdy carelessor intentionally trying to mislead this Court. The Motions should be denied as
meritless.

Respectfully submitted.

P. MICHAEL PATTERSON
United States Attorney
Northern District of Florida
Florida Bar # 0175308

111 N. Adams Street, Suite 400
Tallahassee, Florida 32301
(850)942-8430



CERTIFICATE OF SERVECE

| HEREBY CERTIFY that atrue and correct copy of the foregoing was forwarded by U. S.

Mail to the following counsel of record this day of December, 2000:
BRUCE ROGOW, ESQ., DEBRA J. DAVIS, ESQ.,
BEVERLY A. POHL, ESQ. DAVID R. RISTOFF, ESQ.
Broward Financial Centre, Suite 1930 The Florida Bar

500 East Broward Boulevard Suite C-49,

Fort Lauderdale, Florida 33394 Tampa Airport Marriott

Tampa, FL 33607
DON BEVERLY, ESQ.

823 N. Olive Ave. TERRANCE SCHMIDT, ESQ.
West Palm Beach, FL 33401 Suite 1818

1301 Riverplace Blvd.
JOHN A. BOGGS Jacksonville, FL 32207-9022
Staff Counsel
The Florida Bar
650 Apalachee Parkway

Tallahassee, FL 32399

P. MICHAEL PATTERSON



