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CERTIFICATE OF TYPE, SIZE, AND STYLE

Counsel for the Respondent/Wife, Charlene G. Mallard, hereby certifiesthat this
Answer Brief on the Merits has been prepared by using 14 point, proportionately

spaced type, in Times New Roman font.



INTRODUCTION

Thetrial court properly awarded permanent periodic alimony tothe Wifewhich
included the amount that the Parties saved on aregular basis thus giving rise to the
current issue. The issue is simply whether it is appropriate and permissible under
Floridalaw to include an amount for savings since savings had been an historical part
of the Parties standard of living during the marriage and the Husband clearly hasthe
ability to pay those amounts, when determining the amount of permanent periodic
alimony to be awarded at the conclusion of along term marriage.

ThePartieswere ableto agree on many thingsand stipul ated to them. However,
they were unabl e to agree on the question of whether the Wife' sneeds also included
atithe and savings component. Therefore, by agreement of both parties, the issue
was tried by the court.

Theaward wasbased on competent evidence (not speculation). Theawardwas
withinthediscretion of thetrial judge, amply supported by the evidence (thefactsare
not in dispute), and supported by case law.

The Second District affirmed the award of the trial court but certified the
following question to this Couirt:

WHEN THE PARTIES TO A DISSOLUTION OF
MARRIAGE ACTION HAVE HISTORICALLY

DEMONSTRATED THE REGULAR AND
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CONSISTENT PATTERN TO SAVE MONEY OVER
AN EXTENDED PORTION OF THEIR LONG-TERM
MARRIAGE, MAY A TRIAL COURT CONSIDERTHIS
FACTOR WHEN AWARDING PERMANENT
ALIMONY THAT EXCEEDS THE RECIPIENT
SPOUSE’'S CURRENT NEEDS AND NECESSITIES?

ThisCourt should answer the certified questionintheaffirmative. Theamount
of the award to the Wife as permanent alimony is neither arbitrary nor unreasonable
and it is supported by fact and law. Thisisnot anovel or complex case, athough it
is somewhat unusual. The facts are not in dispute and the law is unambiguous and
without conflict. The lower court’s decision neither relies on speculation or future
contingencies nor does it give the Wife the benefit of the family savings twice.

Contrary to the Husband’ sargument, affirming thelower court’ sdecision will
not open a floodgate of new litigation and it will not make it more complicated in
arriving at the parties standard of living than it already isin the average long term

alimony case. The present caseisthe only case known to counsel for the Wife since

Messinav. Messing, 676 So.2d 483 (Fla. 1st DCA 1996) that has questioned the

inclusion of the savings expensein the marital standard of living. The same experts
who analyzetheparties standard of living expenseswill bewell abletoincludesavings

in their analysisif such an expense is appropriate.



If the Wife' spositionismeritorious, asshown by thetrial court and the Second
District Court of Appeal, thenthe additional timeexpended, if any, in calculating this
additional living expense is time well spent.

Inthisbrief, the Petitioner, Larry Mallard, will bereferred to by nameor as*the
Husband;” the Respondent, Charlene Mallard, will be referred to by name or as“the
Wife.” The designation (R:) will indicate as reference to the specific page of the
record on appeal; thedesignation (T:) shall indicate aspecific pagein thetranscript of
the fina hearing.

At severa pointsthroughout thebrief, theWifewill refer to theHusband' sinitial
Brief onthe Meritsfor whichthedesignation (HB: ) shall indicate the specific page of
the brief.

Theappendix consistsof: theHusband' sfinancial affidavit dated May 5, 1998;
the transcript of the trial court judge's ruling; and the Judiciary Committee Staff
Summary in correlation with Florida Statute 8 61.08. The designation (A: ) will

indicate the specific appendix that is referenced.



STATEMENT OF THE CASE AND FACTS

Thismarriagebeganintypical fashionon August 15, 1971. (R:1; 8). TheWife,
Charlene, had just graduated from college and had begun her teaching career,
supporting the family while the Husband, Larry, finished college. (T:69). After
graduating the following year, Larry took a job as a manager trainee with NCNB,
relocatingto Raleigh, North Carolina. (T:70). Thiswasthefirst of seven movesmade
for the advancement of the Husband’ s career during the marriage. (T:70-3; 75-7).

The Wife continued to teach on afull time basis even after the first child was
bornin1978. (T:70-1). Their second daughter wasbornin1982. (T:69). Atthetime
of the final hearing, the older daughter was in college, the younger daughter was a
sophomore at Tampa Prep. (T:34).

Aswastypical in many families, the Parties agreed that the Husband' s career
was primary, while the Wifetook care of the home and family. (T:72). Eventhough
the Wife had the brunt of the household and family responsibilities, she still worked
full timefor ten yearsto help support thefamily. (T:71-6). After the children started
school, the Wifeworked so that her hours coincided with the childrens’ hours. (T:71-
6).

Asmentioned, movescameregularly, fromthefirst to Raleigh, North Carolina
in 1972; to Wilson, North Carolinain 1978; to Greenville, North Carolinain 1981; to
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Chapel Hill, North Carolinain 1983; to Charlotte, North Carolinain 1985; to Houston,
Texasin1989; andfinally, to Tampa, Floridain 1994. (T:71-6). With each movecame
a salary increase so that by 1997, the Husband had a salary of over $428,750,
excluding bonuses, options, and investments. (T:111). The Wife continued to work
outsidethehomeearning $14,000in additionto raising the children, taking care of the
home, and supporting the Husband. (T:8).

The Wife was always supportive of the Husband’ s career and of the moves,
notwithstanding theemotional strainthefrequent moving caused. (T:37; 77). Indeed,
it was the last move that caused the disintegration of the marriage. (T:44; 79).

Whilethe Partieshad atypical marriage, their divorcewasnot sotypical. Neither
Party laid blame nor did they cast aspersions on the other. Both were acknowledged
as good parents and apparently good spouses. (T:37; 72).

Although the Parties’ income increased steadily and dramatically during the
twenty-seven year marriage, their lifestyle did not reflect their income level. By
agreement, they lived afrugal, if not miserly, life. They bought and drove used cars.
(T:82; 102). They did not employ maids or yardmen, the wife took care of those
chores. (T:87). They took frugal vacations. (T:101). Neither Party bought jewelry or
lavish clothing. (T:87). When dining out, they drank water because the Husband felt

that beverages were too expensive. (T:87). During the last eight to ten years of the
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marriage, when their income was skyrocketing, the Husband placed the Wife on an
allowance of $600 every twoweeksfor all of thehousehold expenses. (T:84). Helater
increased thisto $1000 every two weeksafter they movedto Tampa. (T:86). They did
not use credit cards, except in emergencies. (T:92).

ThePartiesdid havetwo large monthly expenseswhich they discussed, planned
for, and agreed upon early in the marriage - tithing and saving. Both partiestestified
that the church was important to them and it was an important aspect of their family
life. Bothfelt that tithing wasimportant and it wassomething they didregularly. (T:57;
74). Their tithe was more than $40,000 per year in recent years. (A:1).

Similarly and moreimportantly, they agreed early inthemarriagetotry and save
for retirement. Their “conservative” lifestyle was for the specific purpose of being
able to save a significant portion of their income every month. They set atarget of
saving twenty-fivepercent of their income, and met or exceeded that target during the
last six or seven years of their marriage. (T:98-9).

Unfortunately, after twenty-seven years, two children, and seven moves, the
marriage collapsed. Fortunately, duetothefrugal lifestylethey lived, they ended the
marriage with over $3,000,000 in assets and virtually no debt. (R:283-85).

The Parties stipulated to shared parental responsibility, child support, and

equitable distribution of the marital assets. (T:49; R:283-300). The Husband also
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agreed to pay the Wife's reasonable attorney’ s fees and accountant’s fees, (T:47;
R:511-12), the children’s schooling expenses, and the daughter’s car insurance.
(R:288-89).

The Parties agreed to the Wife's needs based on the historical standard of
living, excluding savingsand tithes, and the Husband agreed to hisability to pay these
amounts. (R:280-82). TheParties agreed that the Wife’' sneedswere $5900 per month
plustithes and savings. The Husband’sincome was over $35,000 per month; with
over $16,000 available each and every month for support after paying his own
expenses. (R:141-153).

A final hearing was held on May 14, 1998, before the Honorable Vivian C.
Maye, on the issue of the Wife's needs, specifically to include savings and tithing.

On June 15, 1998, the Court entered its Final Judgment, approving the
stipulations of the Partiesand awarding the Wife permanent periodic alimony of $7375
per month, whichincluded $4250for “needs’ and $3125for “savings.” Inmakingthat
award the court made specific findings of fact, including:

8.  The Court finds that the standard of living of the
partiesincluded savings of 25% of the Husband’ sincome.

9. The Court has carefully read the memoranda
submitted by counsal, and, under the very specific facts of
this case, finds that an award of “savings’ to the Wifeis
consistentwith Messinav. Messina, 676 So0.2d 483 (Fla. 1st
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DCA 1996) and Section 61.08(1). The Court further
believes that the award is necessary in order to do equity
and justice between the parties.

10. TheCourt concurswith argument of counsel for the

Wifein that the instant caseis agreater pattern of savings
than in the Messina case. (R:179-182).

TheHusband thereupon filed hisfirst appeal inatimely manner. (R:190-2-1).



STANDARD OF REVIEW

According to the Marcoux decision, “ Appellate courts must apply a
reasonableness test in reviewing discretionary acts of trial courts in making alimony

awards.” Marcoux v. Marcoux, 464 So.2d 542, 542 (Fla. 1985). The court

continued by stating that if competent, substantial evidence existsin the record to
substantiate the award, then the result is justified and there is no abuse of

discretion. See Marcoux, 464 So.2d at 542-43. In the present case, the alimony

award is supported both by case law and by facts. The award is neither arbitrary
nor unreasonable. Accordingly the amount of the alimony award is within the
discretion of the trial court and must be affirmed by this Court applying the abuse

of discretion standard of review.



SUMMARY OF THE ARGUMENT

FloridaStatute § 61.001 statesthat the Chapter “ shall beliberally construed and
applied.” 8§ 61.001(1), Fla. Stat. (1997). The purpose of Chapter 61 is “to (a)
preservetheintegrity of marriage and to safeguard meaningful family relationships; (b)
promote the amicabl e settlement of disputesthat arise between partiesto amarriage;
and (c) mitigate the potential harm to the spouses and their children caused by the
process of legal dissolution of marriage.” 8§ 61.001(2), Fla. Stat. (1997).

The stated purpose of Chapter 61, together with the case law and thelaw as set
forth in 8 61.08, enables the trial court’s inclusion of the savings expense when
determining the Parties marital standard of living to be perfectly aligned with the
fundamental principles of alimony law in Florida.

In an effort to clarify any misconceptions, the Wife is not asking this Court to
supply her with a“rainy day fund.” (HB:9). The Wifeisasking this Court to follow
and to perpetuate theintent of thealimony statute by including themarital standard of
livingintheaward to the Wife of permanent periodic alimony, thereby preserving the

intent of the legidature and the integrity of long standing precedent.
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ARGUMENT

A. The Award of Permanent Periodic Alimony isto Be Based on the
Needs of the Recipient Spouse and the Ability of the Payor Spouse to
Pay.

In Welsh v. Welsh, 35 So.2d 6 (Fla. 1948) the court held that the award of

permanent alimony is based upon the* necessities of thewifeand thefinancial ability

of the husband to supply the necessity.” See Welsh v. Welsh, 35 So.2d 6, 9 (Fla.

1948). However, in 1978, an amendment to the alimony statute set forth numerous
factors to consider when determining the amount of an alimony award. 8 61.08(2),
Fla Stat. (1978). Thesefactorsinclude: @) The standard of living established during
themarriage; b) Theduration of the marriage; ¢) The age and physical and emotional
condition of each party; d) Thefinancial resourcesof each party; €) Theaccumulation
of assetsand liabilitiesof the partiesindividually and jointly during the marriage; f) If
applicable, thetimeneeded by either party for education or training to find appropriate
employment; g) The contribution of each party to the marriage including, but not
limited to, servicesrenderedin homemaking, child care, education, and career building
of the other party. The court may also consider any other factor necessary to do
equity and justice. 8§ 61.08(2), Fla. Stat. (1978). (Emphasis added.)

The Husband correctly states that the recipient’s needs versus the payor’s
ability isthestandard that governstheaward of alimony. Inthepresent case, theWife,
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astherecipient spouse, has met her burden by demonstrating her need and hasshown
that the Husband hasthe ability to meet her needswithout jeopardizing hiseconomic
well-being.

In Canakarisv. Canakaris, 382 So.2d 1197 (Fla. 1980), thecourt reiterated that

alimony isto be based upon the needs of the recipient spouse aswell asthe ability of

the payor spouse to pay. See Canakarisv. Canakaris, 382 So.2d 1197, 1201 (Fla

1980). However, Canakaris went a step further and listed the elements in 1978
Amendmentto 861.08initsopinion. Seeid. Theseelementswereutilized by thetrial
court to aid in making a proper award of alimony. Seeid. at 1201.

Further, the court stated that permanent periodic alimony isto providefor the
needs and necessities of lifeto the former spouse as established during the course of

the parties’ marriage. See Canakaris, 382 So.2d at 1201. Intheinstant case, during

the course of the Parties’ marriage, a decision was made to save twenty-five percent
of their income. The Partieswere able to meet thisfinancial goal by abstaining from
certain other luxuries, such as new clothes, luxurious vacations, new cars, jewelry,
maids, and yardmen,* all of which would have been taken into consideration in the
Parties marital standard of living had they so indulged. However, the Husband

contends that the same money that could have well provided for a very luxurious

Y T:72,77, 82, 84, 86, 87, 101, 102.

-12-



standard of living should be ignored. To follow that logic would enable a court to
pick and choose, at itswhim, what isworthy of being deemed an expense that should
be calculated into the parties standard of living and which ones should be ignored.

Thiswould create judicial chaos.

TheHusband looksto Rosen v. Rosen, 696 So.2d 697 (Fla. 1997) which states

that “alimony isto provide the current necessary support.” See Rosen v. Rosen, 696

So.2d 697, 703 (Fla. 1997). In Rosen, the court had to decide an issue entirely
different fromtheone presented to thisCourt. The Rosenissuewaswhether anaward
of permanent alimony was even the correct finding. See Rosen, 696 So.2d at 697.
Ms. Rosen argued that since the court had considered her employability at the time of
thefinal judgment, it could not be reassessed in alater modification proceeding. See
Rosen, 696 So.2d at 702. The court rejected this argument on the basis that
employability is variable and may change due to outside forces. Seeid.
TheWiferecognizesthat it isan unusual circumstance where habitual savings
can be classified as an expense and encompassed as part of the marital standard of
living. However, the customary behavior of the Parties of saving substantial sums of
money on amonthly basistransformed what is often viewed asaluxury into away of
life. The present case can be distinguished from Rosen in that the standard of living

devel oped during the marriagein the present case wasnot something that wasvariable
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and is not something that could presently change as a result of outside forces.
Further, if either Party can later demonstrate a substantial change in circumstances,
then either Party would be entitled to file for a modification.

The Parties agreed between themselves to “save twenty-five percent of the
annual income” and they were able to accomplishthat goal. (T:98, 99). Atthetime
of thedissolution of the Parties’ marriage, twenty-five percent of their annual income
factored out to be approximately $75,000.2 Saving $75,000 per year isnot something
that just happens, it was made to happen through the Parties joint efforts and
commitment to their goals.

TheHusband contendsthat the Wifeis“complaining” about the cal cul ation of
her reasonableneeds. (HB:11). Thisisnot the case, astheWifeissimply asking this
Court to include in her award what she is entitled to receive. At the time the Wife
entered into the partial stipulation, both Partiesrealized that it did not account for the
entire marital standard of living. This notion was corroborated by counsel for the
Husband'’ s statement on the record that the Parties had resolved most of theissues by
stipulation “ save the issue of Messina alimony which the Wife seeks.” (A:2).

(Emphasisadded.) Without theinclusion of the entire marital standard of living, the

2 $3125 (the amount awarded to the Wife) x 2 = $6250 savings per month;
$6250 x 12 = $75,000 annual savings.



well-settled law is not being followed. Certainly the Wife is not complaining by
suggesting that the law be followed. The Husband contends that the stipulation
“aready included a nearly twenty percent adjustment upward from her historical
standard of living.” (HB:11). TheHusband freely entered into the stipulation knowing
that the Wife was not agreeing to the savings expense issue, as pointed out by
Husband' s counsd!.

TheHusband goesonto citeDiffenderfer v. Diffenderfer, 491 So.2d 265 (Fla.

1986) as an attempt to incorrectly merge the issues of alimony and equitable
distribution. In Diffenderfer, the court had two certified questions to decide. See

Diffenderfer v. Diffenderfer, 491 So.2d 265, 265 (Fla. 1986). The present case

concerns only the second of the two questions, “whether a husband’s retirement
benefits, which were both vested and matured, could be considered as both amarital
asset subject to distribution and as a source of payment for permanent periodic
aimony.” Seeid. The court held that such retirement benefits could be considered
either asamarital asset subject to equitabledistribution or asasource of payment for

permanent periodic alimony but not both. See Diffenderfer, 491 So.2d at 267. The

Diffenderfer court had to decide whether one account wasto be treated as an asset or

as asource of payment. Seeid. at 265.
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Thepresent caseiseasily distinguished from Diffenderfer. Inthe present case,
the Parties stipul ated to the distribution of the savings/retirement account as part of the
equitabledistribution. TheWifeisnot asking to continueto tap into thissameaccount
for the payment of the savings award. To follow the Husband’ s logic would be to
makealimony and equitabl edistribution two mutually exclusiveremediesavail ableto
aspouse. Thislogic allows a spouse to either be entitled to alimony or equitable
distribution but not both. Obviously thisis not the correct application of the law.

B. A Former Spouse Does Not Have the Right to the Other Spouse's
Future lncreased Income.

There is well-settled law dealing with a former spouse’s right to the other
spouse' s future income. The Husband cites several cases which, while they state
correct rules of law, are unable to be anal ogized with the present issue.

In Cummingsv. Cummings, 330 So.2d 134 (Fla. 1976), the court decided that

the “recitation of marriage vows neither diminishes the [wife's| capacity for self-
support nor doesit give her avested right in her husband’ searningsfor theremainder

of her life.” See Cummingsv. Cummings, 330 So0.2d 134, 136 (Fla. 1976). Thecourt

was referring to an equitabl e distribution of the parties marital and nonmarital debts.
Seeid. Thisstatement iscorrect from an equitabl e distribution standpoint, however,

it is not correct from an alimony perspective. Any spouse that is ever awarded



alimony, in any form, will technically have a“future interest” in the payor spouse’s
future income and future employability. If the payor spouse is no longer employed
and is not able to provide an income sufficient to meet the recipient spouse’ s needs,
the recipient spouse’s interests will certainly be affected, thus granting the payee
spouse a “future interest” in the payor spouse's income as to whether the payor
spousewill beableto meet thealimony obligation. No matter what amount of alimony
theWifereceivesinthe present case, she hasafutureinterest in whether the Husband
earns sufficient income to secure his obligation.

The Husband cites Boyett v. Boyett, 703 So.2d 451 (Fla. 1997) which applies

the definition of marital asset to retirement assets. See Boyett v. Boyett, 703 So.2d

451, 452 (Fla. 1997). The court stated that the “ valuation of avested retirement plan
Is not to include any contributions made after the original judgment of dissolution.”
See Boyett, 703 So.2d at 452. The Wifefully agreeswith the Husband' s contention
that if a pension plan is considered a marital asset at the time of the dissolution of
marriageit will beequitably distributed based onitsvalueat thetimeof dissolutionand
that any paymentsor accrual fromthetimeof thedissolutionforwardwill beclassified
as nonmarital. However, in the present case, it is important to reiterate two points:

one, equitabledistribution and alimony are separate and distinct issues, not mutually



exclusive concepts, and second, equitable distribution is not anissuein front of this
Court.

Further, the Husband contendsthat there was a pattern of wealth accumulation
in the pension plan in Boyett just asthe Parties had a pattern of savingsin the present
case. (HB:13-4). Theonly similarity between Boyett and the present caseisthat there
was an equitable distribution. The savings pattern of the parties in Boyett was not
even remotely similar to the patternsinthe present case. The Husband statesthat the
Boyett decision “effectively settles the issue of savings alimony,” (HB:13) when in

reality, Boyett does not even address the correct issue.

The Husband goes on to cite Barner v. Barner, 716 So.2d 795 (Fla. 4th DCA

1998), Hughesv. Hughes, 438 So.2d 146 (Fla. 3d DCA 1983), and Seversv. Severs,

426 S0.2d 992 (Fla. 5th DCA 1983), however, these cases offer no guidance to the
issue of including a savings expense in the marital standard of living.
The Barner court, though it undoubtedly statesthe correct law, isof no help to

thepresent case. InBarner, thecourt held that a“ husband’ sfutureearning ability was

not an ‘asset’ for purposes of equitable distribution.” See Barner v. Barner, 716

S0.2d 795, 796 (Fla. 4th DCA 1998). The court reasoned that the husband’ s future
earnings had not accrued during the marriage and, therefore, thewife had no claimto

it from an equitabledistribution standpoint. SeeBarner, 716 So.2d at 797. TheWife
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in the present case agrees with the holding. The Wifeisnot asking for this Court to
classify the Husband’ sfuture income as an asset and sheis not attempting to re-open
the issue of equitable distribution.

The Hughes and Severs courts stand for the proposition that an educational

degree (according to Hughes) is not property subject to distribution as lump sum
alimony and the wife (according to Severs) isnot entitled to claim avested interest in

an educational degree. See Hughes v. Hughes, 428 So.2d 146, 150 (Fla. 3d DCA

1983); See Seversv. Severs, 426 So. 2d 992, 994 (Fla. 5th DCA 1983). Notonly is

the Wife in the present case not attempting to stake a claim in the Husband's
educational degree, sheisalso not asking that thisCourt award her lump sumalimony.

If the Husband is relying on Hughes based upon the idea that the monetary
measures of an award cannot be speculative (Hughes, 438 So.2d at 150) then that
argument must fail aswell. Theamount the Parties saved wastheresult of aconscious
and mutual decisionto set asidetwenty-five percent of their incomefor savings. There
was no speculation or subjectivity involved as to how much the Parties would save,
the ground rules were set by the Parties.

TheHusband againtriesto reconcileanissuethat provesunhel pful throughthe

use of Wood v. Wood, 528 So0.2d 508 (Fla. 2d DCA 1988), Irwinv. Irwin, 539 So.2d

1177 (Fla. 5th DCA 1989), Gordon v. Gordon, 335 So.2d 321 (Fla. 4th DCA 1976),
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reh’ g denied, 344 So.2d 324 (1977), and Hamilton v. Hamilton, 552 So.2d 929 (Fla.

1st DCA 1989).

The Wood case does not provide the essential facts that would enable a
constructive comparison. In Wood, the court stated that an award of alimony isto
be based on the needs of the payee spouse and the ability of the payor spouseto pay.

See Wood v. Wood, 528 So.2d 508, 509 (Fla. 2d DCA 1988). The husband in that

case was the sole owner and employee of hisown business. Seeid. Inthe course of
the husband’ stestimony, he stated that he expected hisincometo be $100,000 for the
next few years. Seeid. Instead of analyzing the actual needs of the wife, the court
ordered that fifty percent of the husband’ s gross monthly income was to be paid to
thewife. Seeid. Basicaly, the court never considered the wife' s need for support,
the husband'’ s ability to pay, or the parties' standard of living.

The facts of the Wood case do not coincide with the facts of the present case
wherethe present Wife' s needs, excluding the amount for the savings expense, were
cal culated and were stipul ated to be $5910 per month. Again, the Parties set their goal
at saving twenty-fivepercent of their annual incomeduring their marriage. The $3125
award for the savings component was not arbitrarily reached without assessing the

needs and ability of the Parties, as was the situation in the Wood case.



The lrwin court addressed the elementsto be considered in a modification of
alimony case, aswell asthe order in which to consider the elements. The court held
that an increasein the payor spouse’ s ability to pay does not qualify the payee spouse

for an automatic increase in the amount of alimony. See lrwin v. Irwin, 539 So.2d

1177, 1178 (Fla. 5th DCA 1989). The court determined that the needs of the payee
spouse must be examined first and only when an increase in payee’s needs are
recognized will the ability of the payor spouse to pay be analyzed. See Irwin, 539
So.2d at 1178.

Irwin does not apply in the present case because this is not a case for
modification, the Wife' sneedshave been established, the Husband’ sahility to pay has
been demonstrated, and the Wifeisnot asking for the $3125 to increase automatically
with the Husband' s future salary increases and/or his receipt of future bonuses.

The Gordon court stated that because the husband has an over abundant ability

to pay, it does not mean that the wife is entitled to that full amount. See Gordon v.

Gordon, 335 So.2d 321, 322 (Fla. 4th DCA 1976). In other words, if the husband
showed an ability to pay $5000 each month, the wife would not automatically be
entitled to $5000. The wife hasthe burden of demonstrating her need and only upon
thewife s successful demonstration of such will the husband’ s ability to pay even be

considered. Seelrwin, 539 So.2d at 1178.
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The Wife in the present case does not contest this point of law. The Wife's
whole point isthat the savings expense should beincluded as part of her standard of
living which isone of several determinants of arecipient spouse’ s need according to
861.08(2). §61.08, Fla. Stat. (1997). The Wifeisonly asking for the amount that is
commensurate with her need - not the amount commensurate with the Husband' s
ability to pay.

The Husband refers to Hamilton v. Hamilton, 552 So.2d 929 (Fla. 1st DCA

1989) which repeatsthat aspouse hasnointerest inthe property acquired by the other

spouseafter dissolution. SeeHamiltonv. Hamilton, 552 So.2d 929, 93| (Fla. 1st DCA

1989). The husband inHamilton argued, and the court agreed, that to award thewife
apercentage of the husband’ sfuture raisesand an additional percentage of hisfuture

bonuses, violatesthe principlesof aimony law. SeeHamilton, 552 So.2d at 93I. The

Wife in the present case agrees.

TheWifeisnot asking thisCourt to award her any portion of apost-dissolution
asset. The Wife is asking for the inclusion of the savings expense in her marital
standard of living; not the distribution of a non-marital asset.

As stated above, the Wife is not asking for the $3125 monthly expense to

automatically increasewiththe Husband’ sfutureincreasesin salary or with hisreceipt



of future bonuses. The Wife is only asking for the amount equal to her need
according to the standard of living established during the marriage.

While the Wife neither has a claim or an interest in the Husband's post-
dissolution assets nor in hisincreases in salary or future bonuses, she does maintain
aninterestintheHusband’ sincome. Her interest liesinthefact that the Husband stay
employed in order to continue having the ability to meet her needs.

Finally, the Husband contends that by the inclusion of the savings expensein
the Wife' s standard of living, the lower court has “transformed what is supposed to
be aremedial tool to provide for the needs of the dependent spouse into a system of
ongoing financial interdependence.” (HB:17). The award of permanent periodic
aimony is not a “remedial tool.” Permanent periodic aimony is an ongoing,
continuing obligation that flowsfrom the payor to the recipient until suchtimeasone
of several contingencies occur, such as remarriage, death, or modification.
Additionally, permanent periodic alimony isto provide for the recipient’ s needs and
Is to maintain the recipient spouse in the standard of living the parties devel oped
throughout their long term marriage.

TheHusband a so arguesthat the Partiesonly realized their savingsgoal “ during

thelast yearsof themarriage.” (HB:footnote5). What theHusband failsto emphasize
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isthat the realization of the goal was dueto the years of lifestyle adjustments and the
consistent patterns of behavior that continuously occurred during the marriage.
The Husband suggests that the lower court’s heavy reliance on Messina v.
676 S0.2d 483 (Fla. 1st DCA 1996) somehow weakensthe Wife' sposition.
(HB:18). However, that suggestion could not be moreinaccurate. Messinaprovides
this Court with the only decision that is actually both legally and factually on point.
Thecourtin Messinadealt withamost theidentical factual circumstancesasthe
present case. In both cases, there were long term marriages, the wife was supportive
of the husband'’ s career, there were children born of the marriage, the parties moved
numeroustimesfor the benefit of the husband’ scareer, the partiesadopted astandard
of living that included contributing money into a savings/retirement account on a
monthly basis, and the husband continues to have the ability to pay this savings
expensewhichwould maintainthemarital standard of living. SeeMessina, 676 So.2d
at 484-85. Theonefactual difference between the casesisthat the partiesin
lived a lavish lifestyle while the Parties in the present case lived a rather miserly
existence. SeeMessina 676 So.2d at 484. Onthesefacts, theM essinacourt held that
it was “not an abuse of discretion to consider the amount of money saved by the

partiesfor retirement when cal cul ating the reasonabl e amount necessary for thewife



tomaintain herself inthelifestyleestablished duringthemarriage.” SeeMessina, 676
So.2d at 483.
Thecourt further held that the money saved by the partiesfor security does not

constitute a prospective award of alimony based on speculative future needs. See

Messinav. Messing, 676 So.2d 483, 483 (Fla. 1st DCA 1996). Thecourt’ sreasoning
was that the amount saved by the parties was an amount created by them during the
marriage. SeeMessina, 676 So.2d at 486. |n other words, the partiesmutually agreed
on the amount they would save each month. Seeid.

Thesefactsare perfectly aligned with the factsin the present case. The Parties
decided that they would save twenty-five percent of their annual income. To enable
themselvestorealizetheir goa, the Partiesmadethe savingsexpenseapriority, just as
they would any other monthly expense, such astheir mortgage payment or their car
payment. In order to have money to put into their savings, the Parties did not have
maids or yardmen, they did not take luxurious vacations, they did not buy jewelry or
expensiveclothing. Instead of theseindulgences, the Parties put their money toward
their savings expense. However, had the Partiesindulged themselves and employed
domestic help, taken luxuriousvacations, and purchased expensivethings, thosefacts
would have been considered in the standard of living and the Wife' saimony would

reflect such astandard. It waswell stated in the opinion of the Second District Court
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of Appeal that had the evidence shown that the Wife had purchased a new vehicle
every two years, that would have been considered when figuring the amount of

alimonytobepaid. Mallardv. Mallard, 24 Fla. L. Weekly D1560, 1561 (Fla. 2d DCA

July 9, 1999). However, the court would have no way of knowing nor would it bother
to inquire whether every two yearsthe Wife actually went out and bought acar. See
id. The manner in which the Wife would choose to spend her money would be her
own business. In other words, the expense should be accounted for in the aimony
calculation because that money was set aside each month from the portion of the
incomethe Partieswere allowed to spend. How the money was actually spent during
the marriage or how the Wife spends it post-dissolution is not the court’ s concern.

The Husband argues that this argument isimpractical because had the Parties
spent money lavishly, theWifewould not have enjoyed the equitabl e distribution that
shedid. (HB:12). TheHusband appearsto take the position that the Wife' s share of
the Parties' assets received in the equitable distribution portion of the dissolution is
somehow agift or an award to her wheninredlity, itisher share of the Partiesmarital
assets. Additionally, the equitable distribution that occurred has no bearing on the
award of aimony.

C. Thelnclusion of the Savings Expensein the Marital Standard

of Living is Perfectly Aligned with Well-Settled Principles of Alimony

L aw.
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An award of permanent periodic alimony that includesthe savings expensein
the marital standard of living is perfectly aligned with the well-settled principles of
aimony law. Thisinclusion isbased on the pattern of behavior demonstrated by the
Partiesthroughout the duration of their long-term marriage. The Husband statesthat
“the Wife can hardly be said to be without a contingency fund . . . because she
received an equitabledistributionin excessof onemilliondollars.” (HB:19). First, the
Husband isincorrectly pointing out the equitable distribution result of the dissolution
and second, the Wife's argument is not based on the notion that she wants a
contingency fund. The Wife's argument is premised on her right for the law to be
correctly applied.

TheHusband assertsthat an award to the Wifethat includesthe marital savings
expenseisan award that is“ substantially in excess of her needs based on speculation
that her nest egg may someday be gone or that the Husband may someday no longer
have the ability to pay aimony.” (HB:20). Such an award assumes neither of the
Husband' s assertions. What such an award does is correctly apply the law to the
factsafter carefully analyzing the unique circumstancesinvolved. Further, thelower
court did not speculate as to the amount of the savings expense. Instead, the lower
court relied on the historic pattern of behavior of the Partiesto determine an objective

and correct amount.
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TheHusband hascited several cases® whereinthe courtshaveeither: 1) denied
arecipient spouse’ s claim for aportion of a speculative or contingent future income
of the payor spouse or 2) reversed an award to a recipient spouse of a portion of a
speculative or contingent future income of the payor spouse.

The Wife is not asking this Court to award her anything that is subjective,
speculative, or contingent. Astothesubjectivity of theamount awarded, theWifehas
stated ad infinitum, the Parties determined the twenty-five percent savings standard
together and during the course of their long-term marriage. With regard to the
speculative and/or contingent nature of the award, the Wife' saward is neither. The
Wifeisasking this Court to affirm her award of $3125 which representsthe Parties
marital saving expense. Sheisnot asking that the amount of the savings expense she
receives increase automatically as the Husband receives increases in salary or
bonuses. The Wifeisasking that she receive the amount that the Parties devel oped
together throughout the duration of their marriage. Though all of the cases cited

provide good law, they are all irrelevant to the issue in the present case.

% Joseph v. Joseph, 681 So.2d 888 (Fla. 4th DCA 1996); Kilgannon v.
Champiny, 684 So.2d 304 (Fla. 2d DCA 1996); Condren v. Condren, 475 So.2d
268 (Fla. 2d DCA 1985); Nelson v. Nelson, 651 So.2d 1252 (Fla. 1st DCA 1995);
Echolsv. Elswick, 638 So.2d 581 (Fla. 1st DCA 1994); Edwards v. Sanders, 622
S0.2d 587 (Fla. 1st DCA 1993); Traylor v. Traylor, 214 So.2d 15 (Fla. 1st DCA
1968); Kinzler v. Kinzler, 497 So.2d 909 (Fla. 5th DCA 1986).
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The Husband attempts to disarm the Wife' s position by proposing arguments
to this Court riddled with assumptions and speculation. (HB:21-2). The Wife shall
address each assumption on its own accord:

First, the money will be saved. (H:21). Whether or not the Wife saves the
money isthe Wife'schoice. Thelower court stated that had the evidence shown that
the Partiespurchased anew vehicleevery two yearsfor the Wife, the court would have
undoubtedly considered that when figuring out theamount of alimony tobe paid. See

Mallard v. Mallard, 24 Fla. L. Weekly D1560, 1561 (Fla. 2d DCA July 9, 1999).

However, the court would have no way of knowing nor would it bother to inquire
whether every two years the Wife actually went out and bought acar. Seeid. “The
law thus acknowledges that aperson’ slifestyle may change following dissol ution of
marriage but that thetrial court’ sinitial alimony award must be grounded upon the
marital lifestyle of the past.” Seeid. (Emphasisadded.) For the Husband to argue
that the Wife's award should be decreased because she may not save the money
would call for adecision based entirely on specul ation which the Husband isarguing
IS not allowed.

Second, the Wife will receive no outside income. (HB:21). To decrease the
award because someonemay |leave the Wife asubstantial inheritance or may givethe

Wifeasubstantial gift would again be basing adecrease of the award on aspeculative
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and/or contingent future event which the Husband argues is against well-settled
principles. Further, itisimportant to turn back to the Final Judgment whereinthe court
already imputed income of $1669 to the Wife by awarding $4250 per month although
the Parties had stipulated to the Wife' s needs as being $5919, excluding the amount
for the savings expense.

Third, the Wife' sexpenseswill increase. (HB:21). If the Wife' sexpensesdo
increase, then the Wife would be entitled to seek a modification. At that time she
would than havethe burden of meeting thetest of substantial changein circumstances
in order to prevail.

Fourth, theHusband’ sretirement will eliminatehisability topay. (HB:22). As
similarly stated under the previous point, the Husband would likewise have a
modification claim if hisability to pay decreased. It would then be incumbent upon
him to provethat there has been a substantial change in circumstanceswith regard to
hisincomein order to prevail. If the court would have assumed what the Husband' s
incomewould beinthefutureand based the Wife' salimony award onthat speculative
future event, the court certainly would have erred.

Fifth, the Wife's substantial equitable distribution will prove inadequate.
(HB:22). Thetrial court certainly must not have considered the equitabledistribution

that occurred. If the court had so considered, it would have incorrectly fused the
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concepts of equitable distribution and alimony, as the Husband has attempted to do.
Thecourt ssimply gave each issue the separate attention that each deserved. Thecourt
rightfully did not even consider the Wife' sequitabledistribution becauseit should not
have had any bearing on the separate issue of alimony.

Sixth, theWifewill not remarry and neither spousewill die. (HB:22). Firt, the
Husband'’ s contention that the Wifewill receive theinclusion of the savings expense
“up front before aneed is generated” (HB:22) isincorrect. The Wife's needs have
already been demonstrated by the actions of the Parties throughout the history of the
marriage. Second, for the Husband to premise any argument on an assumption that
the Wifewill never remarry or that neither party will ever dieisutterly illogical. Itis
absurd for the Husband to imply that there has been an exception of law madefor the
Wifein this case that if she should remarry she would continue to receive alimony.
Further, no exception hasbeen madefor the Wifeto continuereceiving paymentsfrom
the Husband' s estate in the event that he dies or for her estate to continue receiving
payments should she die.

TheHusband cites Stith v. Stith, 384 So.2d 317 (Fla. 2d DCA 1980) inwhich
thetrial court made an obviouserror. In Stith, thetrial court awarded the wife lump
sum alimony of $240,000 payable at $1000 per month for twenty years. See Stith v.

Stith, 384 So.2d 317, 318 (Fla. 2d DCA 1980). The husband argued, and the court
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agreed that thisaward allowed the wife to continue receiving payment evenif: 1) she

remarried or 2) thehusband died. SeeStithv. Stith, 384 So.2d 317, 318 (Fla. 2d DCA

1980). Additionally, this award would have allowed the wife's estate to continue
receiving paymentsupon her death. SeeStith, 384 So.2dat 318. Lump sumalimony
isto helpto equalizeany inequitiesthat occur inequitabledistribution. See Stith, 384
So.2d at 320. On appeal, the court stated that due to the size of the marital estate and
net worth of the parties, thetrial court wasnot justified in awarding thewife $240,000
lump sum aimony as an equitable distribution of property acquired during the
marriage. Seeid. Ultimately, the court reversed the award of lump sum alimony and
awarded thewife permanent periodic alimony at $1000 per month and awarded other
assetsaslump sum alimony to thewife. See Stith, 384 So.2d at 321. Stithisnot only
factually off-point but legally irrelevant to the present case.

TheHusband citesto Penkoski v. Patterson, 440 So.2d 45 (Fla. 1st DCA 1983)

which allowed for automaticincreasesin achild support award asthe child got older.

See Penkoski v. Penkoski, 440 So.2d 45, 46 (Fla. 1st DCA 1983). Theincreaseswere

to continue to occur without any consideration to external circumstances. See
Penkoski, 440 So.2d at 46. Such a holding successfully contradicts well-settled
principles of law. See id. As the Wife stated previously, she is not asking for

automatic increases in the amount awarded to her for the savings expense based on
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the Husband’ sreceipt of future increasesin salary and/or future bonuses. The Wife
Is asking for an award of the amount that the Parties historically saved during the
marriage - $3125 per month. If there is to be a change in this amount, upward or
downward, it will betheresult of oneof the Partiesprevailing onamodification claim.

D. In Order for Other Jurisdictionsto Comply with Their Well-Settled
But Different Law, Those Jurisdictions Denied the Award of Including
a Savings Expensein the Parties Marital Standard of Living.

TheHusband crossed to other jurisdictionsin an attempt to find afoundation

for his stance. The Husband begins by citing Brooks v. Brooks, 957 S.W.2d 783
(Mo. App. 1997) which had asimilar issueto decide. The Brookscourt had to decide
whether, under applicable Missouri law, “a former spouse can be required to
contribute, in the form of present maintenance, to an ex-spouse’ sretirement fund to

providefor his/her future support.” See Brooksv. Brooks, 957 SW.2d at 791 (Mo.

App. 1997). The court answered in the negative. Seeid. However, theBrooks court
was not presented with even remotely similar factsto the present case. The Brooks
court set forth reasoning that was five-fold which will be discussed below. Seeid. at
791-93.

Ms. Brooks contributed, by payroll deduction, $149.62 to her retirement fund
each month. Seeid. at 790. Therewasno mention intherecitation of factsin Brooks
of a frugal, or even a lavish, lifestyle. There was no mention of a lifestyle so
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consumed by the act of saving money that it altered thelives of thoseinvolved. There
was no mention of foregone luxuries. There was no mention of aconscious effort to
save money so that it transformed what is often viewed asaluxury into away of life.
Without such factsbeing mentioned, Brookshaslittle, if any, comparativevauetothe
present case.

Thefirst point of reason the Brookscourt heavily relied uponwasthelegidative
intent behind the enactment of Missouri’s Maintenance Statute (the equivalent of
Florida's Alimony Statute). See Brooks, 957 SW.2d at 791. In 1973, Missouri
discontinued itsaward of alimony and began awarding maintenance. Seeid. Whereas
alimony was seen as an obligation for support favoring the wife, maintenance was
derived from “the need for reasonabl e support by one spouse from the other after the
disruption of marriage.” Seeid. Asprevioudly stated, 8 61.001 lays out the purpose
and intent of the Chapter 61°.

The legidative intent as set forth in the Judiciary Committee Staff Summary

dated October 4, 1977 states, “ Theintent of thishbill isto set up alist of criteriawhich

* As previously mentioned, 8 61.001 states that the Chapter shall be liberally
construed and applied. § 61.001(1), Fla. Stat. (1997). Additionaly, the Chapter’s
purpose is to preserve the integrity of marriage and to safeguard meaningful family
relationships, promote the amicable settlement of disputes that arise between parties
to amarriage, and mitigate the potential harm to the spouses and their children
caused by the process of legal dissolution of marriage. 8§ 61.001(2), Fla. Stat.
(1997).
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shall be considered by thejudge when deciding whether alimony should beawarded.”
(A:3). Thelegidative intent was merely to codify factors for judge’ sto apply when
determining theissueof alimony. Among thosefactorsistheinclusion of the marital
standard of living which is all the Wife is asking for in this instance.

Additionaly, the Brooks court states that “requiring a former spouse to
contributeto an ex-spouse’ sretirement would imposeacontinuing financial obligation
ontheobligor spouse and promote continuing financial dependency betweenthem...”
SeeBrooks, 957 S.W.2d at 791. InFlorida, theaward of permanent periodic alimony
already does impose a continuing obligation on the payor spouse unless the payor
spouse wants to be charged with a violation of a court order for refusing to comply
with the court order’s demand to pay alimony.

The Brooks court’s second point of reason for denying the inclusion of the
savings expense was that the obligation of maintenance support isto terminate upon
the death of either party or the remarriage of the recipient spouse. See Brooks, 957
SW. 2d at 792. Again, the Wife in the present case is not asking this Court for an
exception to be made that would allow her to continue receiving alimony after her
remarriageor theHusband' sdeath or for her estateto continuereceiving alimony after

her death.



Thecourt statesthat if the mai ntenance paid to her allows her to contribute any
money to her retirement fund then the husband is potentially being required to
contributeto thewife’ ssupport after her remarriage or after the husband’ sdeath. See
Brooks, 957 SW. 2d at 792. Theliteral application of this statement would mean that
If the recipient spouse had any money left over at the end of the month after all the
bills were paid then the recipient is receiving too much support. In essence, this
statement issayingthat if therecipient doesnot deplete her monetary resourcesto zero
each month, there should be a modification proceeding to reduce her support.
Certainly this reasoning does not perpetuate the stated purpose or intention of 8§
61.001.

Thethird point of reason of the Brooks court wasthat to determine the payor’s
support obligation, the court would haveto know therecipient’ sfuture circumstances
since “need” isto be based on needs existing at the time of the award. See Brooks,
957 SW.2d at 792. Thisreasoningisnot at all applicable to the present case. The
Parties’ savingsexpensewastwenty-five percent of their incomeduring themarriage
andthat isall theWifeisaskingto beawarded. If thereisanincreasein her needs, she
iIswell aware that a modification proceeding will have to occur.

Thefourth point of reason for the Brooks court was that the recipient would be

“accumulating capital or building an estate, whichisnot allowed.” See Brooks, 957
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S.W.2d at 792. Inthe present case, accumulating capital and building an estate was
part of the Parties marital standard of living. All of the foregone indulgences
mentioned above enabled the Partiesto accumulate capital and build an estate. 1t was
their lifestyle and the Wifeis entitled to maintain that lifestyle.

The fifth and final point of reason for the Brooks court was that “it would be
difficult, if not impossible, for the court to ensure that the maintenance ordered now
and earmarked for future support by way of payments to a retirement fund would
actually be used for retirement purposes. See Brooks, 957 SW.2d at 793. The
Second District addressed thisissueinitsopinion whichthe Wifecited to previously.
The Second Didtrict stated that what the Wife did with the money paid to her as
alimony was her own business and, further, it is incumbent on the court to award

alimony based on the “marital lifestyle of the past.” Malard v. Mallard, 24 Fla. L.

Weekly D1560, 1561 (Fla. 2d DCA July 9, 1999).

Whether the Brooks decision wasthe correct decision to uphold the legidative
intent of Missouri law is not for the Wife in the present case to decide. The Brooks
decisionisnot controlling law inthisjurisdiction and for the af orementioned reasons,
the decision should be disregarded.

TheHusband goesonto cite Dehm v. Dehm, 545 P.2d 525 (Utah 1976) which

wasacaseinwhichtheformer husbandfiled for amodificationto reduceor eliminate
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alimony. SeeDehmv. Dehm, 545 P.2d 525, 525 (Utah 1976). Theformer wifefiled

acounter-motion for anincreasein alimony with the specific intent of “augmenting”
her retirement income. See Dehm, 545 P.2d at 525, 528. The court ultimately ruled
for the former husband and reduced her alimony. Seeid. at 529.

Again, thefactsin Dehm and the factsin the present case are so irreconcilable
and thelegal issueis so different that Dehm cannot provide acompetent comparison
that would aid this Court’s decision.

CONCLUSION

ThisCourt should follow thewell precedented caselaw and statutory authority
and affirm the decision of the court below by including the Parties' savings expense
in their marital standard of living. The Parties act of saving money consumed their
lives and ultimately transformed into their standard of living. The Parties did not
incidentally savewhatever money they had | eft over at theend of each month. Instead,
the Parties saved first and lived a miserly existence on whatever was leftover after
saving.

ThePartiesforewent theluxuriousmaterial possessionsand activitiesthey could
have easily afforded which undoubtedly would have been included in the marital
standard of living. Instead of lavish indulgences, they chosetheir luxury to be saving
money. Whiletheform of theluxury isnot typical, it doesnot mean theluxury did not
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exist or that it should beignored. Thetrial court followed the law and did equity and

justice between the Parties.
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