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PRELIMINARY STATEMENT

Appellant/Cross-Appellee, the State of Florida, the prosecution below will be
referred to asthe “ State”. Appellee/Cross-Appellant, Lawrence Francis Lewis, was
the defendant at trial and will be referred to as the “Defendant” or “Lewis’.
References to the original trial record will be by the symbol “TR”, to the
postconviction record will be by the symbol “PCR”, to any supplemental
postconviction record will be by the symbol “SPCR”, to the State’ s initial brief as
“IB”, andto Lewis answer brief/initial brief on crossappeal as“AB”, each followed

by the appropriate volume and page number(s).

STATEMENT OF THE CASE AND FACTS

The State will rely upon its Statement of the Case and Facts presented in its
Initial Brief aswell asfactsincluded in the argument portions of the Initial Brief and

Reply Brief/Cross-Answer Brief on the Merits.



SUMMARY OF THE ARGUMENT

State’s Reply Brief on Appeal Summary
Point | - Thetria court erred as a matter of law and fact in vacating Lewis
death sentence. Thelegal analysisemployed by thetrial court wasflawed astherewas

nofinding of prejudiceasrequired by Stricklandv. Washington, 466 U.S. 668 (1984).

Further, there is no record support for the finding that trial defense counsel had
insufficient time to prepare for the penalty phase as counsel had nearly 30 days
between conviction and the commencement of the penalty phase. Lastly, Deaton v.
Dugger, 635 So. 2d 4 (Fla. 1993) does not support the order vacating the death
sentence in this case as defense counsel may not be deemed ineffective where
counsel’ seffortsat investigating mitigation were obstructed by Lewisand hisfamily.

State’s Answer Brief on Cross Appeal Summary

Argument | - Thetrial court, following an evidentiary hearing, properly entered

an order denying relief on the aternativeBrady v. Maryland, 373 U.S. 83 (1963) and

Strickland claims related to the disclosure of evidence regarding James Mayberry.
Further, summary denial of the claims of ineffective assistance of counsel related to
impeaching JamesMayberry, failingto call David Ballard totestify, and not objecting
tothetrial court’scommentswhen instructing thejury and addressing anote submitted
by thejury during deliberationswas proper. Additionally, counsel was not rendered

2



ineffectiveby thetrial court’ sresolution of the evidentiary issuerelated to the change

in Tracy Marcam'’ s testimony due to the influence of Lewis mother, Bonnie Miller.
Argument I11* - An evidentiary hearing is not necessary in spite of the State’s

prior agreement that a hearing should be held following this Court’s action in

Thompson v. State, 731 So. 2d 1235 (Fla. 1998) as the record supports the trial

court’ sinitial ruling that the clamwas*“legally insufficient on itsface, and unworthy
of comment”. However, should this Court reverse the vacation of the death sentence
and find that testimony should have been taken, the matter should be remanded to the
trial court.

Argument IV - The factsidentified by thetrial court following an evidentiary
hearing haverecord support and established that Judge K aplan independently weighed
theaggravating and mitigating circumstancesand prepared hisown sentencing order.
Thetrial court’s denial of relief should be affirmed.

Argument V - The proper procedure was followed by the trial court when
Inspecting documentsidentified by the State as non-public records and presented for

in camerareview. Thetrial court disclosed those documents ruled not to be exempt

1 Lewis’s answer to the State’s sole point on appeal was
listed as Argunent Il in Lewis’s Answer Brief / Initial Brief
on Cross-Appeal. The State has addressed Lewi s’ Argunent ||
as Point | of Reply Brief on Appellant/Cross-Appell ee.

3



and identified thebasisfor withholding others. Atthe sametime, the Staterecognized
itsduty to discloseall Brady material. ThisCourt’ sreview will reveal that thewithheld
documents are not subject to disclosure.

Argument V1 - Lewis challengestothe penalty phaseinstructionson“heinous,
atrocious, or cruel”, “prior violent felony”, “felony murder aggravator”, the jury’s
advisory sentencing roleand the* agemitigator’ , aswell asthe conclusion agewasnot
mitigation weredenied properly. Theseallegationswereeither procedurally barred or
refuted by therecord. Should thisCourt find someclaimsnot barred, thetrial judge’'s
ruling may be affirmed, nonetheless, asit was correct for another reason. See, Caso
v. State, 524 So. 2d 422, 424 (Fla. 1988) (determining that “[a] conclusion of decision
of atrial court will generally beaffirmed, even when based on erroneousreasoning, if
the evidence or an alternative theory supportsit.”). Moreover, the instant claims of
ineffectiveness are pled improperly; they are one sentence conclusory allegations
which do not establish either prong of Strickland. Assuch, thetrial court’ sdenial of

relief was correct and should be affirmed.



ARGUMENT

REPLY BRIEF OF APPELLANT/CROSS-APPELLEE
POINT I2

THE TRIAL COURT ERRED BOTH ASA MATTER OF
LAW AND FACT WHEN VACATING DEFENDANT’S
DEATH SENTENCE - REVERSAL OF A DEATH
PENALTY IS NOT REQUIRED UNDER DEATON V.
DUGGER, 635 So. 2d 4 (FLA. 1993) WHEN IT ISTHE
AFFIRMATIVEACTSOF THEDEFENDANT AND HIS
FAMILY WHICH PRECLUDED COUNSEL FROM
PRESENTING MITIGATING EVIDENCE.

Thetria court erred in vacating Lewis death sentence as a matter of law and
fact. Lewisassertsthat thetria court’s ruling was proper. In an attempt to support
hisposition, Lewismischaracterizesthetrial court’ sfindings, failsto explaintheclear
ruling that no prejudice resulted, and fails to address the fact that even after being
informed that the presentation of mitigating evidencewasimportant in acapital case,
Lewis and his family continued to refuse to cooperate with the development and
presentation of mitigation.

The standard of review to be utilized in assessing the propriety of arulingona
motion for postconviction relief following an evidentiary hearingis. “Aslong asthe

trial court’ sfindingsare supported by competent substantial evidence, ‘ thisCourt will

2 See note 1.



not “substitute itsjudgment for that of thetrial court on questions of fact, likewise of
thecredibility of thewitnessesaswell astheweight to be givento the evidence by the

trial court.”’” Blancov. State, 702 So. 2d 1250, 1252 (Fla. 1997), quoting Dempsv.

State, 462 So. 2d 1074, 1075 (Fla. 1984),quoting Goldfarb v. Robertson, 82 So. 2d

504, 506 (Fla. 1955); Melendez v. State, 718 So. 2d 746 (Fla. 1998). See State v.
Riechmann, 777 So. 2d 342 (Fla. 2000) (finding ineffectiveness claims subject to

plenary review); Stephensv. State, 748 So. 2d 1028, 1034 (Fla. 1999)(recognizing that

“under Strickland, both the performance and prejudice prongsare mixed questions of
law and fact, with deference to be given only to the lower court’ sfactual findings”).
Both prongs of the Strickland test, i.e., deficient performance and prejudice, present

mixed questions of law and fact reviewed de novo on appeal. Cade v. Haley, 222

F.3d 1298, 1302 (11th Cir. 2000) (stating that, although a district court’s ultimate
conclusions asto deficient performance and prejudice are subject to plenary review,
the underlying findings of fact are subject only to clear error review, citing Byrd v.
Hasty, 142 F.3d 1395, 1396 (11th Cir. 1998); Strickland, 466 U.S. at 698 (observing
that both the performance and prejudice prongs of the ineffectiveness inquiry are
mixed questions of law and fact).

Ineffective assistance of counsel analysisis governed by Strickland, and for a

defendant to prevail onsuchaclam, hemust establish (1) counsel’ srepresentationfell

6



below an objective standard of reasonableness, and (2) but for the deficiency in
representation, there is a reasonable probability the result of the proceeding would
have beendifferent. Inassessing anallegation of ineffectiveness, the Court must start
from a “strong presumption that counsel’s conduct falls within the wide range of
reasonable professional assistance.” Strickland, 466 U.S. at 688-89.

At all times, the defendant has the burden of proving that his counsel’s
representation fell bel ow an objective standard of reasonabl eness, and that he suffered
actual and substantial prejudice asaresult of the deficient performance. Thisburden

remains on the defendant. Robertsv. Wainwright, 666 F.2d 517, 519 n.3 (11th Cir.

1982). See also Johnston v. Singletary, 162 F.3d 630, 635 (11th Cir. 1998). To

demonstrate prejudice, the defendant must show “ thereisareasonabl e probability that,
but for counsel’ sunprofessional errors, theresult of the proceeding would have been
different.” Strickland, 466 U.S. at 694.

Themain thrust of Lewis argument isthat his counsel was ineffective for not
Investigating mitigation, and therefore, any waiver of mitigation could not have been
knowing and voluntary and would result in depriving thejury of mitigation evidence
and prgjudicing Lewis (AB 47, 77-80, 86-88). Inanalyzingthisclaim, itisimportant
to consider al theevidence, however, onefact aboveall theothersisLewis statement
to his second attorney, Oliveann Lancy (“Lancy”). This statement gives us the

7



clearestinsghtintoLewis motivation. Lewisconfidedto L ancy that hewanted anew

trial and the only way for him to get onewasto not put on any mitigating evidence and

to be given the death penalty (PCR 1X 266, 299, 307). However, Lewis refuses to

acknowledge that he was instrumental in counsel’ s inability to investigate possible
mitigation. Instead, Lewis chalksthe statement up to “jailhouse bravado” (AB 85).
Inreality, giventhelegd rationa eexpressed, the statement soundsmorelike*jailhouse
advice.” Theclaim of “jailhousebravado” doesnot explainal of Lewis' actions, nor
those of hisfamily. Each of Lewis actions and arguments should be analyzed with
thismost telling of statementsin mind. Without question, Lewishasan ulterior motive,
one he has been pursuing since his 1988 trial.

Lewiswritesthat “the court found as amatter of historical fact that ‘ [d]efense
counsel conducted no independent investigation of the Defendant and, as such, could
not properly advisethe Defendant’” and that thetrial court found that defense counsel
“were‘remiss’ intheir dutiesto prepare for the penalty phase.” (AB at 77, 82 citing
toPCRVII 1063, 1065). Boththese statements mischaracterizethetrial court’ sinitial
order. The performance prong of Strickland was not analyzed in the first order
because the trial court found that Lewis had failed to establish prejudice. When put
in context, itisclear that thetrial court did not make the findings attributed to her by

Lewis. Instead, addressing the claim of ineffective assistance of counsel related tothe

8



preparation for the penalty phase, thetrial court outlined Lewis' claims, recognized
that Strickland controlled, reviewed the evidence presented, declined to reach the
performance prong of Strickland, then analyzed and rejected the claim based upon a
finding that there was no prejudice shown. (PCR VII 1062-69). The trial court
reasoned:

The Defendant is alleging ineffective assistance of
counsel at the penalty phase. The evidence presented
revealsthat the Defendant instructed histrial counsel not to
present any mitigating circumstancesat the penalty phase of
histrial. Whilethe Defendant requested that no mitigating
evidencebe presented at the penalty phase, such instruction
must be knowing, voluntary and intelligent waiver. The
Defendant contendsthat any “waiver” could not have been
knowing, voluntary or intelligent asthe defense counsel was
deficient in his duties. Defense counsel conducted no
independent investigation of the Defendant and, as such,
could not properly advise the defendant®.

In addressing thisclaim of the Defendant, this Court
must first look to the standard governing ineffective
assistance of counsel at the time of Defendant’s penalty
phase in September of 1988.

These ineffective assistance of counsel clams are
governed by ... Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)....

8 Gven the placenent of this sentence within the
paragraph framng Lewis’ claimof ineffective assistance, in
addition to the fact that the foll ow ng two paragraphs
identify the standard for reviewing such a claim it is clear
the trial court was not making a finding of fact, but was
repeating Lewis’ claim



The Defendant now claimsin his 3.850 Motion that
trial counsel was deficient in his failure to independently
conduct an investigation into his background and obtain []
records... in anticipation of the penalty phase proceeding.
Such records, the Defendant claims, would have provided
further insight into the Defendant’ s abused and troubled
childhood and, additionally, Defendant’ s abuse of alcohal.

In evaluating these claims in light of the factua
circumstances presented at the evidentiary hearing, this
Court is not persuaded that such mitigating evidence, if
devel oped and presented at the penalty phase, would have
affected the jury’s recommendation or the sentence
imposed by the trial judge....

The facts of this case warrant a similar finding.
While the defense counsel in the case at hand may have
been remiss® in his duties to prepare for the penalty phase
of thetrial, it cannot be said with a reasonable probability
that had defense counsel conducted an independent
investigation of the Defendant’s background, that such
evidence would have resulted in recommendation of alife
sentence by the jury or affected the decision of the
sentencing court....

... A court considering aclaim of ineffectiveness of counsel
need not make a specific ruling on the performance

4 Lewis inforned this Court that the trial judge made a
finding that trial counsel “were ‘remss’” (AB 82). Such is a
m sreadi ng of what the trial court stated. Cdearly, “may have
been” is not a finding that counsel were “remss.” Wthout
guestion, the trial court did not reach the performance prong,
as such, there was no finding of deficient perfornmance.

10



component of the test when it is clear that the prejudice
component is not satisfied....

Furthermore, the trial court in the instant case did
properly instruct the jury as to the statutory mitigating
circumstances that could be considered and “any other
aspect of the defendant’ s character of record and any other
circumstances of the offense.” ... In the case under
consideration here, trial counsal, while not having had the
benefit of presenting evidenceinmitigationdid, infact, urge
thejury to consider the Defendant’ s age, his mentality, the
intoxication factor surrounding the circumstances of the
offense and the provocation by Mr. Mayberry (sic) toward
the victim, Mr. Gordon, at the time of the offense; all of
which constitute non-statutory mitigating circumstances.
Thejury recommended asentence of death by avote of ten
(10) and it is unlikely that any additional evidence of
mitigation would have resulted in a different
recommendation.

... Recognizing that the crux of Defendant’s claim is the
lack of mitigating evidence presented and, as aresult, not
considered by thetrial court, this Court nevertheless finds
that any evidence presented in support of non-statutory
mitigators would not have been sufficient to counter the
finding of three (3) aggravators by the trial court in the
weighing process. Thus, theresult would remainthesame.

As such, this Court finds that the Defendant has
failed to satisfy the second prong of the Strickland test as
the Defendant has not demonstrated that any deficiency of
trial counsel affected the fairness and reliability of the
proceeding that confidenceinthe outcomeisundermined....

(PCR V11 1062-67) (emphasis supplied).
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Clearly, over twelveyearsafter thehomicide, and after afull evidentiary hearing
on the claim, Lewis has had the opportunity to place on the record all the mitigation
he asserts would have been presented had counsel been effective. Y et, even with all
this evidence, the trial court found that the result of the penaty phase was not
undermined (PCR VII 1067). Given thefact that no prejudice was established under
thetrial court’sinitial order, it was error ten months later to vacate the sentence on
rehearing without making a specific finding of prejudiceto Lewis. Itiswell settled,
both prongsof Strickland must be established; failureto proveonewill resultindenial
of relief. Roberts, 666 F.2d at 519 n.3.

It is Lewis contention that his counsel rendered deficient representation
because he did not conduct adiligent investigation for mitigation and could not have
advised his client of what mitigation was being waived (AB 78-80). However, itis
clear fromthetrial record, aswell astheevidentiary hearing, that Lewis counsel were
preparing for the penalty phase and investigating possible sources of mitigating
evidence during the approximate 30 days before the penalty phase commenced. A

mental health expert® was contacted and appointed, Lewis mother and father were

> Wth respect to the nental health expert, Lew s
attenpts to reduce the anmount of tinme considered as penalty
phase preparation time (AB 79-80 and n. 51). It is Lews’
contention that it was on the day of the penalty phase that
counsel discussed the use of an expert. However, the record
does not support that allegation. On August 23, 1998, Kirsch
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contacted, and counsdl discussed mitigationwith Lewis(PCRVol. 1X 239-40, 243-44,
259-63, 270). As explained by Richard Kirsch (“Kirsch”), Lewis lead counsel,
Lancy, and Dr. Klass, the mental health expert, Lewiswas reluctant to meet with the
expert, but then agreed. However, Lewisthen refused to permit the doctor to testify
even though Dr. Klass was prepared to opine that Lewis had an alergy to alcohol
which made it impossible to form the intent to kill, and could cause a person to act
inappropriately (PCRVol. 1 X 239-40, 245-46, 264-66, 268-69, 299-307, 313-16, 318-
19, 321; Vol. X 434-35, 437). Additionally, ontheday the penalty phase commenced,
Kirsch explained that he and Lancy told Lewis repeatedly that it was necessary for
mitigation purposes to put on some testimony, but that Lewis refused to permit Dr.
Klasstotestify. Eventhough Kirsch reiterated the importance of presenting amental
health expert, and that Dr. Klass wasin court prepared to give favorable testimony,

Lewisrefusedto allow suchtestimony. Desiringto maintain hisinnocence, Lewisdid

obt ai ned the appointnment of Dr. Klass (PCR Vol. |X 239-40).
Co-counsel Lancy’s August 15, 1988 nmenorandumto the file
indicated that Lewwis was unwilling to have Dr. Klass testify
at trial (PCR Vol. IV 299-03, 306-08). dCearly, this

i ndi cates that counsel’s discussions with the doctor and Lew s
occurred before the August 23, 1988 appointnent. Dr. Klass’
records reveal he exam ned Lewis on August 24, 1988 know ng
that the defense was interested in mtigating evidence, but
Lew s was uncooperative (PCR Vol. |X 312-13; Vol X 434-35,
437). It was only on the eve of trial that Dr. Kl ass received
a telephone call fromlLews’ father informng himlLew s was
willing to neet and cooperate (PCR Vol. |X 318-19).
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not want any onetoimplicatehiminthecrime(PCRVoal. X 267-70, 314-15, 319; Vol.
X 438-41, 444, 449).

Surely, where a defendant refuses to take his counsel’s advice to present
mitigation or witnesses refuse to talk or assist counsel with the case, counsel should
not be deemed deficient. Cf. Asay v. State, 769 So. 2d 974, 985 (Fla. 2000) (affirming
denial of claim of ineffective assistance of counsel in penaty phase for failure to
investigate/present mitigation based in part on finding that counsel had obtained a
mental health evaluation of defendant). Thedefendant’ schoicetodisregard counsel’s

advice should not be used as evidence of ineffective assistance. Mitchell v. Kemp,

762 F. 2d 886, 889 (11™ Cir. 1985) (holding that “[w]hen a defendant preempts his
attorney's strategy by insisting that a different defense be followed, no claim of
ineffectiveness can be made”), cert. denied, 483 U.S. 1026 (1987); Alvord v.
Wainwright, 725 F. 2d 1282, 1289 (11" Cir. 1984) (finding counsel’s assistance
proper; counsel may not be labled ineffective or blamed for following competent

defendant’ sdirection), modified, 731 F. 2d 1486 (11" Cir. 1984). See, Gray v. L ucas,

677 F.2d 1086, 1094 (5th Cir. 1982) (recognizing that capital defendant'sdirectionto
counsel that no character witnesses be called does not negate counsel’s duty to
investigate, but it doeslimit the scope of theinvestigation required), cert. denied, 461

U.S. 910 (1983). Also, merely because Lewis's father believed he would be of no
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help to his son and Lewis mother was dissatisfied with the outcome of the trial,
therefore, she refused to cooperate with the defense should not result in afinding of
deficient performance by the trial attorneys (PCR Vol. I X 241-44, 258-63, 318-19).

Without question, theactionsof counsel inthiscase should not be equated with

those of defense counsel in Blanco v. Singletary, 943 F. 2d 1477 (11" Cir. 1991) or

Deaton v. Dugger, 635 So. 2d 4 (Fla. 1993) as suggested by Lewis. In Blanco, the

attorney had not prepared for the penalty phase even though he knew that it was to
commence immediately upon the conclusion of the guilt phase. Blanco, 943, F. 2d at
1500. Moreover, when given an additional four daysto procurewitnesses, it appeared
that counsel merely waited for his witnesses to return his phone calls placed during
trial; counsel never managed to meet with any witnesses. 1d. at 1500-01. Additionally,
Blanco indicated that he did not want any witnesses called and counsel “acquiesced.”
Id. at 1501.

Similarly, in Deaton, counsel did not prepare for the penalty phase until after
there was a conviction, but even during the evening or “couple days’ between trial
phases, counsel did not explain to his client about mitigation, discuss what could be
pursued, attempt to collect defendant’ srecords, or set up withesses. Deaton, 635 So.

2d at 9. Infact, Deaton’ scounsel admitted that he did nothing before or after the guilt

phase to develop arecord or find witnesses to testify for mitigation. Id. From the
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foregoing, it is clear that neither counsel even attempted to prepare for the penalty
phase of the capital trial.

Conversdly, it should not be said that Lewis’ counsel did not advise hisclient,
did not investigate for the penalty phase, attempt to develop a penalty phase record,
or schedule witnesses. In the instant case, Kirsch did attempt to prepare during the
approximate 30 daysbetween theguilt and penalty phases; heretained amental health
expert, and strove to schedule family members to testify. Further, he explained to
Lewisthe necessity and value of presenting mitigating factorsto the judge and jury.
Moreover, Lewis, unlike Blanco or Deaton, hindered counsel’ sefforts. Lewiswasnot
discouraged or disheartened as was suggested of Blanco. Instead, Lewis was
obstructive of counsel’s efforts and wanted a new trial. Believing the only way to
procureanew trial wasto be sentenced to death without putting on mitigation, Lewis
refused to permit counsel to present the mental health expert or other witnesses.

Under the instant facts, Kirsch rendered professional assistance.

Lewisasoreliesupon Emersonv. Gramley, 91 F. 3d 898 (7" Cir. 1996); Glenn

v. Tate, 71 F. 3d 1204 (6™ Cir. 1995); Martin v. Maggio, 711 F. 2d 1273 (7™ Cir.

1983); Heiney v. State, 620 So. 2d 171 (Fla. 1993); and Statev. Lara, 581 So. 2d 1288

(Fla. 1991). Noneisof assistanceto Lewis. The Seventh Circuit Court of Appeals

in Emerson, found defense counsel conducted no investigation for the penalty phase
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and that it was counsel’s determination that mitigation should not be presented.
Emerson, 91 F. 3d at 906. Further, neither counsel nor thetria court informed the
defendant of the peril of not making apresentation during the penalty phase. 1d. at 906-
07. Assuch, under these “unusual circumstances’ the defendant could not make an
informed decision. Id. at 907 Similarly, in Glenn, the defendant did not waive
mitigation, and the little preparation counsel made for the penaty phase was
misdirected. Glenn, 71 F. 3d at 1207. Although lay witnesses were contacted, none
was called. Id. Further, counsel acquiesced to the prosecutor’s suggestion that a
mental health evaluation be completed and made available to the jury without input
from thedefense. Id. at 1210, n. 5. InMartin, counsel rgjected, out of hand, the guilt
phase defense of voluntary intoxication in spite of adefense expert’ s suggestion that
the defendant was intoxicated on the day of the crime and that such was a valid
defensein Louisiana. In Heiney, the sentence was reversed because counsel did no
Investigation into mitigation, nor did counsel argue on his client’ s behalf to thetria
court. AsinGlenn, thedefendantinLara, did not waivemitigation. Lara, 581 So. 2d
at 1289. Instead, the record reflects that Lara' s case was the attorney’ sfirst capital
proceeding and that he“was overwhel med and panicked” ; he spent about ten percent
of histime on the penalty phase. Id. No such deficient performance or “unusual

circumstances’ are present in the instant case.
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Additionally, Lewis relies upon Carter v. Bell, 218 F. 3d 581 (6™ Cir. 2000).

While at first blush it may appear that Carter furthers Lewis' claim, but upon closer
examination, it is clear the case is distinguishable. In Carter, “[t]he defense neither
investigated nor introduced any evidence of mitigating factors, basing itsargument on
atheory of residual doubt by appealing to any lingering doubt thejury might have had
regarding the conviction in an attempt to dissuade the jury from imposing the death
penalty.” Id. at 587. Neither counsel had prepared for a capital penalty phase
proceeding before Carter’ s case commenced. Id. at 588. While statutory mitigators
werereviewed, non-statutory factorswere not considered. 1d. Both counsel spent up
to 95% of their time on the guilt phaseissues. Id. at 588-89. The Sixth Circuit Court
of Appeals found that counsel did no legal research or investigation of mitigating
circumstances. It was the court’s conclusion “that reluctance on Carter's part to
present amental health defense or to testify should not preclude counsel‘'sinvestigation
of these potential factors.” 1d. at 596 (emphasis supplied). The fact that Carter was
merely reluctant and counsel did little or nothing to alter that position or to investigate
distinguishes Carter from the instant case. Such differences are highlighted by Frye

v. Lee, 235 F. 3d 897 (4™ Cir. 2000). The facts of Frye are closer to the case at bar,

and support aconclusionthat Lewis counsel were not ineffective and augers against

afinding that Lewis waiver was not knowing and voluntary.
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In Frye, the Fourth Circuit Court of Appeals reasoned:

Based on Frye'srefusal to allow himself or hisfamily
membersto participate in the development or presentation
of mitigation evidence, Frye's counsel came to the
reasonabl e conclusion that attempting to find such evidence
would befruitless. Simply because a defendant objectsto
the devel opment of evidence, however, doesnot necessarily
absolvehislawyersfromgathering that evidence. TheSixth
Circuit, inagituation involving failure to present adequate
mitigation evidence, observed that "reluctance on [the
defendant's] part to present a mental health defense or to
testify should not preclude counsel's investigation of those
potential factors." Carter v. Bell, 218 F. 3d 581, 596 (6th
Cir. 2000). Similarly, the Eleventh Circuit hasfound error
when defendant’s counsel "acquiesced in [the defendant’s]
defeatism without knowing what evidence[the defendant]
was foregoing.” Blanco v. Singletary, 943 F. 2d 1477,
1501 (11th Cir. 1991). SeealsoEmersonv. Gramley, 91F.
3d 898, 908 (7th Cir. 1996).

2.

The controlling distinction in this case, however, is
that Frye not only flatly forbade his attorneys from
involving hisfamily ininvestigating hisbackaground, but that
his defense counsel also took numerous aternative stepsto
preparefor and present evidence of Frye'spersonal history.
Unlike the cases arising from the Sixth and Eleventh
Circuits, supra, this is not a situation where counsel
completely gave up in response to reluctance or defeatism
that ambiguously telegraphed the client's uninformed
wishes. Frye gaverepeated and explicit instructionsto his
lawyersabout not contacting or involving family members.
Nonetheless, counsel convinced himto goto DorotheaDix
Hospital for a psychological evaluation. They then hired
Dr. Noble to examine their client and present evidence to

19



thesentencingjury. Thesestepswerealogical--andindeed
thorough--response to Frye's continued insistence that he
did not want his family members "to assist in forming
mitigating factory.]" MAR Hearing a 6. Asthe MAR
court concluded, defense counsel painstakingly informed
Frye of the consequences of not involving family members
in the mitigation stage. |d. Frye, however, refused to
accedeto thewarningsand advice of hislawyers. Anditis
not our role to second-guess the competence of counsel in
thesecircumstances. Fisherv. Lee, 215F.3d 438, 447 (4th
Cir.2000); Eaton v. Angelone, 139 F.3d 990, 994 (4th
Cir.1998).

Frye, 235 F.3d at 904-05 (footnotes omitted) (emphasis supplied).

Porter v. State, 26 Fla. L. Weekly S321 (Fla. May 3, 2001) also isinstructive.

In Porter, this Court quoted extensively from thetrial court’ s order denying relief on
aclaim of ineffective assistance in the penalty phase related to the presentation of
mitigation. There, this Court recognized that during the preparation for the penalty
phase, Porter was “fatalistic”, instructed counsel not to contact his (Porter’s) family,
and refused to see a doctor scheduled by counsel. Id. at 322. This Court reasoned
that:

The lack of cooperation by Porter at the time of trial is
significant. We have held that a defense attorney is not
ineffective for following such instructions by counsel’s
client. Simsv. State, 602 So. 2d 1253, 1257 (Fla. 1992).
Seeadso Simsv. Singletary, 155 F. 3d 1297, 1316 (11" Cir.
1998) (counsel cannot be deemed deficient for failing to
present additional evidence of mitigation of which counsel
was unaware due to defendant’s refusal to assist in
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obtaining the information); Rose v. State, 617 So. 2d 291,
294 (Fla. 1993) (tria counsel not ineffective where
defendant preempted trial counsel’ s strategy).

Porter, 26 Fla. L. Weekly at 322-23 (emphasis supplied). In affirming the denial of
relief, this Court stated:

.. the trial court found that the defendant failed to
cooperate with counsel at the penalty phase of thetrial, and
thereby defendant limited the available evidence. Thereis
additional postconviction expert testimony regarding
mitigation which thetrial court found to be entitled tolittle
weight in light of conflicting expert testimony. The trial
judgefound additional nonstatutory mitigationto belacking
In weight because of the specific facts presented. Finally,
following a full evidentiary hearing, the trial judge
determined that the additional mitigatorswere outweighed
by the weighty aggravators of a prior violent felony and
cold, calculated, and premeditated murder. We agree.

1d. at 324 (emphasissupplied). Based upon thisanalysisal ong withthesimilar factual
scenarios of Frye and Porter, the instant trial court’s granting of a new sentencing
phase for Lewis should not be permitted to stand.

Kirsch, aseasoned attorney with approximately 40 yearsexperience, including other
capital cases, didinvestigate mitigation, albeit after conviction, both by attempting to
tak to Lewis parents and by seeking a mental health expert. While Kirsch was
successful in gaining the appointment of a mental health expert, Lewis spoke to the

doctor reluctantly, but then refused to permit the expert to testify. Kirshalso argued
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for his client’s life to the jury and court, and obtained instructions on both mental
mitigators, the victim participated/consented to act mitigator, and the “catch all”
instruction. Moreover, thetrial court questioned counsel and L ewisabout thedecision
toforego mitigation (TR 3153-58, 3187-88, 3190-96; PCR Val. | X 239-40, 250-51).
Hence, Kirsch’'s performance was far superior to the cases cited by Lewis and such
cases should not be permitted to form the basis of aclaim that counsel wasineffective
or that the waiver of mitigation was not knowing and voluntary.

Lewisalso claimsthat hewasnot in apositionto makean informed decisionto
waive mitigation when his counsel did not know about such mitigation (AB 80).
However, the record establishes that the waiver was voluntary, knowing, and
intelligent. In pertinent part, the colloquy betweenthetrial court and defense counsel
consisted of the following:

THE COURT: [Defensecounsel], haveyou decided
If you are going to call any witnesses?

[DEFENSE COUNSEL]: No, sir, were not
presenting any testimony.

THE COURT: DoesMr. Lewis understand that he
has the right to call witnessesin his behalf?

[DEFENSE COUNSEL]: Yes, sir.

THE COURT: He does?
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[DEFENSE COUNSEL]: He understands.

THE COURT: He would have a right to call
anybody helikes. He can call adoctor, psychologist that's
evaluated him. Hecan cal hisfamily, hisfriends. He can
call just about anybody. | just want to make sure he
understands that.

(Thereupon, the Defendant and [ defense counsel] conferred
off the record.)

[DEFENSE COUNSEL]: Yes, he understands.

THE COURT: Heunderstandsthat. Mr. Lewis, is
that your decision?

THE DEFENDANT: Yes, itis.

THE COURT: You do not want to call any
witnesses?

THE DEFENDANT: No, sir.

* * % %

THE COURT: Okay. | don't know if there's any
family members or whatever but they could have been
caled and it'sMr. Lewis desirethat he doesn't want to call
anybody; isthat right?

[DEFENSE COUNSEL]: I think we madethat pretty
plain.

(TR 3153-58) (emphasisadded). Throughout the colloquy, counsel maintained that

Lewis did not want to present anything in mitigation (TR 3153-58).
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Consistently, this Court has held that defendants have the right to waive the

presentation of mitigating evidence. Koon v. Dugger, 619 So. 2d 246 (Fla. 1993);

Pettit v. State, 591 So. 2d 618 (Fla.), cert. denied, 121 L. Ed. 2d 68 (1992); Hamblen

v. State, 527 So. 2d 800 (Fla. 1988). See Muhammad v. State, 782 So. 2d 343, 363-

65 (Fla. 2001) (recognizing defendants may waive mitigation in capital cases).
Nonethel ess, thewaiver must bevoluntary, knowing, andintelligent, whichiswhy the
trial court questioned Lewis and defense counsel about Lewis decision to waive
mitigating evidence. Moreover, Koon now requires defense counsel to proffer what
evidence could be presented werethe defendant to allow the presentation of evidence.
Koon, 619 So. 2d at 249-50. Although this new requirement is prospective only, as
stated inthe opinion, thetrial court obviously recognized the appropriateness of such
a requirement when it asked defense counsel if he would like to proffer potential
evidence. (TR 3154). Ultimately, defense counsel refused to do so. (TR 3155).
Thetestimony fromtheevidentiary hearing established that L ewiswasinformed
of the need for mitigating factorsto be presented, that hewasafforded amental health
expert, that hisfamily refused to cooperate with counsel during the penalty phase, and
that Lewis refused to permit either his family to be contacted or to have the mental
health expert testify. Clearly, Lewiswas aware of his options and the consequences

stemming from them, yet he chose not to present mitigation in hopes he would be
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sentenced to death, and thenreceiveanew trial (TR 3153-58 3187-88, 3190-96; PCR
Vol. X 239-40, 245-46, 250-51, 264-70, 299-07, 314-16, 318-19, 321; Vol. X 434-35,
437-41, 444, 449). Under these circumstances, counsel was not ineffective.

Inaddition to hisassertion that prejudi ce was established because counsel failed
to commence his investigation for the penalty phase until after there had been a
conviction, Lewisclamsadditional prejudiceexistsinthat other mitigationintheform
of vacation of Lewis conviction for aggravated assault with a deadly weapon on
James Mayberry (“Mayberry”) (Count 111), impeachment of Mayberry, failure to
present Mayberry’ s polygraph report, failure to present Dr. Blinder, and failure to
prepare Dr. Frick properly for histestimony (AB 91-93). Taking eachin turn, this
Court will find that none establishes prejudice.

The basis for the trial court’s vacating Lewis conviction for Aggravated
Assault was that it, along with Robbery with a deadly weapon committed against
Mayberry, arose out of asingleincident. Assuch, the Aggravated Assault chargewas
vacated; however, the Robbery conviction was permitted to stand (TR 3568-70,
3575). Clearly, giventheinstant facts, thelack of aconvictionfor Aggravated Assault
would not undermine confidencein the outcome of the penalty phase. Theconviction
was not used as aggravation and the jury heard about Lewis acts as part of the

criminal eventsculminatingin murder. Whether or not therewas an additional assault
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conviction, certainly, would not detract fromthereliability of thedeath sentence here.
Moreover, Lewis has not cited a case which supports his contention that this is
mitigating evidence under these facts.

Lewis also contends that the jury did not hear additional evidence tending to
diminish Mayberry’ scredibility. Lewisreferstohis“Argument|.” Defense counsel
did not render ineffective assistance by hismanner or extent of cross-examination of
Mayberry as will be discussed more fully in the State’s answer to Argument | on

Cross-Appedl, infra. Moreover, the Statedid not violate Brady v. Maryland, 373 U.S.

83 (1963) initsdisclosure of evidence about Mayberry. Because the evidence now
sought could have been discovered and would have been cumulative to the
impeachment presented, the result of the penalty phase is not undermined.

With respect to counsel’s failure to introduce the results of Mayberry’s
polygraph test, there is no prejudice. Florida courts have long held that polygraph

evidenceisinadmissible absent astipulation between the parties. See Davisv. State,

520 So. 2d 572 (Fla. 1988); Delapv. State, 440 So. 2d 1242 (Fla.1983), cert. denied,

467 U.S. 1264 (1984). While*[t]herulesof evidence may berelaxed during the penalty
phase of a capital trial, but they emphatically are not to be completely ignored.”

Johnson v. State, 660 So. 2d 637, 645 (Fla. 1995). As such, without the State’s

agreement, the polygraph resultswould not have been admitted. Lewishasnot cited
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one Florida case® which has permitted the use of polygraph resultswhere both parties
did not agree. Hence, there has been no showing that this evidence would be
admissible or mitigating. No prejudice could arise from counsel’ s decision.

Lewisalso pointsto counsel’ sfailuretocall Dr. Blinder and Dr. Frick totestify.
However, Lewis cites no case law for the proposition that either doctors’ testimony
was admissible. It appears that both doctors would have been employed to discuss
a witness perception of events while under the influence of acohol or other
substances (TR 1957-2014, 3436-37). Thepropriety of theexclusionof Dr. Blinder’s
testimony was discussed on direct appeal. This Court opined:

[Lewis| assertsit waserror to excludeapsychiatrist's
opinionregarding the eyewitness-identification process, the
effects of drugs on memory, and the unwarranted reliance
of jurorson eyewitnesstestimony. InJohnsonv. State, 438
So. 2d 774 (Fla.1983), cert. denied, 465 U.S. 1051, 104
S.Ct. 1329, 79 L.Ed.2d 724 (1984), we held that exclusion
of such testimony is not an abuse of discretion. We said,
"ajury is fully capable of assessing a witness ahility to
perceive and remember, given the assistance of
cross-examination and cautionary instructions, without the
aid of expert testimony.” 1d. at 777. The psychiatrist
admitted he could not testify regarding thereliability of any

¢ Rupe v. Wod, 93 F. 3d 1434 (9'" Gir. 1996) is a
federal habeas appeal from Washington State. Washington’s
evidentiary rules allow for the adm ssion of this type of
evidence to show the relative culpability of co-defendant/co-
perpetrators. Such is not the state of the law in Florida,
and therefore, Rupe is distinguishable and does not further
Lew s’ position.
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specific witness, but could only offer general comments
about how awitnessarrivesat hisconclusions. Wefind no
abuse of discretion here.

Lewisv. State, 572 So. 2d 908, 911 (Fla. 1990). Clearly, if Dr. Blinder’ stestimony

was excluded properly, then there could be no prejudicein not presenting Dr. Frick’s
testimony. Moreover, if thejury isconsidered competent to evaluateawitness' ability
to perceive eventsfor the guilt phase, then suchwould also betrueof thejury’ sability
in the penalty phase.

From theforegoing, this Court should find that thetrial court erred in vacating
Lewis death sentence. Defense counsel acted professionaly in his endeavors to
Investigate mitigating circumstances, but was thwarted by Lewis' actions. Itisaso
clear that Lewiswasaware of theimportanceto make apenalty phase presentation, but

chose to waive mitigation by precluding his family and his expert to testify.
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ANSWER BRIEF OF APPELLANT/CROSS-APPELLEE
ARGUMENT |

THE TRIAL COURT CORRECTLY FOUND THAT
LEWIS WAS NOT ENTITLED TO RELIEF UNDER
EITHER BRADY V. MARYLAND, 373 U.S. 83 (1963)
OR STRICKLAND V. WASHINGTON, 466 U.S. 668
(1984) RELATED TO THE GUILT PHASE OF THE
TRIAL (restated).

In hismotionfor postconvictionrelief, Lewisasserted either the Statewithheld

exculpatory evidence in violation of Brady v. Maryland, 373 U.S. 83 (1963) or his

counsel wasineffective under Strickland v. Washington, 466 U.S. 668 (1984) for not

discovering and presenting such exculpatory evidence related to James Mayberry
(“Mayberry”) (PCR111 237-53). Thetria court granted an evidentiary hearingonthis
issue (PCRV 655). Lewisalso alleged counsel wasineffectivefor failing toimpeach
Mayberry with information in the defense’ s possession (PCR 111 253-59), for failing
to call David Ballard (PCR 111 260-71), and for failing to object to the discussion the
trial court had with the jury preceding the guilt phase instructions, and during
deliberationswhen thejury requested certain testimony beread back tothem (PCR 11
279-83). Additionally, Lewisasserted that hiscounsel wasrendered ineffectiveby the
rulings on and use of Tracy Marcum'’ stestimony (PCR Il1 272-77). Thetrial court

denied the request for an evidentiary hearing on these issues and found they “fail as
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either being procedurally barred, insufficiently pled, or refuted by therecord.” (PCR
V 655-56). Onappeal, Lewisclaimsthetrial court erredinfinding no Brady violation
(AB 5, 23-24), in summarily denying relief on his other guilt phase ineffective
assistanceclaims, andfor failing to attach portionsof therecord (AB 5, 33, 36, 41, 43,
46). The State disagrees.

The testimony developed at the evidentiary hearing supports the denial of the

Brady and Strickland claimsasit relatesto Mayberry and aswill bediscussedin more

detail below. Additionally, whilethetrial court did not attach portions of the record
or makedetailed findingsonthose portionsof Lewis' ineffectivenessclaimsfor which
an evidentiary hearing wasdenied, affirmance of thedenia of relief isappropriate. The
trial court had thebenefit of theparties' pleadingsinthe postconviction matter, thetrial
record and transcript, and the benefit of argument from counsel at the hearing pursuant
to Huff v. State, 622 So. 2d 982 (Fla. 1993). Denial of relief waswarranted; thetrial
court’ srulingonLewis Brady and ineffectiveassistance of counsel during guilt phase
claims should be affirmed.

Thestandard of review applied by an appellate court whenreviewing arulingon
apostconviction motionto vacatefollowing an evidentiary hearingis: “Aslongasthe
trial court’ sfindingsare supported by competent substantial evidence, ‘ thisCourt will

not “substitute itsjudgment for that of thetrial court on questions of fact, likewise of
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thecredibility of thewitnessesaswell astheweight to be givento the evidence by the

trial court.”’” Blancov. State, 702 So. 2d 1250, 1252 (Fla. 1997), quoting Dempsv.

State, 462 So. 2d 1074, 1075 (Fla. 1984), quoting Goldfarb v. Robertson, 82 So. 2d

504, 506 (Fla. 1955); Melendez v. State, 718 So. 2d 746 (Fla. 1998). A trial court’s

finding, after evaluating conflicting evidence, that Brady material had been disclosed
isafactual finding which should be upheld so long asiit is supported by competent,

substantial evidence. Way v. State, 760 So. 2d 903, 911 (Fla. 2000); Stephensv.

State, 748 So. 2d 1028 (Fla. 1999).
When there has been asummary denia of amotion to vacate, theruling will be
affirmed wherethe law and competent substantial evidence supportsthetrial court’s

findings. Diaz v. Dugger, 719 So. 2d 865, 868 (Fla. 1998). Whether counsel was

ineffective under Strickland, is reviewed de novo. Stephens, 748 So. 2d at 1028
(requiring denovo review of ineffective assistance of counsel); Simsv. State, 754 So.
2d 657,670 (Fla. 2000). Both prongsof the Stricklandtest, i.e., deficient performance
and prejudice, present mixed questions of law and fact reviewed de novo on appeal.

Cade v. Haley, 222 F.3d at 1302 (stating that, although a district court’s ultimate

conclusions asto deficient performance and prejudice are subject to plenary review,
the underlying findings of fact are subject only to clear error review, citing Byrd v.

Hasty, 142 F.3d at 1396; Strickland, 466 U.S. at 698, 104 S.Ct. 2052 (observing that
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both the performance and prejudice prongs of the ineffectivenessinquiry are mixed
guestions of law and fact).

AddressingLewis Brady and alternative Strickland claimsregarding information
about Mayberry’s criminal charges and/or convictions occurring after the instant
murder, the trial court reasoned:

Whileitisclear fromthetestimony presented and the
documentary evidence admitted at the hearing that Mr.
Mayberry had pending crimina charges in Broward and
Dade County, itisnot clear fromtheevidencethat the State
deliberately failed to disclose the existence of the pending
charges to defense counsel in violation of Brady v.
Maryland. Further, no evidence was presented to support
afindingthat the State provided Mr. Mayberry with medi cal
assistance prior to histestifying at trial.

Mr. Kirsch was aware that Mr. Mayberry was the
State’ s key witness, as he (Mr. Mayberry) identified the
Defendant as the assaillant. Mr. Kirsch was aware of
Mayberry’s criminal record and that he was convicted of
numerouscrimes. Mr. Kirsch doesnot recall receiving any
of the letters sent by Mr. Ray regarding Mr. Mayberry’s
pending chargesin Broward and Dade County nor did Mr.
Kirsch have any idea that Mr. Ray was in contact with
anyone in Dade County regarding Mr. Mayberry or his
pending charges in Dade County. However, Mr. Kirsch
testified that he recall s there were pending charges against
Mr. Mayberry, but he does not recall receiving any
documents in connection with these pending charges.

Kirsch testified that when he first saw Mayberry he

was in bad shape and appeared to be in need of medical
attention. By thetime of thetrial, Mayberry appeared to be
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in much better shape. Kirsch does not recall any
information regarding any assistance being provided to
Mayberry -- medical or other. Kirschtestified that hewould
want to know if there was any State action on behalf of a
witness, as such information could have been used as
Impeachment.

Ralph Ray testified that hebelievescriminal histories
areBrady material. Mr. Ray further testifiesthat Mr. Kirsch
asked for criminal historiesand was sent acriminal history
on all witnesses. Mr. Ray testified that he did not negotiate
a pleawith Dade County regarding the pending criminal
chargesagainst Mr. Mayberry nor did Mr. Ray ask for any
leniency or specia treatment for Mr. Mayberry. Mr. Ray
further testified that he did not promise or giveleniency in
the pending Broward County cases.

Mr. Ray had no knowledge of paying any hospital
billsfor Mr. Mayberry, providing treatment or giving any
money to seek medical treatment. Mr. Ray did advise Mr.
Kirsch, via letter, of the disposition of the Broward and
Dade cases.

Terrell Gardiner is an investigator for the Broward
County State Attorney’s Office. Mr. Gardiner left a
messagefor Mr. Mayberry at hissister’ shomeadvising that
prepayment needed for treatment was not required. Mr.
Gardiner suggested that Mr. Mayberry should seek
treatment for his medical condition (i.e. sores, etc.).

Bill Altfield wasan Assistant State Attorney in Dade
County and the prosecutor assigned to Mr. Mayberry’s
pending Dade County case. Mr. Altfield testified that he
spoke with Ralph Ray who advised that Johnson (ak.a
Mayberry) was a key witness, did not need special
treatment and to stick to guidelines, which werefive (5) to
seven (7) years.
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James Mayberry received the statutory maximum
sentence of five (5) years on both the Broward and Dade
cases.

After hearing all theevidence presented at the hearing,
considering argument of counsel, reviewing the legal
memoranda and cases provided in support of this claim,
this Court finds that there was no Brady violation by
the state and that even if a Brady violation wasfound to
exist, any non-disclosur e would be har mlessand would
not have any affect on the outcome of the trial.
Furthermore, whileit could be said that defense counsel
was negligent in not obtaining the necessary
documentation pertaining to the pending Dade and
Broward cases, the Defendant has failed to show any
prejudice flowing from this negligence. As such, the
requirements set forth in Strickland, infra. have not been
satisfied andthe Defendant’ sclaimfor relief onthisground
Is denied.

(PCRV 1061-62).

On appeal, Lewis asserts the tria court erred in denying relief after an
evidentiary hearing on the Brady claim related to Mayberry (AB 23-24). Appellee
maintains that the “lower court erred in concluding that Mr. Lewis failed to show
deliberatefailuretodisclose.” (AB 24). Further, Lewis positionisthat “[t]herewas
information withheld from defense counsel by the State; intheaternative, counsdl was
deficient, asthelower court found.” (AB 25). Not only wasthere noBrady violation,

but there was neither deficient performance by defense counsel nor pregudice

established as required by Strickland.
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To establish a Brady violation, a defendant must show”:

(1) that the Government possessed evidence favorable to
the defendant (including impeachment evidence); (2) that
the defendant does not possess the evidence nor could he
obtain it himself with any reasonablediligence; (3) that the
prosecution suppressed the favorable evidence; and (4)
that had the evidence been disclosed to the defense, a
reasonable probability exists that the outcome of the
proceedings would have been different.

Hegwood v. State, 575 So. 2d 170, 172 (Fla. 1991) (quoting United Statesv. Meros,

"In Wy v. State, 760 So. 2d 903, 910 (2000), this Court
guoted Strickler v. Greene, 527 U S. 263 (1999) stating:

There are three conponents of a true Brady
violation: [1] The evidence at issue nust be
favorable to the accused, either because it is

excul patory, or because it is inpeaching; [2] that
evi dence nust have been suppressed by the State,
either willfully or inadvertently; and [3] prejudice
must have ensued.

Strickler, 119 S.C. at 1948.

However, in order for evidence to be deened “suppressed”, it
is only reasonable for the defendant to prove he neither had

t he evi dence nor was able to discover it through due
diligence. |If the defendant had the evidence, it could hardly
be consi dered suppressed. In fact, in Way this Court

recogni zed that where the evidence was avail able equally to
the defense and State or that the defense was aware of the

evi dence and coul d have obtained it, the evidence had not been
suppressed. Way, 760 So. 2d at 911. See, COcchicone v. State,
768 So. 2d 1037, 1042 (Fla. 2000) (reasoning that “[a]lthough
the "due diligence" requirenent is absent fromthe Suprene
Court's nost recent fornulation of the Brady test, it
continues to follow that a Brady claimcannot stand if a

def endant knew of the evidence allegedly w thheld or had
possession of it, sinply because the evidence cannot then be
found to have been withheld fromthe defendant.”).
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866 F.2d 1304, 1308 (11" Cir. 1989)). See, Strickler v. Greene, 527 U.S. 263 (1999);

U.S. v. Starrett, 55 F.3d 1525, 1555 (11th Cir. 1995); Jonesv. State, 709 So. 2d 512,

519 (Fla. 1998). "[F]avorableevidenceismaterial and constitutional error resultsfrom
Its suppression by the government, if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the proceeding would have been

different."” Kyles v. Whitley, 514 U.S. 419, 435 (1995). Evidence has not been

suppressed, and therefore, “*[t]here is no Brady violation where the information is
equally accessibleto the defense and the prosecution, or wherethe defense either had

the information or could have obtained it through the exercise of reasonable

diligence’” Freeman v. State, 761 So. 2d 1055, 1061-62 (Fla. 2000) (quoting

Provenzano v, State, 616 So. 2d 428, 430 (Fla. 1993)). Pregjudice is shown by the

suppression of exculpatory, material evidence, that is where "there is a reasonable
probability that the result of the trial would have been different if the suppressed
documents had been disclosed to the defense.” Stickler, 119 S. Ct. at 1952,
"Reasonable probability” is"a probability sufficient to undermine confidencein the

outcome." United Statesv. Bagley, 473 U.S. 667, 682 (1985) (plurality); Kyles, 514

U.S. at 435. When pleading aBrady claim, a petitioner must show that counsel did
not possess the evidence and could not have obtained it with due diligence, and the
prosecution suppressed thefavorable, material evidence. Based uponthetrial record
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and the evidentiary hearing testimony, it isclear therewasnoBrady violation and the
trial court’s ruling on this issue should be affirmed.

Ineffective assistance of counsel analysisis governed by Strickland, and for a
defendant to prevail onsuchaclaim, hemust establish (1) counsel’ srepresentationfell
below an objective standard of reasonableness, and (2) but for the deficiency in
representation, there is a reasonable probability the result of the proceeding would
havebeendifferent. Strickland, 466 U.S. at 688-89, 694. In assessing an alegation of
Ineffectiveness assistance, the Court must start from a “strong presumption that
counsel’ s conduct fallswithin the wide range of reasonabl e professional assistance.”
Strickland, 466 U.S. at 688-89. At all times, the defendant has the burden of proving
counsel’ srepresentation fell below an objective standard of reasonableness, and that
he suffered actual and substantial prejudice as aresult of the deficient performance.

Roberts, 666 F. 2d at 519 n.3. See Johnston, 162 F. 3d at 635. To demonstrate

prejudice, the defendant must show “there is a reasonable probability that, but for
counsel’s unprofessiona errors, the result of the proceeding would have been
different.” Strickland, 466 U.S. at 694. Thus, the defendant must show not only that
his counsal’ s performance was below constitutional standards, but that he suffered
prejudice as aresult of such deficient performance.

Initialy, it must be noted Lewis misconstrues the trial court’s ruling on his
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Brady and Strickland claims related to Mayberry. The judge did not find defense

counsel negligent. What the trial court stated was that “while it could be said that
defense counsel wasnegligent in not obtai ning the necessary documentation pertaining
to the pending Dade and Broward cases, the Defendant hasfailed to show prejudice
flowing from thisnegligence.” (PCR V 1062). Thisisnot afinding of negligence; it
Is merely acknowledging there may be a question, but it matters not, because no
prejudice has been established.

Additionally, Lewisassertsthe defensewas unawarethat Mayberry wasrel eased
from jail and the charges stemming from Mayberry’s May 21, 1987 arrest were
dropped by the Dade County prosecutor following Mayberry’ sidentification of Lewis
astheperpetrator of theinstant homicide (AB 26-27). Thisallegationisrefuted from
therecord which showsthat defense counsel Richard Kirsch (“Kirsch”) wasaware of
the Dade charges pending against Mayberry. During the July 7, 1988 suppression
hearing, Detective Gill was questioned by Kirsch, the prosecutor, Mr. Ray, and the
trial judge. Detective Gill was questioned about the timing of Mayberry’s photo
identification of Lewis, Mayberry’ s subsequent rel ease from the Dade Stockade, and
the resolution of those criminal charges. Detective Gill’ s examination included:

Q [By the Court] Did you show a photo

lineup to Mr. Mayberry?
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A Yes, sir, | did.

Q Wasthat on June 4™, 19877

A Yes, Sir.

THE COURT: Any questioning on that area?
That’ sreally what | want to find out; whether he seemedto
have any problem with it. Okay.

Q [ByMr.Ray] ...didyouhaveany idea or
mind set that time was of the essenceto seeif
you could get to Mr. Mayberry rather than
have a physical lineup?

A Yes. Timewas of the essence at that point.

A Becauseprior tothat we had difficulty, me
locating Mr. Mayberry. Then | found out
he was in jail and was told that the
charges that he was being held on he'd
probably bereleased on very shortly and |
wanted to get a hold of him whilel could.

Q In fact, was he ever prosecuted on those
charges?

A No, sir, hewasn't.

Q  Washeinfact released shortly thereafter?
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Yes, sir

(By Mr. Kirsch) When he wasreleased,
where was he released t0?

To hissister’'shome, | believe.

You didn't know he was in the Broward
County Jail?

| know he ended up in the Broward County
Jail but | don’t know when.

He had an arrest warrant out for him in
Broward County?

Y ou went there [Dade Stockade] June 4"?

Yes, Sir.

Do you know when he was released?

It was shortly thereafter.

Y ou didn’t know whether he was going to be
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released or not; did you?

A Accordingtothedetectivedown therethey
said they didn’t think he was going to be
held.

Q  That wasafter you got down there?

A No, no. That wasbeforel got down there.
After | found out hewasin jail | called the
detective.

(TR Vol. 111 485-91) (emphasis supplied).

Based upon thisexamination, it isclear Kirsch was aware of the Dade County
charges pending on June 4, 1987 and that before July 7, 1988, such charges were
dropped by the Dade State Attorney’s office. Also, prior to June 4, 1987, Dade
County had decided not to hold Mayberry on those charges. Further, there was
evidence in the postconviction record substantiating the fact that Kirsch was sent a
|etter advising himthat there were outstanding Dade and Broward County chargesfiled
against Mayberry. Hence, the trial court was correct to find no Brady violation.

Themain thrust of Lewis challengeto the denial of theBrady claim relatesto
the trial court’s statement that “it is not clear from the evidence that the State
deliberately failed to disclose the existence of the pending chargesto defense counsel

inviolation of Brady v. Maryland.” (PCR Vol.V 1061, AB 23) (emphasis added).

While the State agrees that whether it acted deliberately or inadvertently infailing to
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disclose the detail s of the disposition of Mayberry’ s pending chargesisirrelevant in
a Brady analysis; the trial court’s verbiage in this case does not undermine the
correctness of its conclusion. Lewis postconviction claim, as presented to the trial
court, was that the State failed to disclose, or Kirsch failed to discover and use as
impeachment, specific detail ssurrounding Mayberry’ spending chargesfrom Broward
and Dade County at or near thetime of thetrial .2 However, Lewisfailedto prove, that
heand/or Kirsch did not know the specifics of the disposition of Mayberry’ spending
charges. All of thefacts upon which Lewisbasesthisallegation were available at the
timeof trial. The State provided defense counsel with James Mayberry’ s statements
to the police, as counsel makes reference to them in Mayberry’s deposition. And

defense counsel conducted alengthy deposition of Mayberry prior totrial. (PCRVal.

8 The State does not dispute that Lewis’ prosecutor,
Ral ph Ray, spoke to Mayberry’ s Dade County prosecutor, Bil
Al tfield, about Mayberry’s pending charges. However, Atfield
testified at the hearing that Ray specifically told himnot to
seek or to encourage favorable treatnent for Mayberry because
of Mayberry’s cooperation in Lews’ case. Altfield also
testified that Mayberry pled “straight up,” and that
Mayberry’s Dade defense attorney cited Mayberry’s cooperation
in Lewis’ case to support a downward departure. Over the
State’s objection, the Dade circuit judge gave Mayberry a one-
cell downward departure for that reason. Altfield contacted
his office’s | egal departnent to discuss a possi bl e appeal,
but ultimately decided that he had no | egal basis to do so.
Thus, other than the ultimate disposition of Mayberry’s
pendi ng charges, which the State disclosed by letter to Lew s’
attorney, there was nothing about the circunstances of
Mayberry’s plea and sentenci ng which was “favorable” to Lewi s
that the State was required to discl ose.
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IV 489-584). Thus, by questioning Mayberry morethoroughly, defense counsel could
havediscoveredall of theevidencewhich Lewisallegeswasimportant. Freeman, 761
So. 2d at 1061-62 (opining that “[t]hereis no Brady violation wheretheinformation
Is equally accessible to the defense and the prosecution, or where the defense either
had the information or could have obtained it through the exercise of reasonable

diligence.”); Robertsv. State, 568 So. 2d 1255, 1260 (Fla. 1990) (same). After dl,

Kirsch not only deposed Mayberry extensively about his criminal history, including
these charges, but he also cross-examined Mayberry at the suppression hearing and
at trial about them. Further, counsel inquired of Detective Gill about Mayberry’ sDade
charges pending in June 1987 (TR 402, 485-91, 1837-39). Moreover, the State
introduced | ettersat the evidentiary hearing sent by the prosecutor to Kirsch detailing

the charges and their dispositions.® That ten years later, Kirsch did not remember

° Defendant’s Exhibit #1 at the evidentiary hearing was a
letter fromRalph Ray to Richard Kirsch dated March 10, 1988,
informng Kirsch that Mayberry “was arrested on August 18,
1987, in Dade County under the nane of Frank B. Johnson, and
charged with Burglary of a Conveyance, in Case Nunber: 87-
26874CF, before the Honorable Allen Kornblum G rcuit Court
Judge.” It also informed Kirsch that Mayberry “was arrested
in this circuit on Septenber 7, 1987, and charged with the
followng crimnal offenses, in two (2) separate |Informations:
Grand Theft Auto, Case Nunber: 87-11670CF, and Possessi on of
Cannabi s, in Case Nunber: 87-15071CF, both of these case are
before the Honorabl e Robert W Tyson, Crcuit Court Judge.”
(PCR XI'l 619).

Def endant’ s Exhibit #2 was a letter fromRay to Kirsch
dated July 1, 1988, detailing the disposition of those cases
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receiving thosel etters does not in any way provethat he did not receivethem and did
not understand their import. Lewishasthe burden of proving that hedid not havethe
information; Kirsch’ sinability to remember what heknew, and when heknew it, isnot
sufficient proof of aBrady violation. Moreover, Lewisalsofailedto provethat neither
he nor Kirsch could not have obtained the specifics of the disposition of Mayberry’s
pending charges with due diligence. Obviously, Kirsch was aware Mayberry had
pending charges, since he deposed and cross-examined him about them (TR 402, 485-
91 1837-39).

Attrial, Mayberry testified on direct examination that he wasin prison for two
grand thefts, possession of cannabis, and possession of burglary tools, originating
from three separate cases from Broward and Dade counties. (TR 1837-38). Hewas
sentenced to five and ahalf yearsin Dade County and five yearsin Broward County
and had been in prison before on other charges. (TR 1838-39). On cross-
examination, Mayberry testified that he was currently serving a sentence under the
name Frank Johnson because he gave the police a fictitious name when he was
arrested in Dade County. (TR 2015-16). He had been“out onthestreet” betweenjail

sentences from February to July, except for 21 days he spent injail in Dade County

specifically citing the case nunbers, trial judges nanes,
pl ea entered, and sentence i nposed.
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until the charges were dropped against him. (TR 2016). Since counsel knew the

details of Mayberry’s criminal history, including his alias, his sentences for various
offenses, and the fact that charges had been dropped, counsel obviously made a
strategic decision not to impeach Mayberry any further with more of the same.
Regardless, as detailed above, other evidence of Lewis guilt conclusively shows a
lack of prejudice from counsel’s failure to impeach Mayberry with this additional
evidence. See Roberts, 568 So. 2d at 1260 (finding no prejudice from counsel’s
failuretoimpeach witnessesabout exposureto criminal chargesand contact with state
about unrelated legal matters).

Mr. Ray also provided the case numbers and lead charges to direct Kirsch in
hisinvestigation. Absolutely no evidence was presented by Lewisthat Kirsch could
not have called (and did not call) Mayberry’ s prosecutor or defense counsel in either
the Broward or Dade County cases, or that he could not have reviewed the circuit
court files for the specifics on those cases. Moreover, Kirsch could have spoken
directly to Mayberry about those cases. Clearly, Kirsch knew that certain Dade
charges were dropped and that others were pending by the time of trial.

Being unable to establish that the defense did not have and could not have
obtained, with due diligence, the information Lewis now alleges the State withheld,

Lewis hasfailed to prove the second prong of the Brady analysis. See, Freeman, 761
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So. 2d at 1061-62 (holding that there is no Brady violation where evidence equally
available to both parties or where defense could have obtained evidence through use
of duediligence). By failing to provethat the State suppressed the evidence, in light
of thelettersthe prosecutor sent to Kirsch, and theexamination of Detective Gill at the
suppression hearing, Lewishasnot proven thethird prong of Brady aswell. Thus, the
trial court properly determined that the State committed no Brady violation.

In this appeal, Lewis also challenges the trial court’s determination that
materiality under Brady wasnot established (AB 25, 32). Alternatively, Lewismakes
aclaim of prejudice under the Strickland analysis (AB 32). Thetrial court properly
found Lewisfailedtoprove” materiality,” i.e., “that thefavorabl e evidence suppressed
by the State ‘ could reasonably be taken to put the whole case in such adifferent light

astoundermineconfidenceintheverdict.’” Buenoanov. State, 708 So. 2d 941, 948-

49 (Fla. 1998) (quotingKyles, 514 U.S. at 435). Eventhoughthetrial judgerefersto
aharmlesserror test (“evenif aBrady violation wasfound to exist, any non-disclosure
would be harmless and would not have any affect on the outcome of thetrial” (PCR
V 1063)), the ultimate decision to deny relief is supported by the record and should
be affirmed.

It was Mayberry’ strial testimony that he was sentenced to five yearsin prison

in Broward County (TR 1838). Eventhough Mayberry scored arecommended range

46



of 9-12 years, his only felony offense was a third-degree felony (grand theft) with a
statutory maximum of fiveyears. Thus, at that time, he could not have been sentenced
to a guidelines sentence; he could not have received a sentence above the statutory
maximum. The fact that Kirsch did not €elicit testimony that Mayberry’s Broward
sentence ran concurrently with the Dade charges surely does not undermine
confidence in the outcome, because such testimony would not have, within a
reasonable probability, affected the verdict. Furthermore, even without Mayberry’s
testimony and identification of Lewis, the evidence at trial revealed the following:
Lewisappeared at Tracy Marcum’s (“Marcum”) house around 11 p.m. on the night
of the murder driving the victim’ struck with the victim cowering on the floorboard.
Thevictim, Michael Gordon, said hewasin pain and asked for somewater, but Lewis
ignored hispleasand told Marcum not to talk to him. Lewistold Marcumtotell Dave
Ballard to put gas in his Jeep which was parked on Flamingo Road (TR 1587-93).
Marcum also overheard two conversationsin which Lewisindicated that he hit aguy
on U.S. 27 and |l eft the body inthe median (TR 1600-01, 1607-09, 1629-30). Charles
Hedden (“Hedden”) testified that Lewisdroveupinthevictim’ struck and showed him
the victim, who was cowering on the floorboard. Lewistold Hedden he had gotten
into afight with the“guy” and hurt him. Also, when Lewisgrabbed thevictim’sarm,

which looked broken, the man yelled. Lewistold Hedden to get his Jeep which was
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broken down on Flamingo Road (TR 1702-05). The next day, Lewis admitted to
Hedden “that he might have killed somebody.” (TR 1712). Later that night, Lewis
and Wendy Riverawent to fix his Jeep. During the drive, Lewistold her he killed
someone (TR 2251-53). Finally, whenthe policearrested Lewisand told him hewas
being arrested for the murder of Michael Gordon, Lewisresponded, “[t]hat wasn't a
murder. That wasmorelikeafight. | waspissed off.” (R 2368-71). Based onthis,
thereisno reasonabl e probability the outcomewould have been different had counsel
impeached Mayberry more specifically with the details of the pending charges, with
thetiming of Mayberry’ sreleasefromjail, or the sentenceshereceived. Cf. Roberts,
568 So. 2d at 1259 (finding defendant’ sclaim that counsel failed toimpeach surviving
victim with undisclosed information from state's files not warranting evidentiary

hearing or relief); Mendyk v. State, 592 So. 2d 1076, 1079 (Fla. 1992). Thedenial of

postconviction relief should be affirmed.

Additionally, Lewishasfailed to establish materiality under Brady or prejudice
under Strickland with respect to the alegation that Terry Gardner (* Gardner”), an
investigator for the Broward State Attorney’s Office, assisted Mayberry in getting
medical treatment amonth after Lewiswasindicted (AB 27-28). Thetestimony from
theevidentiary hearing revealsthat Gardner merely called Broward General Hospital

andlearnedthat it would treat Mayberry’ smedical problem and then bill Mayberry for

48



thetreatment. Such communication does not establish materiality or prejudice. See

Roberts, 568 So. 2d at 1259-60 (finding notesand information from state’ sfileslegally
insufficient to warrant relief). Moreover, as recounted above, even without
Mayberry’ stestimony and identification of Lewis, the evidence at trial revealed that
there was overwhelming evidence establishing Lewis guilt (TR 1587-93, 1600-01,
1607-09, 1629-30, 1702-05, 1712, 2251-53, 2368-71). Based onthisevidence, there
IS no reasonable probability the outcome would have been different had Kirsch
impeached Mayberry with evidence of his contact with Gardner. Cf. Roberts, 568
So. 2d at 1259 (finding defendant’ s claim counsel failed to impeach surviving victim
with undisclosed information from state’ sfilesdid not warrant evidentiary hearing or
relief).

AnayzingLewis assertionthat thetria court erredin not granting anevidentiary
hearing and relief on his claims of ineffective assistance of counsel related to (1)
additional impeachment of Mayberry, (2) failureto call David Ballard (“Ballard”) to
testify, and (3) failureto object to thetrial judge’ sinstructions/discoursewiththejury,
this Court will find no merit to these claims. It is Lewis position that “there was
additional impeachment evidence which counsel, without a reasonable tactic or
strategy, failledtouseat trial” to“ attack Mayberry’ scredibility asto hisin- and out-of-

court identifications of Mayberry.” (AB 33). Through his recitation of the facts
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gleaned from the transcript, Lewis claims that Kirsch failed to impeach Mayberry
based upon (1) Mayberry’ sadmitted inability to describe hisassailant with particul arly
immediately following the crime, (2) that, at one point, Mayberry identified David
Ballard (“Ballard”) as the suspect, (3) that Mayberry had read a newspaper article
about themurder beforehistrial testimony, and (4) that Mayberry’ ssister told himthe
suspect’ sname after the police had arrested Lewis. (AB 34-36). Therecordreveals,
however, that defense counsel elicited al of thisinformation at trial. (TR 2026-28,
2039-42, 2057-58, 2128-33). Thus, Kirsch's conduct was neither deficient nor
prejudicial. Moreover, Mayberry’s lack of specificity in describing Lewis and the
alleged suggestiveness of the photo lineup were challenged in the pre-trial motion to
suppress Mayberry’ sidentification of Lewis. In spite of the strenuous attack Kirsch
madeto Mayberry’ sability toidentify Lewis(TRI111 417-20, 424-26, 429-30, 436-40,
456-61, 474-79), the State's cross-examination (TR 1l 462-69) established that
Mayberry wasabletoidentify L ewisashisattacker eventhough Mayberry wasunable
toarticulate Lewis' featuresor toidentify distinguishing markings. Asthetrial court
reasoned in denying the motion to suppress Mayberry’s identification of Lewis:
... [Mayberry] seems pretty clear that he saw the
person in the truck and | think the questioning might have
been alittle bit deceiving if you look at the questionson the

record. | think you were asking him if there was anything
distinguishable about [Lewis], about the man and his
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features. | think al will agree Mr. Lewis didn’t have any

distinguishable features. He doesn’'t have abig nose, scars

or facial hair. | think that’s what he was trying to say and

| think he did say that on cross examination.
(TRVol. 111 501). Eventhough, Lewisattemptsto make the most out of Mayberry’s
statement that he could not give a better description, it is clear the impeachment
conducted by Kirsch before the jury would not have been enhanced by following the
line of questioning rejected by the trial judge at the suppression hearing. Because
Lewis has not established Kirsch did not impeach Mayberry effectively, and has not
proventhetrial result wasundermined by thetact Kirsch pursued, thetrial court denied
relief properly under the Strickland analysis. This Court should affirm.

Lewisalso claims counsel failed to impeach Mayberry with the fact that there
were significant differences in the pictures used for the photo array shown to
Mayberry. (AB 36). Thesuggestive nature of the photo lineup wasresolved on appeal
adversely to Lewis'. This Court found:

The photographs used in the lineup were made part of the
record. We agree with the trial court's determination that
therewasnothing suggestive about thissix-Polaroid-picture
lineup of whitemal es, with varying shades of brown or dark
hair, in informal pose and clothing. That being the case,
there is no merit to appellant's further assertion that
Mayberry's in-court identification of appellant was tainted
by the photo-lineup.
Lewis, 572 So. 2d at 910. Thus, the matter should be found procedurally barred as
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itisimproper to use adifferent argument, such asineffective assistance of counsd, to

circumvent a procedural bar. Medina v. State, 573 So. 2d 293, 295 (Fla. 1990)

(holding the “[a]llegations of ineffective assistance cannot be used to circumvent the
rule that postconviction proceedings cannot serve as a second appeal.”)

Further, no onetestified at thetrial about the photo lineup or Mayberry’ sout-of-
court identification. Thus, defense counsel would have had no reason to impeach
Mayberry onthisissue. Moreover, preudice cannot be shown because discussing the
photo array would have only highlighted the fact that Mayberry had selected Lewis
picture as depicting his assailant, thereby bolstering Mayberry’s credibility.

Besides counsel’ s failure to impeach Mayberry, Lewis claims the jury never
heard from Ballard and was unaware of the excul patory statementshe maderegarding
Lewis. (AB 37). Asaremedy, Lewisseeksan evidentiary hearing. Because Kirsch
did not render ineffective assistance by not calling Ballard, neither an evidentiary
hearing nor relief iswarranted. In arecitation of facts, Lewis asserts the following
information was not provided to thejury: (1) Ballard’ s police statements and grand
jury testimony contradict each other with respect to the manner of the victim’ sdeath,
disposal of the body, and discarding of an alleged murder weapon; (2) the policefed
Ballard information and then coerced himinto rel ating the substance of conversations

he had with Lewis about the murder, (3) the medical examiner’ s testimony that the
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victim waskilled in the median as opposed to somewhere el se was inconsistent with
other witnesses' versions of events, including Ballard’s, and (4) Ballard implicated
Lewisagain after Ballard’ sgrandjury testimony, but only because Ballard had pending
charges that either were dismissed or resolved with leniency. (AB 37-41).
ImplicitinLewis argument istheassertion Kirsch should havecalled Ballard as
a witness when the State did not present him. In light of Ballard's inculpatory

statementsto the police beforeand after hisgrand jury testimony that L ewisconfessed

to the murder, Lewis is unable to show prejudice arising from counsel’ s actions as

required by Strickland. See Jonesv. State, 528 So. 2d 1171 (Fla. 1988) (finding trial
counsel's decision not to call awitness given his unpredictability was a reasonable
tactical decision). Clearly, had Ballard been called, he could have been impeached
easily with his statement implicating Lewis in the murder. Given this, it was not
ineffectivefor not calling awitnesswho could have placed the defendant at the crime
sceneand testified toincul patory statementsthe defendant madefollowingthecrime.
Summary denial was proper.

Nonetheless, evenif Ballard should have been called by the defense, thereisno
reasonabl e possibility that the outcome of the proceeding would have been different.
Asnoted previoudly, Marcum and Hedden saw L ewisdriving theinjured victim around

inthevictim’ struck. Marcum also overheard Lewistell Ballard that he hit thevictim
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and left hisbody inthemedian of U.S. 27. Lewisalsotold Hedden and Wendy Rivera
that he killed somebody. Finally, when the police told Lewis that he was being
arrested for the murder of Michael Gordon, Lewis responded, “[T]hat wasn't a
murder. That wasmorelikeafight. | waspissed off.” (TR 1587-93, 1600-01, 1607-
09, 1629-30, 1702-05, 1712, 2251-53, 2368-71). Thus, even if counsel had called
Ballard, there is no reasonable probability the outcome of the trial would have been
different.

In footnote 27, Lewisrefersto the fact that Mayberry identified Ballard asthe
person who assaulted the victim and got into histruck. Lewisimplies that Kirsch
should have presented thisinformation to thejury (AB 38 n. 27). Therecord refutes
any claim of ineffective assistance and reveals that defense counsel questioned
Mayberry at |length regarding the physical similaritiesbetween Ballard and Mayberry's
description of the assailant, and the fact that Mayberry referred to Ballard as "the
suspect” during his statement to the police. (TR 2128-33). Contrary to Lewis
assertion, thejury wasawarethat Ballard met Mayberry'sdescription of the assailant.
Ultimately, however, although Kirsh cross-examined Mayberry extensively in an
attempt to discredit histestimony, Mayberry identified Lewispositively asthe person
who attacked thevictim, climbedinthetruck with Mayberry, and then droveoff inthe

victim's truck after Mayberry jumped out. (TR 1874). Counsel's inability to
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effectively impeach Mayberry's testimony does not amount to ineffective assistance

of counsel. See Knight v. Dugger, 574 So. 2d 1066, 1073 (Fla. 1990).

Ashisnext claimof ineffective assistance, LewisassertsKirschfailed to object
to commentsmadeby thetrial court prior to giving thejury theguilt phaseinstructions
andinresponseto ajury request during deliberations (AB 41-43). Whileit istrue
counsel did not object to thetrial court’scommentsto thejury, such wasnot deficient
performance and did not result in prejudice for Lewis. When the comments are
viewed in context, it isclear that such were proper; thejury was not misadvised. See

Provenzanov. Dugger, 561 So. 2d 541 (Fla. 1990); Mendyk v. State, 592 So. 2d 1076

(Fla. 1992). However, evenif thecommentswereimproper and counsel should have
objected, there is no reasonable probability the outcome would have been different.
Lewishasfailedto show any prejudicearising fromthejudge’ scomments. Thedenial
of the claim for postconviction relief was proper and should be affirmed.
At the commencement of the guilt phase jury instructions, the trial judge
prefaced the instructions with the following:
The evidentiary portion of the triad was very
interesting in my opinion, not necessarily thiscase, but it’s
always interesting to me. The closing arguments of the
lawyers is always a very interesting part of the case and
instructions of law by me to the jury are usually pretty

boring. It can't compete with the evidence and the
articulate lawyers in their discussions. It’'s just not that
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interesting but itisvery important. If youwill noticeduring
the closing arguments and the evidentiary portion the
courtroom had alot of peopleinit but when they know the
Judge is going to instruct everybody runs. Basicaly,
there’ s not many peoplein here.

So, itiskind of boring butitsvery important. It'sas
Important as any other portion of the case and you should
listen as carefully as possible.

(TR Vol. XIX 2951-52)(emphasis supplied).

The record shows the judge acknowledged that the instructions were not the
most interesting part of the case when compared with closing arguments or witness
testimony; however, the instructions were important and the jury should “listen as
carefully as possible.” Taken as a whole, there is nothing objectionable in these
commentsnor isthereany misstatement of thelaw. It cannot besaid counsel rendered
deficient performance when not objecting.

Likewise, evenif thecommentswereimproper, thereisno reasonablepossibility
that the outcome of the trial would have been atered had the comments not been
made. Asidentified above, the evidence presented against Lewiswas extensive. It
showed the senseless kidnapping of Gordon, the breaking of his arm, and the cruel
manner inwhich Gordonwasdriven around for hoursand displayedto Lewis' friends
before Lewis bludgeoned Gordon to death and left him in the median of U.S. 27 and

Griffin Road. (TR 1587-93, 1600-01, 1607-09, 1629-30, 1702-05, 1712, 2251-53,
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2368-71).

TurningtoLewis challengetothetria judge’ scommentstothejury inresponse
to the request for are-back of testimony (AB 42), these commentstoo, when read in
context, show neither deficient performance by counsel or prejudice arise from his
failureto object. Therecord reflectsthat at 2:40 p.m. the jury requested “ testimony
or evidence that Lawrence Lewiswas seen in thetruck at Holly Lakes Trailer Park,
including transcripts of testimony from Martin Martin, Stacy Johnson, Chuckie
Heddon, Tracy Markum and thenit saysMayberry’ stestimony identifying Lawrence
Lewis.” (TR Voal. X1X 3025, 3028). The specifics of the request were discussed by
thepartiesandthetrial judge (TR Vo. XIX 3025-28). It wasagreed that thetestimony
should not be culled to sel ect those portionswhich the parties believed woul d answer
thejury’ squestion. Instead, the appropriate manner of addressing the request wasto
tell the jury that they could have the testimony of these witnesses, but that the entire
testimony would have to be re-read and that such could take between four and eight
hours. Defense counsel stated he presumed the jury was entitled to the testimony,
“but | object, strenuously object to any piecemeal testimony. | would insist or
request, | should say, that any witnesses whose testimony they want to hear would be
in toto, direct, cross and redirect.” (TR Vol. XIX 3027).

When the jurors were recalled, the trial court informed them that they were
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entitled to the testimony, that the court reporters were ready to read the testimony to
them, but it could not be read piecemeal. Thetria judgetold thejury that such read
back could take from four to eight hours and the “only fair way to do it isto read the
wholething back. Everybody’stestimony that you want. Andwewill be glad to do
that and we areready todo that.” (TR Vol. X1X 3029). Additionally, thejurorswere
told that the amount of timeto have the testimony re-read “ should not be part of your
consideration” regarding how they wanted to proceed. (TR Vol. X1X 3029-30). The
decision to proceed with the read-back was left to the jury. At 3:20 p.m., the jury
advised thetrial court that it would rely uponitscollectiverecollection. (TR Val. X1X
3031).

L ewisassertsthat thetrial court’ scommentsto thejury madethemfeel “ guilty”
and the trial court should have ordered the requested testimony be read to the jury
without question (AB 42-43). However, asis evident from the discussions with the
court and counsel, thejury was asking for specific portionsand all parties agreed that
they should not be the ones picking out portions of the record to give to the jury.
Instead, the jury was informed, in a proper fashion, that they could have al of the
testimony and that the amount of time needed to comply with their request was of no
moment. Therecord reflects defense counsel’ s position and agreement with the way

thetrial courtinformedthejury (TRVol. X1X 3029-30). Lewishasnot cited onecase
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which calls into question the manner in which the jury was instructed nor has he
presented any evidencethat theresol ution of thismatter prejudiced him asrequired by
Strickland.

Next, Lewisassertsthat his counsel wasrendered ineffective by the actions of
the State and points to the State’'s use of Tracy Marcum’s testimony as his initial
example of an external force which caused defense counsel to render ineffective
assistance (AB 43). A review of the record will reveal that summary denial of this
claim was appropriate.

Prior to Marcum testifying, the State informed the trial court that Marcum
previoudly had given sworn statementsto the policeand grand jury exonerating Lewis,
but had |ater admitted she fabricated her testimony at theinsistence of Lewis mother
who offered her money to create an aibi for Lewis. The State also indicated that
Marcum'’ strial testimony would be consistent with her deposition testimony wherein
sheimplicated Lewisinthemurder. Although the State conceded that L ewis mother's
coercion was not admissible because the State could not show Lewis was aware of
his mother's conduct, nevertheless, it believed that if the defense sought to impeach
Marcum with her prior inconsistent statements, then the State could question her
regarding the reason for her change in testimony. The State stipulated that the court

should give alimiting instruction. (TR 1554-74).
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After extensive discussion by the parties, thejudge agreed to allow the State to
rehabilitate the witness if the defense impeached her with her prior statements and
fashioned alimitinginstruction (TR 1574-77). Thereafter, Marcumimplicated Lewis
inthemurder ondirect examination (TR 1590-93, 1600-01, 1608-09), wasimpeached
with her prior inconsistent statements on cross-examination (T 1632-44), was
rehabilitated on redirect over defense counsel’'s objection (TR 1655-76), and was
further impeached onrecross-examination (TR 1679-87). Asindicated, the proposed
limiting instruction was given (TR 1657-58, 1661-62, 1676-77).

Lewisassertsthat "[t]hetrial court agreed with the prosecutor, thuscreating the
external forcewhichtotally constrained counsel'sperformance.” (AB 45). Inaddition,
Lewis complains that the State's use of Marcum’s testimony and its argument
supporting such use required a mistrial and that “Kirsch was forced into being
ineffective at the hands of the state.” (AB 46). Such complaints, however, guised as
ineffectiveassistanceof counsel claims, aremerely thinly velled attemptsto challenge
thetrial court'srulingsregarding theadmission of theevidenceand argument. Itiswell
settled, "[a]llegations of ineffective assistance cannot be used to circumvent therule

that postconviction proceedings cannot serve as a second appea.” Medinav. State,

573 So. 2d 293 (Fla. 1990). SeeRiverav. State, 717 So. 2d 477, 482 n.5 (Fla. 1998)

(concludingitisimpermissibletorecast aclaimin order to overcomefindingthat claim
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was onewhich could have and should have been raised on direct appeal); Knight, 574
So. 2d at 1073 (opining that “ [sjJummary denial wasal so proper in connection withthe
portion of claim 3 alleging that interference by the court and state rendered counsel

ineffective. A procedural bar cannot beavoided by ssmply couching otherwise-barred

claimsinterms of ineffective assistance of counsel.”); King v. State, 597 So. 2d 780
(Fla. 1992); Roberts, 568 So. 2d at 1259-60. Given the fact that Kirsch had argued
against the State' s rehabilitation of Marcum and the reference to Lewis mother’s
actions suborning false testimony, Lewis could have and should have raised these
claimsondirect appeal. Thus, heisprocedurally barred from raising them now under
the guise of ineffective assistance of counsel. Summary denial was appropriate.
Regardless, Kirsch argued vehemently against the State's ability to rehabilitate
Marcum with the reason for her change in testimony, and objected to the State's
argumentinclosing. Ultimately, he madethetactical decisiontoimpeach Marcumwith
her prior inconsi stent statements. Such atactical decision, evenif ultimately ineffective
in persuading the jury, was a reasonable one under the circumstances and cannot

constituteineffective assistance of counsal. SeeBushv. Wainwright, 505 So. 2d 409,

411 (Fa. 1987) (reasoning that “[t]he claimed errors of counsel involve ... actions
pursued following sound strategies of the defense. The fact that these strategies

resulted in a conviction augurs no ineffectiveness of counsel.”). Even absent this
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witness testimony, however, thereisno reasonable possibility that the outcomewould
have been different. Thus, since Lewis can show no pregjudice as required by
Strickland, no relief is warranted.

Asto hisfinal guilt phase ineffectivenessissue, Lewis maintains that the trial
court erred in not taking into account the cumulative effect of the allegations of
ineffective assistance (AB 46-47). Asrelief, Lewis seeks an evidentiary hearing.
Neither an evidentiary hearing nor relief is warranted.

As analyzed above, the individual claims either are procedurally barred or

meritless. Thus, Lewis has suffered no cumulative effect which invalidates his

sentence. SeeZeidler v. State, 452 So. 2d 537, 539 (Fla. 1984) (reasoning defendant’ s
“novel, though not convincing, argument that all nineteen points should beviewed as
a pattern which could not be seen until after the trial, we hold that all but two of the
points raised either were, or could have been, presented at trial or on direct appeal.

Therefore, they are not cognizable under rule 3.850"), sentence vacated on other

grounds, 524 So. 2d 419 (Fla. 1988). Likewise, thereisno need for an evidentiary
hearing aseach claimwasrefuted fromtherecord. Noineffectiveassistancehasbeen

shown. Affirmance of thetria court’s denial of relief isin order.

ARGUMENT I
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WHETHER AN EVIDENTIARY HEARING ON
LEWIS S CLAIM OF JUDGE KAPLAN’'S JUDICIAL
BIAS IS REQUIRED SHOULD THIS COURT
REVERSE THE TRIAL COURT'SVACATING OF THE
SENTENCE.

Lewisclaimsheisentitledtoanevidentiary hearing on hisclaim of judicial bias
should thisCourt reversethe order granting anew sentencing. The State submitsthat
an evidentiary hearing isnot necessary, and that thetrial court’ soriginal decisionthat
theclaamwas“legally insufficient onitsface, and unworthy of comment” (PCR 653)
should be affirmed in spite of thefact that an evidentiary hearing had been scheduled
prior tothegranting of relief on aseparate claim and the ordering of anew sentencing.
However, should this Court reverse the vacation of the death penalty, and find that
evidence should have been taken on this claim, the matter should be remanded to the

trial court as that would be the appropriate venue to resolve issue of fact.

In Thompson v. State, 731 So. 2d 1235 (Fla. 1998), this Court considered a

clamof judicial biased |evel ed against the samejurist, Judge Kaplan, stemming from
an interview His Honor gave to CBS News. The case had come to the Court on the
summary denial of postconvictionrelief. Inreversing, the Court stated that many of
the penalty phase claims*“would at the minimum warrant an evidentiary hearing.” 1d.
at 1236. While, the Court did not mention which claims mandated reversal, the Court
opined:
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This case is procedurally com-pli-cated (sic) by
guestionsregarding thebiasof theoriginal trial judgeat the
time he made the jury override determination, and his
ultimate recusal. This case has already experienced
considerabledelay. Therefore, rather than reversing for an
evidentiary hearing on the 3.850 motion, we conclude that
inthiscaseit would be more appropriateto smply reverse
for aresentencing before the trial judge....

Thompson, 731 So. 2d at 1236 (footnote and citation omitted) (emphasis supplied).
In part, it appearsthe Court reversed dueto the extended age of the case aswell asthe
complicated nature of the claims interrelated with allegations of judicial bias.

Becausethe Court’ sopinionwasworded broadly, and theremedy granted was
unique (new sentencing without an evidentiary hearing) the State sought arehearing.
In part, the State asserted the defendant gained relief based upon allegations, not facts
fleshed out during an adversary hearing and such a decision sets a dangerous
precedent with potentially far reaching repercussions (PRC 1133-36). Rehearingwas
denied. Id. at 1235.

Asaresult of the recognition of the time delay suffered in Thompson, and the
lack of clarity as to which claims of judicia bias and/or ineffective assistance
warranted the resentencing, the State agreed to an evidentiary hearingin Lewis' case
which also involved allegations about Judge Kaplan and his CBS interview (PCR

1140). However, the State would urge this Court to revisit the broad sweep of its
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decisionin Thompson in order to avoid the continued erosion of the standard of proof
that a defendant must establish in order to prove judicia bias. Further, the State
submits that the issue of judicial biasraised by Lewis here is meritless and asks that
this Court find that the trial judge’ sinitial summary denial of the claim was proper.
Eventhough an evidentiary hearing was schedul ed based upon the State’ sconcession,
such ahearingisunnecessary and doesnot detract fromthetrial court’ sinitial finding
that the claim was*“legally insufficient on itsface, and unworthy of comment.” (PCR
653).

The standard of review for this summary denials is that the decision will be
affirmed where the law and competent substantial evidence supportsthetrial court.
Diaz, 719 So. 2d at 868. “ If apostconviction motion isdenied without an evidentiary
hearing, the motion and record must show that no relief is warranted.” Lopez v.
Singletary, 634 So. 2d 1054, 1056 (Fla. 1993).

Here, Lewis sole basis for support of an evidentiary hearing is the State's
concession at anearlier time. Hisfallureto explaintothisCourt what “ extensivefacts’
hewasrelying upon to show Judge Kaplan’ salleged lack of impartiality isblamed on
“page limitations.” (AB 94-95). Such should be found to be insufficient. Duest v.

Dugger, 555 So.2d 849, 852 (Fla. 1990) (rgecting attempt to raise a claim without

briefingtheissue). However, the Statewill addresstheclaim of judicial biasand show
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how frivolous and “legally insufficient on its face’” (PCR 653) the clam was.
Summary denial was appropriate.

In his motion for postconviction relief, Lewis clamed Judge Kaplan was
predisposed to sentence himto death “ [ b]ecause of Judge Kaplan’ sextra-judicial bias
against criminal defendants and his personal feelings about such critical issues as
mitigation and mercy when dealing with criminal cases.” (PCR Voal. Il 116-139).
Lewis based this allegation on comments Judge Kaplan made during a post-trial
interview for a segment of the CBS news program, “48 Hours’ entitled “Rough
Justice,” and in aletter to the Clemency Board regarding Lewis case. Lewisquoted
extensively from Judge Kaplan’s deposition regarding the interview and letter, but
nothing in the interview, letter, or deposition indicate that Judge Kaplan was
predisposed to sentence Lewis to death.

Regarding Judge Kaplan’s comments during the CBSinterview, he explained

that one of his goals was to keep convicted, violent people off the street so that they

could not victimizeanyoneelse. (SuppVol. IV at 580-86). Here, upon hisconviction
after ajury trial, Lewiswasfacing either lifeimprisonment or the death penalty. Either
way, Lewiswasgoingto be“off thestreet.” Judge Kaplan’ sgeneral philosophy does
not evince animosity toward criminal defendants in general or toward Lewis

specifically. Further, thereisno evidenceto support animplicationthat Judge Kaplan
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had a predisposition for any penalty. In his postconviction motion, Lewis failed to
establish how Judge Kaplan's philosophy had any effect on his ultimate decision to
follow the jury’ s death recommendation. A motion to disqualify judge a“‘must be
well-founded and contain facts germane to the judge’s undue bias, prejudice, or

sympathy’” Rivera, 717 So. 2d at 480-81 (quoting Jackson v. State, 599 So. 2d 103,

107 (1992)). Allegations based upon sheer speculation “do not constitute legally

sufficient groundsto support amotion for disqualification.” Asay v. State, 769 So. 2d

974,981 (Fla. 2000). Simply because Judge K aplan’ sgeneral philosophy isto prevent
convicted criminals from victimizing others does not mean he is biased against all

defendants, or Lewisin particular. Cf. Keenan v. Watson, 525 So. 2d 476, 477 (Fla.

5th DCA 1988) (finding allegation that judge sentences drug violators more heavily

than otherslegally insufficient to warrant recusal); Quince v. State, 592 So. 2d 669,

670 (Fla. 1992) (finding allegation that judge made disparaging comment in public
about out-of-state attorneys where defendant had an out-of-state attorney legally
insufficient to warrant recusal).

Also alleged in the postconviction motion as an indication of bias was Judge
Kaplan' spast practice of giving lengthy prison sentences. Judge K aplan explained that
at one-time he used to give convicted defendants lengthy jail/prison sentences so that

after gaintime credits they would spend the appropriate amount of timeincarcerated
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(Supp. Val. IV at 586-88). Based upon thisexplanation, Lewisonce again hasfailed
to show how thisphilosophy or practice had any effect on Judge K aplan’ s sentencing
decisioninthiscase. GivenLewis convictionfor first-degree murder, Judge Kaplan
could have sentenced him to life imprisonment with a minimum mandatory of 25
calendar years, clearly, alengthy sentence by any standards. Themerefact that Judge
Kaplan had on occasion sentenced other defendants to longer prison sentences to
compensate for gaintime does not show a predisposition to impose adeath sentence
here. Cf. Keenan, 525 So. 2d at 477. Thereisno merit to Lewis claim.

Much was attempted to be made of Judge Kaplan’salleged skeptical attitude
toward defendants who plead for mercy in sentencing, however, Judge Kaplan
explained that he “look[s] at them with skepticism on something like that,” but
admitted that “alot of themdo still get me.” (Supp. Vol. IV at 593-95). JudgeKaplan
made no emphatic statement that he does not consider pleasof mercy or mitigationin
sentencing. In fact, when asked if he would have considered any type of mitigation
without skepticism in Lewis' case, Judge Kaplan stated,

| don’t know. You'd have to tell me what it was.
I’d have to know and I’d have to listen, see how they
testified, see what they said to determine if | thought they

were conning me or not.

If | thought they weretruthful , | would haveto decide
whether it’ s sufficient enough to merit a[sic] mitigation.
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(Supp. Vol. IV at 608-09) (emphasis added). Without question, that was the proper
answer. Asasociety, wewould not want juriststo make decisionswithout hearing all
of the evidence or putting the matter in context. For Judge Kaplan to have said that
in all cases he would accept without question a particular type of mitigation or
aggravation would not be proper. From Judge Kaplan’s comments, it cannot be
disputed that had Lewis chosen to present mitigation, Judge Kaplan would have
considered it. Mitigation would not have been rejected out-of-hand.

Turning to the challenge to the letter to the Clemency Board, Judge Kaplan
explainedthat acapital punishment clemency specialist with the clemency department
of the Florida Parole and Probation Commission called and asked if he had any
commentsregarding Lewis' applicationfor clemency. JudgeKaplanexplainedthat his
written response was based on the evidence he heard at thetrial. Hedid not consider
anything else or talk to anyone about the case. Based on what he heard at trial, he
opposed clemency and wrote aletter expressing hisfeelings. (Supp. Vol. IV at 600-
06). Such a post-trial expression of his opinion, however, does not indicate a

predisposition to impose the death penalty. Cf. Suarez v. Dugger, 527 So. 2d 190

(Fla. 1988) (finding allegation that judge expressed interest in speedy executioninletter
to clemency board legally insufficient to warrant recusal).

Giventhefrivolousnature of Lewis allegationsof biasraisedinthe motionfor
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postconviction relief, which Judge Kaplan completely refuted in his deposition, itis
obvious that Judge Kaplan did not violate any ethical canons. Because there is no
evidenceof judicial biasor apredispositionto imposeaparticular sentence, therewas
no reason for Judge Kaplan to make any disclosure to counsel or to recuse himself
from Lewis' case.

ThisCourt should deny Lewis' request for an evidentiary hearing on thisissue
astheclaimislegally insufficient onitsface. However, should the State prevail onits
appeal of the granting of a new sentencing for Lewis, but the Court is unable to
determinethat theclaimof judicia biasislegally insufficient, thenthe matter should be

returned to the trial court for an evidentiary hearing on the claim.

ARGUMENT IV
THE TRIAL COURT PROPERLY DENIED LEWIS
CLAIM THAT THE SENTENCING COURT DID NOT
INDEPENDENTLY WEIGH THEAGGRAVATINGAND
MITIGATING CIRCUMSTANCESAND ALLEGATION
THAT THE SENTENCING ORDER WAS PREPARED
BY THE STATE (restated).
Here, Lewisadmitsthat he had an evidentiary hearing on thismatter, but asserts
that heis entitled to aresentencing. The State disagrees. The evidentiary hearing,

alongwith thetrial record, established that Judge K aplan independently weighed the
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aggravating and mitigating circumstances present in the case and prepared his own
sentencing order. Thetria court’s denial of this claim should be affirmed.

The standard of review applied by an appellate court when reviewing a trial
court’ sruling onarule3.850 motiontovacatefollowinganevidentiary hearingis: “As
long asthetrial court’ sfindingsare supported by competent substantial evidence, ‘this
Court will not “ substitute its judgment for that of thetrial court on questions of fact,
likewise of the credibility of the witnesses as well as the weight to be given to the
evidence by thetrial court.””” Blanco, 702 So. 2d at 1252.

Following acceptance of thejury’ s sentencing recommendation, Judge Kaplan

explained that sentencing would occur at alater time, “ because | haveto review some

factors myself before | decide what sentence he should receive.” (TR 3200)

(emphasis added). At the final sentencing hearing, the trial court read its written
sentencing order into the record (TR 3216-33). Then, two months after sentencing,
at ahearing on Lewis motion for new trial, Kirsch argued that there were no legally
sufficient reasonsto depart from the guidelines and to impose consecutive sentences
for the contemporaneous noncapital offenses (TR 3238-48). During thisdiscussion,
defense counsel commented that thetrial court had to reduce its departure reasonsto
writing, and thetrial court asked counsel if he had seen the written sentencing order

(TR 3248). Kirsch asked the court if it were referring to the one the State had
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prepared, and the trial court replied, “That’s the only one.” (TR 3248). The true
nature of this statement will be discussed in more detail below. Thereafter, the
following colloquy occurred:
MR. KIRSCH: Yes, sir. Your Honor when | got it
Y our Honor was looking at it to determine whether or not

that was the factual situation.

THE COURT: | told you that, Mr. Ray...

MR. KIRSCH: | find nothing wrong with thefactual
situation.

THE COURT: That Mr. Ray had supplied me with
some of thedetails of geography whichwent onthroughthe
trial. | couldn’t remember southwest corner or half amile
or whatever. | asked to you [sic] takealook at it for meto
seeif you felt there was any --

MR. KIRSCH: Errorsin directions....

THE COURT: Errorsingeography or timesandyou
indicated that it seemed right.

MR. KIRSCH: | want the record clear that we do
not feel that thereasonsgiven by the Court for enhancement
were sufficient.
THE COURT: | think you made that clear.
(TR 3249) (emphasis added).
It is clear, Judge Kaplan understood prior to sentencing his duty to

independently weigh the evidence and theaggravating and mitigating factors. Itisalso
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clear that, while the State may have supplied Judge Kaplan with geographical or
temporal information, Judge K aplan formul ated the contents of hiswritten sentencing
order.

Atthepostconviction evidentiary hearing, it was Judge K aplan’ stestimony that
he prepared the sentencing order and that Ralph Ray (“Ray”), the Assistant State
Attorney, provided some geographical descriptionswhich werein evidence, but the
sentencing order was the Judge’s own order (PCR Vol. X 422-23). According to

Judge Kaplan, “I don't have any independent recollection as to who typed [the

sentencing order] up, but | prepared it, no guestion about it.” (PCR Vol. X 422)
(emphasissupplied). Continuing, Judge K aplan explained that assuming theorder was
in the same font as used by the State in its motions:

... iU’ spossible that they did typeit up. But] can guarantee
you that this is my order and | know from looking at the
transcript that Mr. Ray supplied me with some of the
geographical descriptions that were in evidence which |
needed. In other words, the sight of the killing and where
the victims were stopped by Mr. Lewis.

(PCRVol.X 423)(emphasissupplied). Judge K aplan admitted the conversation hehad
with Ray regarding the geographical information was ex parte (PCR Vol.X 423-24).
In response to a question as to how the communication with the State

happened, Judge Kaplan explained: “No, | couldn’t swear a hundred percent that it
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happened thisway, but | do all my sentencing ordersthe sameway and | think | have
agood ideaof probably what happened” ; Judge Kaplan did not recall anyonedrafting
any orders(PCRVol. X 424). When confronted with what appeared to be astatement
that the State had prepared the sentencing order, Judge Kaplan noted that during his
discussion with Kirsch and Ray on therecord (TR 3248-49), Kirsch had cut him off
several times, thereby making adistorted transcript (PCR Vol. X 426-27). The point
Judge Kaplan was attempting to make was that his sentencing order was the only
sentencing order (PCR Vol. X 426-27). Explaining how, in al probability, the
communication with Ray occurred and how the State may have comeinto possession
of an unsigned sentencing order, Judge Kaplan testified:

... If that happened, | would have called him up and said,

Mr. Ray, or called the secretary, | may not have talked to

him, | may have said | don’'t remember these directions,

could Mr. Ray provide me with them. | could have said

that or | could have said, I’'m sending up an order, stick

theminthere. | really don’t remember. | don’t remember

that to be, to have happened. | mean, thisisasurprise to

me that you came up with that. It was prepared in his

office, but anything is possible.
(PCR Vol. X 428-29). Additionally, Judge Kaplan offered that near the time the
sentencing order wasprepared, hisoffice may have been using same mode typewriter

as the State (PCR Vol. X 429). Judge Kaplan did admit it was possible he would

make rulings in court on motions then ask either the State of defense to draw up an
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order. (PCRVol. X 432). Also, Judge Kaplantestified hewould never havethe State
prepare findings; he does need the State “to figure out what findings were necessary
in this case or any case.” (PCR Vol. X 431-32). Nonetheless, independent of the
State, Judge K aplan weighed the aggravating and mitigating circumstancesin Lewis

case. (PCR Val. X 432).

In conjunctionwith thisissue, Ray testified that he had no recol | ection about an
ex parte conversation withthetrial court. Further, Ray had no present recollection of
supplying Judge K aplan with geographical information. Accordingto Ray, hedid not
know how the sentencing order was prepared in this case. (PCR Vol. XII 621-22,
631). It was Ray’s belief that an ex parte communication regarding the sentencing
would have been unethical (PCR XII 631). Ray interpreted the August 11, 1988
colloquy with Kirsch and Judge K aplan to be that both parties received copies of the
judge’ s sentencing order (PCR Voal. X1l 632).

Upon this testimony, the postconviction trial court concluded there was no
basisfor relief. The postconviction judge opined:

Attheevidentiary hearing ... Judge Kaplantestified
that he independently weighed aggravating and mitigating
factors. Judge Kaplan testified that he prepared the
Sentencing Order and that Ralph Ray only supplied
geographical locations, i.e. street information, of where

State proved incident occurred. Prosecuting state attorney,
Ralph Ray, testified that he has prosecuted ten (10) capital
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murder cases and has no recollection of ever having
prepared any Sentencing Order. Nor did Mr. Ray ever
arguefor theimposition of the death penalty ex-parte with
the judge and he testified that to do so would be highly
unethical.

This Court ... finds that the Defendant has failed to
show cause why relief should be granted....

(PCR 1070) (footnote omitted).

Section 921.141(3), Florida Statutes provides that atrial judge must draft his
own sentencing order in acapital case and must independently weigh theaggravating
and mitigating circumstances presented. Capital sentences have been vacated when
this Court has found that the State prepared the sentencing order and the trial judge

failed toindependently weigh the aggravation and mitigation. Statev. Riechmann, 777

So. 2d 342 (Fla. 2000) (granting new sentencing in light of finding trial court did not
prepare sentencing order and did not weigh the aggravating and mitigation
circumstances independent of the State’s prepared sentencing order); Patterson v.

State, 513 So. 2d 1257 (1987) (same). However, in Nibert v. State, 508 So. 2d 1, 4

(1987), the death sentencewas affirmed where thejudge placed hisfactual findingson
therecord and in defense counsal’ spresence, asked the Stateto reduce thosefindings
to writing. This Court reasoned:

We rgject Nibert's argument that the death penalty
was unlawfully imposed because thejudge did not actually
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prepare the order of findings in support of the death
sentence. Therecord reflects that the trial judge made the
findings and conducted the weighing process necessary to
satisfy therequirementsof section 921.141, Florida Statutes
(1985). Wefurther notethat defense counsel did not object
when the court instructed the state attorney to reduce his
findingstowriting. Although we strongly urgetrial courts
to prepare the written statements of the findingsin support
of the death penalty, thefailureto do so does not constitute
reversible error so long as the record reflects that the trial
judgemadetherequisitefindingsat the sentencing hearing.

Id. at 4.

Intheinstant case, Judge K aplan disclosed to the defense, in open court that he
had contacted the State to obtain geographical information. As such, any taint from
the communication was dissipated as the defense knew of the content of the

communication. Cf., Brake v. Swan, 767 So. 2d 500, 503-04 (Fla. 3d DCA 2000)

(reasoning that had thefact that the judge had not spoken to opposing counsel ex parte
been made known there would have been no well founded fear and recusal would not
have been necessary).

Additionally, at the point intimewhen Judge K aplan madehisdisclosure, Lewis
was on notice of the communication and could have taken steps such as asking for a
recusal within ten days under Florida Rule of Criminal Procedure 3.230 which has
since been repealed and replaced with Florida Rule of Judicial Procedure 2.160.

Having failed to seek arecusal, Lewis should be barred from using thisasabasisfor
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aclam of ineffectiveassistant or proof of judicia biasat thislatedate. Cf. Rivera, 717
So. 2d at 481, n.3 (finding defendant’ sfailure to seek recusal of thetrial court within
period set by rule forever precludes defendant from seeking recusal at later date).

More important, the postconviction judge’s findings are supported by the
record. Not only did JudgeKaplan* guarantee” that he prepared the sentencing order,
but that he independently weighted the aggravators and mitigators. There is no
evidencethat the State made factual findings or evaluated the appropriateness of the
death sentence. The State provided geographical information asto thelocation of the
crime. Thisinformationwasdisclosedtothedefense, andthetrial court wasinformed
by Kirsch that hefound nothingwrong withthefactual situation (TR 3248-49). Lewis
has presented nothing to undermine the postconviction court’ s factual findings and
conclusions. As such, the denial of relief should be affirmed.

In addition to claiming that the trial court erred, Lewis also asserts that his
counsel was ineffective for not having sought to disqualify the trial court prior to
sentencing once it was learned that the State had supplied some geographical
information (AB 97). The standard of review for an ineffective assi stance of counsel

clamisgoverned by Strickland and isreviewed de novo. Stephensv. State, 748 So.

2d 1028 (Fla. 1999) (requiring de novo review of ineffective assistance of counsel);

Simsv. State, 754 So. 2d 657, 670 (Fla. 2000). Both prongs of the Strickland test,
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I.e., deficient performance and prejudice, present mixed questions of law and fact

reviewed de novo on appeal. Cadev. Haley, 222 F.3d 1298, 1302 (11th Cir. 2000)

(stating that, although a district court’s ultimate conclusions as to deficient

performance and prejudice are subject to plenary review, the underlying findings of

fact are subject only to clear error review, citing Byrd v. Hasty, 142 F.3d 1395, 1396

(11th Cir. 1998); Strickland, 466 U.S. at 698 (observing that both the performanceand

prejudice components of the ineffectivenessinquiry are mixed questions of law and
fact).

While the ineffectiveness argument was not presented in Lewis motion for
postconviction relief in conjunction with his challenge to the preparation of the
sentencing order, it was mentioned by counsel at theHuff'® hearingandin passingin
Claim |1 of the postconviction motion (PCR Val. VIl 148; Val. Il 329). However,
it was not argued fully by counsel. Other than caselaw and achallengeto the court’s
denial of the “no significant criminal history” mitigator the extent of the clamiis:

Trial counsel also failed to object to the State’'s
preparation of the sentencing order in thisex parte contact
that occurred in the preparation of the sentencing order.
For trial counsel to acquiesce to this occurrence is a
fundamental violation of Mr. Lewis srights. Trial counsel

never obtained permission or awaiver from Mr. Lewisto
alow the State to prepare the sentencing order.

10 Huff v. State, 622 So. 2d 982 (Fla. 1993).
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(PCR Val. 11 329). At best, the challenge to counsel’ s effectiveness was directed
toward his failure to object to the rejection of the “no significant criminal history”
mitigator. As such, the matter should be considered waived and/or unpreserved.

Duest, 555 So. 2d at 852 (rgjecting defendant’ s attempt to raise a claim without

briefing the issue); Steinhorst v. State, 412 So. 2d 332, 338 (Fla.1982) (holding “in
order for an argument to be cognizable on appeal, it must be the specific contention
asserted as legal ground for the objection, exception, or motion below."). Neither
Strickland prong has been pled here.

Thereisno proof that counsel was deficient in hishandling of theinformation
that the State gave Judge Kaplan geographical information only, nor is there any
evidence that had counsel sought to have Judge Kaplan recuse himself that the result
of the proceedingswould have been different as Judge K aplan made afull disclosure
of the content of his conversation with the State and removed any taint from the
communication. Conversely, it appears that the claim of ineffective assistance was
offered by Lewis to counter the procedural bar argument raised by the State in its
response to the motion for postconviction relief (PCR VII 147-48). The extent of
Lewis claim of ineffective assistance as presented in the Huff hearing was that:
“Defense counsel did render prejudicial performancein essence, acquiescent (sic) to

fundamental constitutional error, acquiescent (sic) to the State and the trial court
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discussing this matter and to having the State provide the Court with facts and doing
theweighing of the aggravating and mitigating circumstances.” (PCRVoal. V111 148).

Conclusory claims are insufficient to warrant relief under Strickland. Kennedy v.

State, 547 So. 2d 912, 913 (Fla. 1989) (motion for postconviction relief under
Strickland must allege specific facts and not conclusory allegations). Furthermore,
conclusory claimsof ineffective assistance which are presented in order to overcome

aprocedural bar may bedenied summarily. Riverav. State, 717 So. 2d at 480 n.2, 487

(finding it impermissibleto recast claim which could have or wasraised on appeal as
one of ineffective assistance in order to overcome the procedural bar or to relitigate
an issue considered on direct appeal). Moreover, if thetria court’s contact with the
State for geographical information was, as Lewis now claims, fundamental error,
clearly the claim could have been raised on direct appeal, but wasnot. Thisisneither
the proper time nor vehicle for challenging the effectiveness of appellate counse.
Freeman, 761 So. 2d at 1069 (finding claims of ineffectiveness of appellate counsel
should beraised in petition for writ of habeas corpus; such clams*“ may not be used
as a disguise to raise issues which should have been raised on direct appeal or in a

postconvictionmotion™); Downsv. State, 740 So0.2d 506, 509 n. 5 (Fla. 1999) (stating

“[c]laims for ineffective assistance of appellate counsel are not cognizablein arule

3.850 motion for postconviction relief” such should beraised in apetition for writ of
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habeas corpus); Groover v. Singletary, 656 So. 2d 424 (Fla. 1995); Chandler v.

Dugger, 634 So. 2d 1066, 1068 (Fla. 1994).

Because the claim of ineffective assistance was not pled properly, this Court
should deny any relief requested. Additionally, becausethereisno evidencethat the
trial court did not prepareitsown sentencing order and did not weigh the aggravating
and mitigating factorsindependently, Lewis claimmustfail; heisnot entitledtoanew

sentencing.

ARGUMENT V
THE WITHHELD DOCUMENTS SHOULD NOT BE
DISCLOSED ASTHEY ARE NOT PUBLIC RECORDS
AND DO NOT CONTAIN BRADY MATERIAL
(restated).
Lewis asserts numerous documents identified as “prosecutor’s notes” and
submitted to thetrial court by the State Attorney’ s Office werewithheld, but such did
not qualify for public records exemption™ (AB 98). Also, Lewis requests that this

Court releasethe documentsand permit himto amend hispostconviction motion (AB

11 The trial court withheld Executive Cenmency and Parol e
Comm ssi on docunents as well as NCIC, FCIC, and FBlI material.
Lew s does not chall enge those findings, thus, he has waived
any appeal and those docunents will not be addressed.
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98). The State submitsthetrial court followed the proper procedurein reviewing, in
camera, the papers presented, disclosed those found not to be exempt, and identified
thebasisfor withholding others (PCR Vol. | 86-87). Further, the State recognizedits
duty todiscloseal Brady material (PCRVal. 1 81-83). ThisCourt’sreview will revea
that the withheld material was not subject to disclosure and affirm the trial court’s
ruling.

The caselaw suggeststhe standard of review for apublic record determination

is plenary. Arbelaez v. State, 775 So. 2d 909, 918 (Fla. 2000) (opining “we have

reviewed the challenged documents and conclude that the trial court correctly found

that they did not constitute public records’); Ragsdale v. State, 720 So. 2d 203, 206
(Fla. 1998) (same).

Under Ragsdale, 720 So. 2d at 206, aparty claiming apublicrecordsexemption
and in doubt asto whether the document must be disclosed, must submit it to thetrial

court for anin camerainspection. In Statev. Kokal, 562 So. 2d 324, 327 (Fla. 1990),

this Court discussed what constitutes a public record and that prosecutor’ s notes are
not subject to public records disclosure.

We do agree with the state attorney that some of the
documentsin hisfilesare not public records. InShevinv.
Byron, Harmless, Schaffer, Reid & Associates, Inc., 379
So. 2d 633, 640 (Fla. 1980), we pointed out:
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To give content to the public records
law ... we hold that a public record, for
purposesof section 119.011(1), isany materia
prepared in connection with official agency
business which is intended to perpetuate,
communicate or formalizeknowledge of some
type. To be contrasted with "public records"
are materials prepared as drafts or notes,
which constitute mere precursors of
governmental "records' and are not, in
themselves, intended as final evidence of the
knowledge to be recorded. Matters which
obviously would not be public records are
rough drafts, notes to be used in preparing
some other documentary material, and tapes
or notes taken by a secretary as dictation....

Further, not all trial preparation materialsare public
records.* We agree with Orange County v. Florida L and
Co., 450 So.2d 341, 344 (Fla. 5th DCA), review denied,
458 So. 2d 273 (Fla. 1984), which described certain
documents as not within the term "public records’:

... alist in rough outline form of items of
evidence which may be needed for trid.... a
list of questions the county attorney planned
to ask awitness.... aproposed trial outline....
handwritten notes regarding the county's
sewage system and a meeting with Florida
Land's attorneys.... notes (in rough form)
regarding the deposition of an anticipated
witness. These documents are merely notes
from the attorneysto themselves designed for
their own personal useinremembering certain
things. ... We cannot imagine that the
Legidature, in enacting the Public Records
Act, intended to include within the term
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"public records’ this type of material. See
Shevin v. Byron, Harmless.

... we hold that that portion of the state attorney's files
which fall within the provisions of the Public Records Act
arenot exempt from disclosure because K okal'sconviction
and sentence have become final. Thus, the state attorney
should have provided Kokal with these records upon his
request. If he had adoubt asto whether hewasrequired to
discloseaparticular document, he should havefurnished it
in camerato thetrial judgefor adetermination. Of course,
the state attorney was not required to disclose his current
filerelating to the motion for postconviction relief because
thereisongoing litigation with respect to those documents.

* Of course, the state attorney is obligated to disclose any

document in his files which is exculpatory. Brady v.

Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215

(1963).
Kokal, 562 So. 2d 327-28. “[P]retria materialswhichincludenotesfromtheattorneys
to themselves designed for their own personal use in remembering certain things or

preliminary guides intended to aid the attorneys when they later formalize their

knowledge are not within the term 'public record.” Lopez v. State, 696 So. 2d 725,

728 (Fla. 1997).

Whilerecognizingin Johnson v. Butterworth, 713 So. 2d 985, 987 (Fla. 1998),

that attorney’ s notes and draft are not public records and are never subject to public

recordsdisclosure, this Court opined “ the Stateis obligated to disclose any document
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initspossessionwhichisexculpatory.... Thisobligation existsregardlessof whether
aparticular document iswork product or exempt from chapter 119 discovery.” Id. at

986 (citation omitted) (emphasissupplied). See, Y oungv. State, 739 So0.2d 553, 558

(Fla. 1999)(recognizing “ State is obligated to disclose to adefendant all excul patory
evidence in its possession”). Also, “‘it isthe State that decides which information
must be disclosed’ and unless defense counsel brings to the court’s attention that
exculpatory evidencewaswithheld, ‘ the prosecutor’ sdecisionondisclosureisfinal.’”

Roberts v. State, 668 So. 2d 580, 582 (Fla. 1996).

Here, the State provided defense counsel with alist of the documents it was
claiming as public records (PCR Voal. | 71) and filed aresponseto Lewis motion to
compel disclosure. In itsresponse, the State gave its legal reasons for withholding
these documents (PCR Vol. | 72-85), then turned them over to the trial court for in
camerareview (PCR Vol. VIII 34-43)%2, Thetrial court examined the materia and
determined that the criminal history recordsfrom Executive Clemency and theParole
Commission were exempt from public records disclosure (PCR Voal. | 86). With

respect to Department of Corrections (“DOC”) documents identified as “Prison

2 The transcript identified M. Blinderman as
representing the State Attorney’'s office. This appears
erroneous, as it was Ms. Bailey who represented the State.
Nonet hel ess, it is clear the State identified the docunents
for which it was claimng an exception and delivered the
material for an in canera review.
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Records’ and contained in the State's file, the judge found the material did not
constitute confidential documents, and was not exempt under section 945.10(1),
FloridaStatutes. The DOC material identified as“mental health, medical or substance
abuse records’ was found to be confidential and should not have been disclosed to
the State under section 945.10(1)(a). However, because section 945.10(3), Florida
Statutes provided for a method of disclosure to the defense, the trial court ordered
release of that material (PCR Vol. | 86-87). Reviewing the“prosecutor’ snotes’, the
trial court found: “[t]he requested prosecutor’ s notes are not public records and are,
therefore, not subject to disclosure under Section 119. However, no exemption
appliesto the subpoenas found within the stack of prosecutor’ s notes. Accordingly,
they are subject to disclosure.” (PCR 86-87).

Clearly, thetrial court reviewed the documents offered by the State as exempt
from public recordsdisclosure. Thetrial court’ sreview revealed that certain records
should be disclosed, while other were exempt. The documents withheld were
attorney’ snotesand not publicrecords. Thiswasthe appropriate proceduretofollow
and this Court’ sreview of those exempt documentswill confirm the appropriateness
of that ruling. Thetria court complied with the procedure set out in Ragsdale. In

Rosev. State, 774 So. 2d 629, 636 (Fla. 2000), this Court affirmed thetrial judge’s

resolution of a public records request related to attorney’s notes finding full
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compliance with Ragsdale where the trial court conducted the in camerareview and
determined which documents should have been disclosed®®. LikeinRose, Lewishas
falled to show any error in the trial court’s in camera review or in resolution that
prosecutor’ s notes are not public records subject to disclosure. The ruling should be

affirmed.

ARGUMENT VI
LEWIS CHALLENGES TO VARIOUS JURY
INSTRUCTIONS GIVEN DURING THE PENALTY
PHASE AND THE TRIAL COURT'SRULING TONOT
GIVEANINSTRUCTION ON AGEASA MITIGATING
FACTOR WERE DENIED PROPERLY AS
PROCEDURALLY BARRED (restated).

As his final issue on appeal, Lewis chalenges the instructions given on
“heinous, atrocious, or cruel” (“HAC”), “prior violent felony”, felony murder
aggravator, and the jury’ s advisory sentencing role was undermined. (AB 98-100).
Additionally, heclaimsthat thetrial court erredinnot givinganinstructionthat Lewis
age could beamitigator andinnot considering ageasmitigation (AB 100). Appended

to each claimisaonesentenceallegation of ineffectiveassistance (AB 98-100). Denial

¥ Wiile it was noted that the trial judge in Rose v.
State, 774 So. 2d 629, 636-37 n. 11 (Fla. 2000) found the
docunents not Brady v. Maryland, 373 U S. 83 (1963) materi al,
that finding was not a requisite to affirmng the ruling.
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of these claims was appropriate and should be affirmed.

The standard of review to be employed here is that a trial court’s summary
denial of amotionto vacatewill beaffirmed wherethelaw and competent substantial
evidence supportsitsfindings. Diaz, 719 So. 2d at 868; Lopez, 634 So. 2d at 1056.

As a preliminary matter, Lewis's single sentence argument of ineffective
assistance of counsel** added to the end of each penalty phase instruction challenge
presented here is an insufficient pleading on two levels. Firgt, it is insufficient to
present an appellate clam in unsupported, conclusory terms and second, an
Ineffectiveness claim cannot be used to overcome a procedural bar. Lewis may not
merely refer to hisargumentsrai sed bel ow and have them considered sufficiently pled
on appeal. InDuest, 555 So. 2d at 852, the Court rejected an attempt toraiseaclam
without briefing the issue.

Duest also seeks to raise eleven other claims by simply
referring to arguments presented in his motion for
postconviction relief. The purpose of an appellate brief is
to present arguments in support of the points on appeal.
Merely making referenceto argumentsbel ow without further

elucidation does not suffice to preserve issues, and these
claims are deemed to have been waived.

14 Lewis clainms either “[t]o the extent trial counsel
failed to object” or “[t]o the extent trial counsel failed to
know the | aw and object, M. Lew s was denied effective
assi stance of counsel.” (AB 99-100).

89



Id. at 851-52. Moreover, a one sentence assertion that counsel was ineffective is
legaly insufficient. Asay, 769 So. 2d at 989 (finding “one sentence” conclusory
allegation that counsel wasineffectiveisanimproper pleading and attempt torelitigate
procedurally barred claims); Freeman, 761 So. 2d at 1067 (finding that bareallegation
of ineffective assistance of counsel doesnot overcomeirrevocable procedural default
of underlying claim). Assuch, each of Lewis' challengeson appeal areinsufficiently
pled and should be found waived.

A. Heinous, Atratus, or Cruel Instruction

Attrial, Lewis counsel failedto challengethe HACinstruction on constitutional
grounds; it was counsel’ s position at trial that the facts did not support the giving of
theHAC instruction. Ondirect appeal, this Court determined that thefacts supported
the finding that the crime was HAC. Lewis, 572 So. 2d at 912 n. 9. Here, Lewis
clamisthat the HACinstruction wasunconstitutional and counsel wasineffectivefor

not objecting (AB 98-99).

Thisclaimisprocedurally barred. Asannounced inJamesv. State, 615 So. 2d
668, 669 (Fla. 1993), “ Claimsthat the instruction on the heinous, atrocious, or cruel

aggravator is unconstitutionally vague [under Espinosa v. Florida, 505 U.S. 1079

(1992)] are procedurally barred unless a specific objection on that ground is made at

trial and pursued on appeal.” See Simsv. State, 622 So. 2d 980 (Fla. 1993) (finding

90



challengeto HAC instruction based upon Espinosa procedurally barred for failure to
object at trial); Koon, 619 So. 2d at 248 (finding challenge to HAC instruction
procedurally barred because no objection raised at trial and challenged on appeal was

on different groundsthan rai sed in postconviction motion); Turner v. Dugger, 614 So.

2d 1075, 1081 (Fla. 1992) (same).
Lewis is unable to prove either deficient performance or prejudice under
Strickland®™. First, Espinosa had not been decided at the time of Lewis sentencing

and cannot be the basis for a clam of ineffective assistance. See, Lambrix V.

Singletary, 520 U.S. 518 (1997); Glock v. Singletary, 65 F.3d 878, 890 (11th

Cir.1995); Cherry v. State, 25 Fla. L. Weekly S719 (Fla. Sept. 28, 2000). Second,

while Godfrey v. Georgia, 446 U.S. 420 (Fla. 1980) may afford L ewissometemporary

solace by supporting an inference of deficient performance, he will not be able to

establish the prejudice prong as evidenced by Cherry; Statev. Breedlove, 655 So. 2d

74 (1995); and Chandler v. Dugger, 634 So. 2d 1066, 1069 (Fla. 1994) as under any

definition of HAC, Lewis crime would be deemed heinous, atrocious, or cruel.

15 Lewi s nust denonstrate (1) counsel’s representation
fell below an objective standard of reasonabl eness, and (2)
but for the deficiency in representation, there is a
reasonabl e probability the result of the proceedi ng woul d have
been different. Strickland v. Washington, 466 U. S. 668, 688-
89, 694. See, Johnston v. Singletary, 162 F. 3d 630, 635
(11th Gr. 1998); Roberts v. Wainwight, 666 F. 2d 517, 519
n.3 (11th Gr. 1982).
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Counsdl isnot required to anticipate changesinthelaw. Nelmsv. State, 596 So.

2d 441, 442 (Fla. 1992) (announcing that “[d] efense counsel cannot be held ineffective

for failing to anticipate changesinthelaw."); Stevensv. State, 552 So. 2d 1082, 1085

(Fla. 1989) (same). Espinosaannounced anew rule of law. See, Lambrix, 520 U.S.

at 528, 539-40; Glock, 65 F.3d at 890; Cherry, 25 Fla. L. Weekly at S719. Thus,
counsel cannot be held accountable for not anticipating this change and cannot be
deemed deficient for not objecting to the HA C instruction four years before Espinosa
was decided.

Nonetheless, even if this Court findsthat counsel was deficient, prejudice has
not been established prejudice arising from counsel’ s failure to object to the HAC
instruction. Giventhefactsof theinstant case, thereisno reasonable probability that
the outcome of the proceedings would have been different had amore detailled HAC
instruction been given. Lewisattacked Michael Gordon with ametal pipe, breaking
Gordon’sarm. Lewisthen drovearound in Gordon’ struck with hisvictim cowering
onthefloorboard, beggingfor help, whiledisplayedto Lewis’ friends. At somepoint,
Lewis drove Gordon to the intersection of Griffin Road and U.S. 27 where, in the
median, Lewis bludgeoned Gordon to death with a tire iron. Gordon sustained
numerousdefensivewounds. (TR 847-50, 1082, 1331-51, 1590-93 1600-01, 1607-09,

1702-05, 1712, 1864-65, 1870-72, 2251-53, 2368-71). On direct appeal, this Court
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found that HAC was supported by the record. Lewis, 572 So. 2d at 912 n. 9. Given
this determination, and under these facts, Gordon’s murder was committed in a
heinous, atrocious, or cruel manner under any definition of HAC. Cf. Breedlove, 655
So. 2d at 76-77 (finding use of HA Cinstruction later found to be unconstitutional was
harmless error as the manner in which murder was committed was HAC under any
definition); Chandler, 634 So. 2d at 1069 (findinginvalid HAC instruction harmlessin
bludgeoning murder of elderly couplewhere* aggravator clearly existed and, under any
instruction, would have beenfound”). Thus, evenif defense counsel improperly failed
to raise an objection to the HAC instruction, there was no prejudice as the crime
gualified as heinous, atrocious, or cruel under any definition.

B. Prior Violent Felony Instruction

Lewis asserts the “prior violent felony” instruction is “unconstitutionally
overbroad” becauseit “failsto definetheelementsof theaggravating factor whichthe
jury must find.” (AB 99). Additionally, he asserts his counsel wasineffectivefor not
objectingattrial (AB 99). WhileLewis counsel did not raiseaconstitutional challenge
at trial or on appeal, the challenge to thisinstruction and counsel’ s performance was
rejected properly.

Constitutional challenges to the “prior violent felony” instruction have been

rejected consistently. Hudson v. State, 708 So. 2d 256, 261 (Fla. 1998) (rejecting
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clam that prior violent felony aggravator is unconstitutionally vague). Because the
“prior violent felony” instruction has been upheld upon appellate review, defense
counsel performance may not be deemed deficient, much less prejudicial. Mendyk,
592 So. 2d at 1080 (opining “[w]henjury instructionsare proper, thefailureto object
does not constitute a serious and substantial deficiency that is measurably below the
standard of competent counsel."). As such, Lewis has failed to show deficient
performance. Moreover, Lewis has not even pled that his prior violent felony
convictions would not qualify as aggravating circumstances. Hence he hasfailed to
carry his burden of proving both prongs of the Strickland analysis. The summary
denia should be affirmed.

C. Felony Murder Instruction

It is Lewis position that the “felony murder” instruction is an “automatic
aggravator” andthe“totheextent trial counsel failed[to] know thelaw and object, Mr.
L ewiswas denied effective assistance of counsel.” (AB 99). Even assuming that the
merits of Lewis claim should be reached, he has failed to establish either prong of
Strickland.

Like challengesto the“ prior violent felony” instruction, constitutional attacks
upon the “felony murder” instruction have been rejected consistently. Hudson, 708

So. 2d at 262 (rejecting argument that the murder in the course of afelony aggravator
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Is an invalid, automatic aggravator); Blanco v. State, 706 So. 2d 7, 11 (Fla. 1997)

(finding felony murder instruction not vague or over broad); Banksv. State, 700 So.2d

363, 367 (Fla.1997) (finding felony murder instruction constitutional); Johnson v.

State, 660 So. 2d 637, 647 (Fla. 1995)(same); Hunter v. State, 660 So. 2d 244, 253 &

n.11 (Fla. 1995) (same). Assuch, defense counsel should not be deemed deficient for
not obj ecting to an instruction which has be upheld repeatedly. Moreover, even had
counsel objected, thereisno likelihood that the result of the proceedings would have
been different given thefact theinstruction has been affirmed on numerousoccasions
and both the HAC and prior violent felony aggravators were proven beyond a
reasonable doubt. Lewishasnot established deficient performance and prejudice as
required by Strickland. The summary denial of his claim should be affirmed.

D. Instruction on Jury’ s Advisory Sentencing Role

Theextent of Lewis' challengetothe® Jury’ sAdvisory Sentencing Role” isthat

theinstruction given violated Cawell v. Mississippi, 472 U.S. 320 (1985) and to the

extent counsel failed to know thelaw or object, hewasineffective. Such an appellate
presentation falls far below the pleading requirements of Strickland where both
deficient performance and prejudice must be shown. However, if the Court resolves
toreview thisissue, it will find that relief wasdenied properly asprocedurally barred.

In his postconviction relief motion, Lewis asserted that the trial court and
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prosecutor misled the jury about its sentencing role and that defense counsel was
ineffectivefor not objecting (PRCVal. [11 390-91). Neither in hismotionto vacatehis
sentence nor here on appeal does Lewis elucidate how the jury was misled or what
instruction should have been given.

Conversdly, thetrial record reveal sthat the® Jury’ sAdvisory Sentencing Role”
instruction was discussed, and amended with defense counsel’ s agreement. At the
trial, the judge offered to embellish the standard instruction:

THE COURT: Firstthing, thisisasuggested change
to the instructions for the advisory sentence phase....

Even though the final decision asto the punishment
to beimposed rests solely with the Judge of this Court your
advisory sentence will be given great weight and your
decisioninthisregardisaprimary and critical factor inthe
Court's determination as to the proper sentence to be
Imposed upon the defendant....

| think that should be inserted....

[DEFENSE COUNSEL]: | agree.
(TR Vol. XX 3134) (emphasis supplied). This instruction was given at the
commencement of the penalty phase (TR Vol. XX 3159). Lewis raised no issue
regarding theinstruction on direct appeal. Such wasaproper statement of thelaw as
under Florida' scapital sentencing structure; thejury's sentencing recommendationis

given“great weight” regardlessof whether therecommendationisfor life, see Tedder
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v. State, 322 So. 2d 908, 910 (Fla. 1975), or death, see Smith v. State, 515 So. 2d

182, 185 (Fla. 1987), cert. denied, 485 U.S. 971 (1988); Grossman v. State, 525 So.

2d 833, 839, n. 1 (Fla. 1988), cert. denied, 89 U.S. 1071 (1989).
The final instructions to the jury included:

L adiesand gentlemen, of thejury, itisnow your duty
to advise me as to what punishment should be imposed
upon the defendant for his crime of murder in the first
degree.

Asyou have been told, the final decision asto what
punishment shall be imposed in my responsibility.
However, it’syour duty to follow the law that will now be
given to you by me and render to me an advisory sentence
based upon your determination as to whether sufficient
aggravating circumstancesexist to justify theimposition of
the death penaty and whether sufficient mitigating
circumstances exist to outweigh any aggravating
circumstances that you may find to exist.

Your advisory sentence should be based upon the
evidence that you have heard while trying the guilt or
innocenceof Mr. Lewisand evidencethat was presented to
you during these proceedings; the only evidence being the
certified copy of conviction of prior crime.

(TR Vol. XX 3190-91). Thistoo was proper asit tracked the standard instruction
which provides:
L adiesand gentlemen of thejury, itisnow your duty
to advise the court as to what punishment should be

imposed upon the defendant.... Asyou have beentold, the
final decision asto what punishment shall beimposedisthe
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responsibility of the judge; however, it is your duty to
follow the law that will now be given you by the court and
render to the court an advisory sentence....
Standard Jury Instruction Penalty Proceedings - Capital Cases, section 921.141,
Florida Statutes.
Taken separately or together, the instructions were correct accountings of the
law. Neither underminedthejury’ ssenseof responsibility. Hence, no error occurred

nor wasineffective assistancerendered. Moreover, theinstant challenge, based upon

Caldwell v. Mississippi, has been rejected consistently.

Florida' scapital sentencing providesthat thejury recommend asentencewhich
will be afforded great weight, but the sentencing responsibility lies with the judge.
Addressing thisissue, thisCourt opined “thestandard jury instruction fully advisesthe
jury of theimportance of itsrole, correctly statesthelaw, [] and doesnot denigratethe

role of the jury.” Brown v. State, 721 So. 2d 274, 283 (Fla. 1998)(citation omitted);

Burnsv. State, 699 So. 2d 646, 654 (Fla. 1997)(holdinginstruction correctly stateslaw

and advises jury of importance of its sentencing role), cert. denied, 118 S.Ct. 1063

(1998); Combs v. State, 525 So. 2d 853, 855-56 (Fla. 1988)(holding Caldwell

inapplicable to Florida death cases). It is unnecessary to inform jurors under what
conditions the advisory opinion would be overridden. Burns, 699 So. 2d at 654;

Turner v. State, 614 So. 2d 1075, 1079 (Fla. 1992). Because the record reflects the
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jury wasinstructed accurately, theinstant claimismeritlessand wasdenied properly.
Thetrial court’sruling should be affirmed even if this Court does not find the matter
procedurally barred. See, Caso, 524 So. 2d 424 (determining that “[a] conclusion of
decision of atria court will generally be affirmed, even when based on erroneous
reasoning, if the evidence or an alternative theory supportsit.”).

E. Refusal To Give Instruction on Age as Mitigation

Lewis claims that the trial court erred in prohibiting an instruction on the
mitigating factor of age, and infailing to find age asamitigator (AB 100). Thetria
court’ sdenial of thisclaim was proper asit isprocedurally barred. Aninstructionon
age asamitigating factor wasrequested and discussed below (TR Vol. XX 3116-17).
Assuch, on direct appeal to this Court, Lewis should have, could have, but chose not
to raise theissue of thejudge srefusal to givethe“Age’ instruction or to find age as

mitigation, the claim is procedurally barred. Engle v. Dugger, 576 So. 2d 696 (Fla

1991); Atkinsv. Dugger, 541 So. 2d 1165, 1166 n.1 (Fla. 1989); Robertsv. State, 568

S0.2d 1255, 1257-58 (Fla. 1990); Correll v. Dugger, 558 So. 2d 422, 425 (Fla. 1990).
Giventhesefacts, Lewishasnot established how thetrial court’ ssummary denial was
improper.

Moreover, because defense counsel did arguefor the“age’ mitigator, but such

was denied, he did not render deficient performance. Counsel may not be deemed
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deficient merely because the trial court ruled against him. Bush, 505 So. 2d at 411
(finding counsel’s lack of success on actions pursued following sound strategies

“augursnoineffectivenessof counsel”); Songer v. State, 419 So. 2d 1044 (Fla. 1982).

Furthermore, in Scull v. State, 533 So. 2d 1137, 1143 (Fla. 1988), this Court

stated that atrial court could reject age as a mitigator where the defendants “were
twenty to twenty-five yearsold at the timetheir offenses were committed” and there
Is no showing of immaturity or acomparatively low emotional age. See Scull, 533
S0.2d at 1143 (reasoning defendant’s age of twenty-four will not establish mitigator
without additional evidence supporting low emotional age). AdditionallyinMahnv.
State, 714 So. 2d 391 (Fla. 1998), this Court reasoned:

We have long held that the fact that a defendant is
youthful, "without more, isnot significant." ... Therefore,
if adefendant'sageisto beaccorded any significant weight
as amitigating factor, "it must be linked with some other
characteristic of the defendant or the crime such as
immaturity." ... seeadso Simsv. State, 681 So. 2d 1112,
1117 (Fla.1996) (finding that "without more," defendant's
age of twenty-four was not a statutory mitigator since no
evidence showed that his"mental, emotional, or intellectual
age was lower than his chronological age").

Mahn, 714 So. 2d at 400 (citations omitted).
Lewis has not linked his age to aclaim of low emotional age asisrequired by

Mahn and Scull. As such, no prejudice is established as required by Strickland.
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Further, he has failed to show the sentencing proceeding would have been different
had the“age’ instruction been given. Lewisdid not establish that hismental agewas
lessthan hischronol ogical age, therefore, thetrial court’ srejection of themitigator was

proper. The summary denial of this claim should be affirmed.
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CONCLUSION

Based upontheforegoing, the State requestsrespectfully that thisCourt reverse
thetrial court’ sorder vacating Lewis death sentenceand affirmthetrial court’ sorder
denying postconviction relief in all other respects.
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