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SYMBOLSAND REFERENCES

In this Brief, the Complainant, The Florida Bar, will be referred to as “The
FloridaBar” or “the Bar”. The Respondent, James Edmund Baker, will be referred
to as “Respondent”. “RR” will denote the Report of Referee. “Tr” will refer to the
transcript of the final hearing held on May 5, 2000.



STATEMENT OF THE CASE AND THE FACTS

Statement of the Case

The Florida Bar filed its formal Complaint on November 9, 1999, and an
Amended Complaint on December 16, 1999. Respondent filed an Answer to the
Amended Complaint on January 3, 2000.

The Final Hearing in this matter was held on May 5, 2000. The Report of
Referee was executed on May 26, 2000, and filed with this Court on June 5, 2000.
The Report was considered by the Board of Governors of the Florida Bar at its
meeting which ended September 15, 2000, and the Board voted not to seek review of
the discipline recommended by the Referee. On or about January 2, 2001,
Respondent filed aMotionto Remandto Refereefor Further Evidentiary Proceedings
with this Court. The Respondent’s Petition for Review was timely filed with this
Court also on January 2, 2001.

Statement of the Facts

The facts of this case are as follows:

At al times relevant to the events which are the subject matter of this action,
Respondent was married and had been livingin New Y ork with hiswifeand children.
(Tr. page 17, line 18-19; page 18, lines 2-5). Respondent and hiswife also owned a
home in Miami, Florida, which they had purchased in 1990 or 1991. (Tr. page 18,
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lines 6-10; page 57, lines 3-8). Respondent’ sparentslived inthe Miami home. (Tr.
page 58, lines 17-18; page 65, lines 20-21; page 71, lines 16-18; page 57, lines 3-8).

At some time before April 1997, Respondent moved from New Y ork to Ft.
Myers, Florida, to begin new job as staff attorney for the Lee County School Board.
(Tr. page 18, line 20 - page 19, line 6; page 57, lines 1-2). His wife and children
remained inNew Y ork, and hiswifewasrespons blefor making the monthly mortgage
payments for the Miami home. (Tr. page 20, lines 18-20).

On or about April 9, 1997, Respondent’ s wife abandoned the marital homein
New Y ork andtook their childrenwith her. (Tr. page 19, lines9-13; page56, line 23).
Simultaneously, Respondent’ s wife obtained a temporary restraining order against
Respondent. (Tr. page 19, lines10-13; page 56, lines9-14). Additionally, during the
same month, the mortgage company caused notices of foreclosure as to the Miami
property to be sent to Respondent and hiswife at their New Y ork address, aswell as
totheir Miami address. The notice was not sent directly to Respondent in Ft. Myers,
Florida.  (Tr. page 20, lines 19-24). Respondent’s wife personally received the
written notice of foreclosure of the Miami property, because she continued to pick up
themail delivered to theformer marital homein New York. (Tr. page 58, lines4-8).
Respondent’ s parents received the notice of foreclosure at the Miami property, and

they contacted Respondent and advised him of the foreclosure notice. (Tr. page 20,
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lines 19-24; page 31, lines 2-6).

Respondent and hiswife had been communicating freely with each other despite
thetemporary restraining order thenin place. (Tr. page 20, lines 13-18, 25; page 21,
lines 1-2; page 58, lines 9-14; page 61, line 22-23; page 61, line 19 - page 62, line 2).
Upon learning of the pending foreclosure from his parents, Respondent in turn
contacted hiswife by telephoneto find out what wasgoing on. (Tr. page 20, lines 18-
24; page 58, lines 9-14). Respondent and hiswife agreed to put the Miami property
up for sale “by owner” and that Respondent’ s father, who was till residing in the
Miami house, would assist initssale. (Tr. page 19, line 25 - page 20, line 6, page 20,
line25 - page21, line5; page 58, lines9-18; page 66, lines9-10; page 71, lines16-18).
Respondent’ sfather, not Respondent, found abuyer. (Tr. page 58, lines17-18; page
62, line 23). Neither Respondent nor his wife met with, spoke with, or in any way
negotiated withthebuyer. (Tr. page 23, lines1-3; page 74, line 25 - page 75, line 2).

On or about July 1, 1997, the buyer offered a Contract for Sale and Purchase
on the Miami house. (Tr. page 24, lines2-7). On or about July 3, 1997, Respondent
signed the Contract. (Tr. page 24, lines 8-14). At about the same time, Respondent
retained areal estateattorney inMiami, Larry Parks, to review and preparedocuments
necessary to effectuate the closing on behalf of Respondent and hiswife. (Tr. page

6, lines 5-25; page 24, lines 15-22).



Mr. Parks subsequently requested from Respondent documentsrelative to the
preparation for thesaleof the Miami property. (Tr. page 25, lines6-9). Respondent’s
wife had with her in New York all of the documents necessary for the sale of the
Miami home. (Tr. page?25, lines7-8; page 27, lines6-13). Respondent flew to New
Y ork the weekend following the execution of the Contract for Sale and Purchase,
discussed the pending salewith hiswife, and hiswife provided him with the original
documentsto effect thesale. (Tr. page 25, lines6-9; page 27, line 25 - page 28, line
7). Upon hisreturn to Florida, Respondent immediately forwarded the documentsto
Mr. Parks, who then prepared the closing documents and delivered the closing
documents to Respondent for signature.  (Tr. page 25, lines 6-9). Upon receipt of
the closing documents, Respondent signed both his name and hiswife’ snameon all
closing documents. (Tr. page 26, lines 11-14; page 27, lines 14-17; page 28, lines 9-
15). Respondent asked hissecretary, MarleneKeller, to notarizethe signatures, which
she did. (Tr. page 36, lines 21-23; page 37, lines 19-21; page 91, lines 2-5).
Respondent then sent copies of the closing documents to hiswife (Tr. page 42, line
21; page 59, lines 15-16) and returned by overnight delivery the original closing
documentsto Mr. Parks (Tr. page 36, lines 11-15), who completed the closing and
delivered the sale proceeds to Respondent. Upon receipt of the sale proceeds,

Respondent negotiated the check and paid outstanding marital and family debts,
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includingthemarital debt to Respondent’ sparents. (Tr. page 39, lines 16-20; page 50,

line 4).
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SUMMARY OF ARGUMENT

Respondent was not afforded a separate hearing to explain the circumstances
of his aleged offense and to offer testimony and evidence in mitigation of any
discipline to be imposed which constituted a violation of hisright to due process of
law.

The Referee’ sfindings of fact are erroneous, not supported by the record, and
do not support afinding that Respondent violated any Rules Regulating The Florida
Bar.

If this Court finds that Respondent violated any Rules Regulating The Florida
Bar, consideration of thetrue and correct factsand circumstances, mitigating factors,
case law, and purposes of attorney discipline show that Respondent should receive

an admonishment for minor misconduct or, at most, a public reprimand.



ARGUMENT

l. THE REFEREE'SFAILURETOHOLD A SEPARATEHEARINGTO
AFFORD RESPONDENT THE OPPORTUNITY TO EXPLAIN THE
CIRCUMSTANCESOF THE ALLEGED OFFENSE AND TO OFFER
TESTIMONY AND EVIDENCE IN MITIGATION OF ANY
DISCIPLINE IMPOSED CONSTITUTES A VIOLATION OF
RESPONDENT'SRIGHT TO DUE PROCESS OF LAW.

The Final Hearing in the above-styled cause was held on May 5, 2000. In his
Report of Referee dated May 26, 2000, the Referee recommended that Respondent
be found guilty of violating Rules 4-8.4(a); 4-8.4(b); and, 4-8.4(c), of the Rules
Regulating The Florida Bar and be disbarred from the practice of law in the State of
Floridafor aperiod of five(5) years. Prior tothe Referee making hisrecommendation
as to discipline and in advance of any such discipline being imposed against
Respondent, Respondent was not provided the opportunity to provide testimony and
other evidenceto the Refereein mitigation in violation of hisright to the due process

of law asrequired in The FloridaBar vs. Carricarte, 733 So.2d 975 (Fla. 1999); The

Florida Bar v. Kravitz, 694 So.2d 725 (Fla. 1997); and Sections 9.1 and 9.3,

Subsection 9.32, Florida Standards for Imposing Lawyer Sanctions.
ThisCourt haspreviously held that, in determining thedisciplineto beimposed,
due process requires that the attorney be permitted to “explain the circumstances of

thealleged offenseand to offer testimony in mitigation of any penalty to beimposed.”



TheFloridaBar v. Carricarte, 733 So.2d 975 (Fla. 1999). In Carricarte, the attorney

alleged that he had no notice that The Florida Bar was seeking a mental health
evaluation as an element of the discipline to be imposed until after both parties had
rested at the final hearing and, thus, he had not opportunity to defend against it.
Accordingly, Carricarteargued that the Referee’ srecommendation that amental health
evaluation berequired wasaviolation of hisright to due process of law. Theopinion
noted that there were two separate hearings held, one as to guilt and the other asto
discipline. Attheend of the hearing on guilt, the Bar specifically stated thediscipline
that it was seeking, thereby giving Carricarte notice of thedisciplinethat hewasfacing.
Thehearing on therecommended disciplinetook placea most onemonth | ater, thereby
providing Carricarte with ampletimefor preparation of adefense and an opportunity
to present any evidence he felt was appropriate. In finding that there was no due

process violation, the Court relied on The FloridaBar v. Danidl, 626 So.2d 178 (Fla

1993), which held that an attorney’s voluntary choice not to take advantage of an
opportunity to be heard does not violate due process.

In the instant matter and in violation of the due process requirement of
bifurcated hearings as set forth above, Respondent was not provided with a separate
hearing on disciplineinthiscaseand therefore, wasnot provided with any opportunity

to prepare and present evidence of mitigation. Moreover, the due process right of
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Respondent to such separate hearing was addressed at the final hearing on discipline
asfollows:

“MR. WHALEN (Bar Counsdl): Some Referees have asked to bifurcate

proceedings, haveafinding of facts. Most of them don'’t, but that would

be within your discretion.

THE REFEREE: No. Let’'sfinishthe case.”

(page 110/15-18, transcript of Final Hearing of May 5, 2000).

As this Court has previously held, an attorney is entitled to due process in

disciplinary proceedings and this due process is not discretionary with the Referee.

InTheFloridaBar v. Centurion, 2000 WL 551035, 25 Fla. L. Weekly S344 (Fla. May
4,2000), thisCourt recognized that, in attorney disciplinary proceedings, dueprocess
requires that the attorney be allowed to explain the circumstances of the alleged
offense and to offer testimony in mitigation of any penalty to be imposed. In
Centurion, the attorney was defending a Complaint which alleged five separate
offensesinvolving five different clients. Thereferee found the attorney guilty on al
five counts and recommended a one-year suspension with, inter alia, the following
condition for reinstatement: a mental heath evaluation by Florida Lawyers
Assistance, Inc..

Onreview, Centurion argued that the one-year suspensionfollowed by oneyear
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of probationwastoo severe, that therefereeerred infailing to consider any mitigation
inrecommending discipline, that he had no noticethat the Bar was seeking discipline
in addition to a suspension, and the imposition of such sanctions violated his due
processrights. Initsopinion, thisCourt noted that similar discipline had been upheld
in cases involving the mishandling of client matters and upheld the Referee's
recommendation asto discipline. Withregardto mitigation, thisCourt reiterated that,
as to the discipline imposed, due process required that the attorney be alowed to
explainthe circumstance of the alleged offense and to offer testimony in mitigation of
any penalty to beimposed. Theopinion also specifically noted that separate hearings
were held asto guilt and discipline and that, after the conclusion of theinitial hearing
on guilt, the attorney had received correspondence from the Bar advising that the Bar
would be seeking suspension with proof of rehabilitation prior to reinstatement. The
Court found that the correspondenceand the prior proceedingsinwhichtheattorney’s
ethical breaches involving client neglect were litigated were sufficient to put the
attorney on notice of the discipline that was imposed with the exception of the
requirement that the attorney undergo a mental heath evaluation. The Bar's
correspondence had made no mention of amental health evaluation, and thefactswere
not such that the attorney would be aware that his mental health was in question.

The opinion acknowledged that this Court had previously upheld a
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recommendation that an attorney undergo amental health evaluation wheretheattorney
had either not challenged that requirement or the evidence was such that the attorney
would have been put on notice that a mental health evaluation was an issue and
supported the recommendation of an evaluation; however, since neither of the
foregoing circumstances existed, the attorney did not have sufficient notice to allow
him to offer testimony in mitigation of thispenalty (i.e., themental health evaluation),
and the penalty was not reasonably supported by existing case law. Therefore, the
Court approved the Referee’ s recommended discipline but disapproved the mental
health evaluation.

Respondent did not voluntarily choose to forego a separate hearing as to
discipline. Rather, thefailureof the Refereeto hold aseparate hearing asto discipline
was the result of other factors beyond his personal control. There was the apparent
confusion or misunderstanding of the Referee as to the due process requirement for
such ahearing asset forth above. Therewasthe Referee’ sreliance upon Bar counsel
for direction, as evidenced by the Referee consulting the Referee Manual (pg. 106/2,
transcript of Final Hearing); stating that hewantsto make surehedoesit correctly (pg.
106/25, transcript of Final Hearing); inquiring as to whether proposed Reports of
Referee are ever done (pg. 107/10, transcript of Final Hearing); acknowledging that

Bar counsel knowstherulesbetter than he (pg. 108/6, transcript of Final Hearing); and
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requesting that Bar counsel instruct the Referee asto how heisto perform hisduties
(pgs. 131/16 - 132/23, transcript of Final Hearing).

Additionally, Respondent’ s counsel at the Final Hearing claimed scheduling
conflicts and time demands and refused the Referee’s offer to allow each party to
prepare and submit a proposed Report of Referee (pgs. 107/6 - 109/19 and pgs.
130/11, 19 - 131/17, transcript of Final Hearing). Respondent’s counsel was not
specificaly offered an opportunity to present mitigation evidence in a separate
proceeding. Respondent should not be punished or otherwise suffer becauseof these
factors, and this Court should not alow the due process rights of Respondent to be
violated due to these factors, which were beyond his personal control.

Therecord establishesthat, in this case, the Referee did not hold ahearing on
sanctions solely because of the personal preference and convenience of Respondent’ s
previousattorney, to“ save...atremendousamount of timeandtrouble”’ (page 130, line
22-23, transcript of the Final Hearing of May 5, 2000). Respondent’s previous
attorney appearsto have placed hisown personal concernsand preferencesabovethat
of Respondent and, as aresult, Respondent was deprived of hisfundamental right to
due process.

Respondent did not leavethefinal hearing or otherwiseexcuse himself fromthe

proceedings. Infact, therecord showsthat therewasno affirmative action whatsoever
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on the part of Respondent that would have caused the Referee to believe that
Respondent himself wasmaking a“choice,” exercisinga“waiver,” or pursuing some
“strategy or tactic” in not presenting evidence in mitigation of the disbarment
recommendation.

[I.  THE REFEREE’S FINDINGS OF FACT ARE ERRONEOUS, NOT
SUPPORTED BY THE RECORD, AND DO NOT SUPPORT A
FINDING THAT RESPONDENT VIOLATED ANY RULES
REGULATING THE FLORIDA BAR.

There is an insufficient factual basis for the Referee’s findings of fact and
conclusion that Respondent violated the Rules Regulating The Florida Bar. In
paragraph 1 of the Report of Referee dated May 26, 2000, the Referee found that
Respondent had relocated to Floridain April of 1997; however, the uncontroverted
factsin the record show that Respondent had moved to Florida prior to April 1997
and had beenresiding in Florida at the time hiswife moved out of their marital home
and obtained arestraining order against him. (Tr. page 18, line 20 - page 19, line 6;
page 57, lines 1-2.)

In paragraph 2 of the Report of Referee, the Referee found that, when their
home in Dade County became subject to a foreclosure action, Respondent alone
decided to sell it; however, the uncontroverted facts in the record show that

Respondent and his wife discussed the foreclosure and the selling of the home and



that they were in agreement with the decisionto sell. (Tr. page 19, line 25 - page 21,
line5; page 27, line 25 - page 28, line 7; page 58, lines 9-18; page 61, lines 19 - page
62, line 2; page 71, lines 16-18). The Referee found that Respondent himself had
located a buyer for the home in Dade County, but the record shows that the
Respondent’ sfather, who wasstill living in the home, assisted in their activity to sell
the home and that it was the Respondent’ s father, not Respondent, who located the
buyer. (Tr.pageb58, lines17-18; page 62, line23.) Additionally, the record shows
that neither Respondent nor his wife had any contact with the buyer, other than
through documents at issuein thisaction. (Tr. page 23, lines 1-3; page 74, line 25 -
page 75, line 2.) Therecord further showsthat, at all times, Respondent’ s wife was
awarethat thehousewasbeing marketed for sale“ by owner” and that her father-in-law
wasassistingintheir marketing activities. (Tr. page58, lines9-18; page 66, lines9-10.)
TheRefereefound that Respondent retained an attorney in Dade County to represent
him alone when, in fact, the record shows that Mr. Parks was retained to represent
both Respondent and hiswife in the sale of their property as tenants by the entirety.
(Tr. page 6, lines 5-25; page 24, lines 15-22.)

In paragraph 3 of the Report of Referee, the Referee found that thewifehad no
ideawhatsoever that the Dade County home was sold; however, the uncontroverted

facts in the record show that the wife had sole possession of al of the documents
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relating to the Dade County home and that she had delivered to Respondent those
samedocumentseffectuatethesale. (Tr. page25, lines6-9; page27,lines8-13.) The
record also shows the wife's refusal to release any origina document in her
possession. Beginning at page 68, line 6, of the Transcript of the Final Hearing, the
record showsthat she brought with her to thefinal hearing astack of documentswhich
included copiesof the closing documents she purportedly received from Respondent.
When asked if the original copies could be substituted for those in evidence, she
refused:

THE WITNESS: No, | want the originals.

BY MR. POWELL.:

Q. Youwant the originals?

A. Absolutely.

(Tr. page 69, lines 1-4).

Therefore, itisunreasonableand erroneousto concludethat Respondent’ swife
would haverel eased any document to Respondent if she had not know the reason and
if shewere not in agreement, particularly if she did not want the saleto happen. The
fact that shedelivered thereal estate documentsto Respondent isclear evidenceof her
knowledge of, agreement with, and desire to sell the Dade County home.

In paragraph 4 of the Report of Referee, the Referee found that Respondent led
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hissecretary, MarleneKeller, to believethat Respondent’ swife had merely forgotten

to haveher signaturenotarized. However, thereisnothing intherecord to support this

finding. Respondent testified that he simply asked her if she would notarize their

signatures. (Tr. page 36, lines21-23; page 37, lines 19-21; page 90, line 23 - page 91,

line 16.) Ms. Keller testified as follows:

[BY MR. WHALEN]

Q.

Can you explain to the Court how it came about that you notarized the
document without seeing Ellen Baker sign it?

We were working on a pretty big case. It was one of the last days of a
bigtrial. Andonmy desk wasthedeed. And| had goneinto Mr. Baker
and said that Ellen had not had this notarized. And he had asked, “ Can
you please do that for me.”

And | proceeded to sign and notarize. And then | went back and said to
Mr. Baker - - becausel wasn'tlooking at it closely - - that it hadn’t been
witnessed. Mr. Baker asked if | would talk to Gladys Ortegaand Becky
Allison to seeif they would witness her signature.

Did you watch the two other employees sign that document?

Yes, Sir.

Doyou know if Mr. Baker wasin their presence when you brought that
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A.

document to the employees?
No, sir. Hewasin his office.

(Tr. page 90, line 23 - page 91, line 16.)

In paragraph 7 of the Report of Referee, the Referee found that a copy of an

unsigned, typed letter dated July 16, 1997 (see Appendix), was from Respondent;

however, the record shows that there was no evidence linking that purported writing

to Respondent. Respondent did not identify the letter or in any way testify to his

knowledge, authorship, or recognition of theletter or otherwise authenticatetheletter.

[BY MR. WHALEN]

Q.

| want to hand you acopy of adocument. Takealook at that, and let me

know whether or not you recognize that.

A.

Q.

| can tell you right now | don’t recognize it.

So that document, which I'll represent to the Court is dated July 16,
1997, addressed to aDear Ellen with the name Jamieat the bottom isnot
a document that you produced or directed anyone else to produce?

| don’t even recognize this.

Did you send aletter - - if not that | etter, did you send aletter on July 16"
to your wife forwarding closing documents to her?

No. When | had the conversation with her when | obtained her
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permission to sell thehome, | told her I’ d keep her apprised how the sale
went, and | would send documents. | don't recall exactly what the
totality of that document that | sent was, nor do | recall sending aletter,
acover letter of any sort to her.

Q. Soyou'reunableto identify that document?

A. Yeah. Andl just- - | would - - thereis no signature on here.

(Tr. page 44, line 10 - page 45, line 5.)

Notwithstanding thefact that thereisno authentication of theunsigned | etter by
Respondent in the record and despite the fact that the unsigned letter contained
hearsay and wasitself hearsay asto Respondent’ swife, acopy of the unsigned letter
was admitted through Respondent’ s wife and was then used to prove the truth of the
statementsit contained and the matters asserted by Complai nant against Respondent.

[BY MR. WHALEN]

Q. Was there anything accompanying those documents [the closing

documents] that you received overnight?

A. Yes. Therewas aletter from my then husband, dated the 16", saying

that they had found a buyer for the house.

MR. POWELL: Objection, Your Honor. Hearsay. I’dliketo seetheletter.

MR. WHALEN: Hearsay isadmissible, but - -
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THE COURT:

I’ll overrule it on that, but certainly he can see the letter.

BY MR. WHALEN:

Q. Let mehand you adocument dated July 16™, 1997, and if you'll take a

look at that document and indicate whether or not you recognize it.

A. Thisisthe copy of the original of the letter.

(Tr. page 59, line 25 - page 26, linel2).

[later in the record]

MR. WHALEN:

THE COURT:

MR. WHALEN:

THE COURT:

MR. WHALEN:
MR. POWELL:

MR. WHALEN:

Your Honor, at this time, | would proffer the July 16",
1997, document into evidence, and | request that it be
admitted.

Thisis the document that she says was the letter that was
enclosed with the blank forms?

Correct, Y our Honor.

Telling her what to do with it or something? | haven't read
it, but some instructions or something?

Yes.

Y our Honor, where are the blank forms?

If you want, Y our Honor - - well, | can question her a bit

more on that point.
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MR. POWELL: Wadll, | just wanted to know if - - is it my turn to cross,
Y our Honor? My gquestionis- - | mean, we object to that
document going in on the grounds that there is no
foundation.

MR. WHALEN: She'stestified, Your Honor, that she received it.

THE COURT: Now, | know he said | have never seenit, so then it’sjust
going to be a credibility issue, I think, for the judge. So |
think it goes to weight rather than admissibility. So I'll
overrule your objection. That’'s exhibit 8; isthat right?

MR. WHALEN: Yes, Your Honor.

THE COURT: And in cross, certainly you will be able to tear into her
where are the blank forms, so on and so forth.

MR. POWELL: Tear into her?

THE COURT: WEell, that’s my word.

MR. WHALEN: | have no further questions.

THE COURT: L et the tearing begin, then.

(Tr. page 66, line 21 - page 68, line 2.)
[later in the record]

Q. Doyou have aFedera Express package with you today?

-26-



A.  I'msorry. | didn't saveit.
(Tr. page 74, lines 10 - 12.)

Rule 90.952, Requirement of originals, Florida Evidence Code, providesthat,

“ Except asotherwise provided by statute, an original writing, recording, or photograph
isrequired in order to prove the contents of the writing, recording, or photograph.”

Rule90.953, Admissibility of duplicates, FloridaEvidence Code, providesin pertinent

part that, “ A duplicate is admissible to the same extent as an original, unless...(2) A
genuinequestionisraised about theauthenticity of the original or any other document
orwriting. (3) Itisunfair, under thecircumstances, to admit theduplicateinlieu of the
origina.”

The issues of authenticity and reliability of the original versus a duplicate of
evidence arose during the sworn testimony of Respondent’s wife concerning the
warranty deed.

[BY MR. POWELL ]

Q.  Onthe documentsthat you received, Mrs. Baker - -

MR. POWELL: | notice that there is a difference, Y our Honor, on one of

them, and thisis the warranty deed.

Q. Have you ever seen the actual warranty deed, Mrs. Baker, that was

involved in this transaction?
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| have the original warranty deed.

All right. You havethisorigina? You have seen this before?
No. That isthe original warranty deed.

Have you ever seen this one, Mrs. Baker, Exhibit1?

Only the copies of it.

Y ou have seen this before, Exhibit 17?

> o » O » O >

My lawyer showed me a copy of it.

Q. Mrs. Baker, doyou noticeany difference besidesthe signaturesonthese
two documents?

A. Yes. Mine, theoriginal, does not have anything listed at the top about
any real estateattorney. Y ours, whichisthe copy, hasthereal estateattorney’s
information on the top.

Q. Didyouwhite out thisreal estate attorney?

A.  Onmy children’slives, no, | did not.

THE COURT: You're aready under oath. That’s sufficient.

BY MR. POWELL.: You didn’'t do any altering to this document?

A. | ever never atered those documents.

(Tr. page 69, line 15 - page 70, line 16)

Authenticity isaprimary gquestion of admissibility and not, asthe Referee had
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ruled, a secondary question of the credibility and weight of the evidence after it is
admitted. The record shows that the original of the purported writing was not
produced and was not accounted for. Therewasno predicate or foundation laid prior
to its admission into evidence. There was a complete absence of any indicia of
reliability elicited from any of the testimony concerning the purported writing - the
purported writing did not contain any handwriting or signaturethat might havelinked
it personally to Respondent nor was the envelope in which it was purported mailed
produced which might have identified Respondent asit source. Without any direct
evidencerelating the printed, unsigned | etter to Respondent and without any indiciaof
reliability as to its authenticity, it is submitted that anyone could have created the
writing, at any time, from any computer, whilebackdating it and wording it to makeit
appear asif it came from Respondent. Notwithstanding the foregoing, acopy of the
purported writing was admitted over the objection of Respondent’ s attorney. While
disciplinary proceedingsarequasi-judicial administrative proceedingsinwhich hearsay

may be admissible, this Court has stated in The Florida Bar vs. Vannier, 498 So.2d

896 (Fla. 1986), hearsay evidenceisadmissible only if it isadequately authenticated
and itsreliability established, neither of which occurred in this matter.
Withregardto the Referee’ sother findings concerning when Respondent’ swife

learned that the home had been sold, the record shows that Respondent’ swife knew
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all along that the Dade County home was on the market to be sold, that her father-in-
law was still living there and acting as resident agent to assist inits sale; and that she
had his telephone number in Miami, but did not call him in July 1997 or any time
thereafter toinquireastothesale of the Dade County home. (Tr. page 71, lines16-24;
page 73, line 16-23.)

The record shows that Respondent’s wife knew of the pending foreclosure
before Respondent did; yet, when she received the notice of foreclosure, she did not
call Respondent, her parents-in-law who wereliving in the Dade County home, or the
mortgage company. If shewere so concerned about the Dade County home, it would
be reasonable to conclude that she would have taken some action as soon as she
received the notice.

Respondent’ s wife testified at the final hearing that, when she received the
closing documents, she immediately called Respondent but then did nothing until
March 1998 (8 mos. | ater) when shegot “ curiousenough [about the status of the Dade
County home] to start making some phonecalls.” (Tr. page64, lines21-25.) At that
time, her first call wasto First Nationwide M ortgage Company and learned from them
that the mortgage had been satisfied in July 1997; even then, she did not inquire of
Respondent concerning the Dade County home. (Tr. page 66, lines 5-14.)

In paragraph 8 of the Report of Referee, the Referee acknowledged
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Respondent’ s claim that his wife knew all along about the sale of the house, that he
had her consent to sign her name, and that she madeit up to gain an advantagein the
custody battlethat took placeintheir dissolution action, but the Refereefound that the
“other evidence presented inthe case” did not support Respondent’ sproposition and
found Respondent’s testimony not to be credible. Notwithstanding the “other
evidence,” which the Referee doesnot discuss, therecord clearly setsforththewife's
not-so-velled threats against Respondent, as well as the wife's knowledge of her
boyfriend’ sthreats against Respondent, which clearly evidencesamotive and intent
on the wife's part to fabricate her lack of knowledge.
[BY MR. POWELL ]

Q. Didyouever hear your boyfriend threaten Mr. Baker on atelephonecall?

A. No, | didn’t.

Q. Do you know anything about it?

A. Yes | do.

Q. Do you know whether or not he threatened Mr. Baker?
A. | know about the telephone call.

Q. Didyou ever threaten Mr. Baker?

A. No, | did not.
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Q. Never caled him up and told him you were going to get hisjob?

A. After he called my boss and commodore of the club | worked for and

told himto fire both meand Livio, yes, | probably made a phone call in anger.

MR. POWELL: 1 object to that as nonresponsive and move to strike.

THE COURT: She added some. All right. Sustained.

BY MR. POWELL.:

Q. Mrs. Baker, did you ever threaten your husband that you were going to

try and get him fired?

A. No, | didnot. | told him to be careful of his job.

(Tr. page 78, line 21 - page 79, line 18.)

Therecord also setsforth thewife’ spractice of using her father-in-law’ scredit
cards, signing both her name and the name of her father-in-law on the credit card
receipts.

Q. Isn'tittrue, Mrs. Baker, that there weretimeswhen you would even buy

things on a credit card and sign your father-in-law’ s name?

A.  Sir,l hadpermission. And | didn’t bring it with metoday. | could bring

aletter stating - -

THE COURT: He's not claiming you did anything wrong. He isjust

asking whether you had done that.
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THEWITNESS. Yes. We- -
BY MR. POWELL.:
Q. Please, Mrs. Baker, | just wanted to ask alimited question.

A. Theanswer isyes.

Q. Didyou sign his name or not?

A. Once, yes. All the other times, | signed my own.

Q.  Onhiscredit card?

A. Yes, gr.

Q. Butitwashiscredit card?

A. Yes, gr.

Q.  Soyour relationshipwith himwasgood enough whereyou could signon
his credit card:

A. Yes, gr.

(Tr. page 72, line 14 - page 73, line 18)
Based upon the above, the inescapabl e conclusion isthat, since Respondent’ s
wife was accustomed to signing other people’ s names for her own personal use and
financial advantage, she would have permitted Respondent to sign hers. It is

erroneous to conclude that, even though she was accustomed to such a practice with
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an in-law, she would not be accustomed to such a practice with her husband.

Additionally, inlight of thefact that thewife had exited themarital homeandthe
marriageand wasalready involved with another man, theonly conclusionto bedrawn
Is that she had exited and abandoned all other vestiges of the marriage, especialy
including a significant marital debt that was then in foreclosure. Respondent’s
testimony that hiswifetold him that shedidn’t care, that it was his problem, and that
hewasto handleit (Tr. page 35, line 25 - page 36, line 3) was unrebutted and shows
that shewasliterally fleeing asinking financial ship and did not want to bein any way
liable for it (notwithstanding the probability that she caused the foreclosureto begin
with, sinceshewasresponsiblefor paying the mortgage each month and had probably
received each |ate notice and each demand | etter sent which preceded theforeclosure).
Further, thereis no evidence of amotive or intent of Respondent to defraud anyone,
including his wife. Respondent used the proceeds to pay off amarital debt which
inured to the benefit of the wife in the marital dissolution proceedings.

(. IF THIS COURT FINDS A VIOLATION OF THE RULES
REGULATING THE FLORIDA BAR, THERECOMMENDATION OF
DISBARMENT BY THE REFEREE IS EXCESSIVELY HARSH,
ERRONEOUS, AND NOT SUPPORTED BY THE RECORD, CASE
LAW, AND FLORIDA’S STANDARDS FOR IMPOSING LAWYER
SANCTIONS.

The Referee recommended that Respondent be disciplined by disbarment for



aperiod of five (5) years and assessed costs without holding a hearing on sanctions
or costs. As was previously stated in this brief, Respondent was not afforded the
opportunity to present mitigating evidence at aseparate hearing and, other than noting
that Respondent had no disciplinary record, the Referee made no other findings asto
any of the factors of mitigation as set forth in Subsection 9.32 of Florida s Standards
for Imposing Lawyer Sanctions or otherwise.

This Court has previously stated that disbarment is the most extreme form of
discipline and should be reserved only for the most egregious misconduct by an

attorney. The Florida Bar v. Summers, 728 So.2d 739 (Fla. 1999). See also, The

FloridaBar v. Cox, 718 So.2d 788, 794 (Fla. 1998) (disbarment isappropriate where

thereisapattern of misconduct and history of discipline); TheFloridaBar v. Kassier,

711 So.2d 515, 517 (Fla. 1998) (“extreme sanction of disbarment is to be imposed

only inthoserare caseswhererehabilitation ishighly improbable.”); The FloridaBar

v. Hirsch, 342 So0.2d 970, 971 (Fla. 1977) (“disbarment is the extreme and ultimate
penalty in disciplinary proceedings. It occupiesthe samerung of the ladder in these
proceedings asthe death penalty in criminal proceedings.”). In Summers, supra, this
Court reiterated that, because it has the ultimate responsibility to determine the
appropriate sanction, the scope of review of a Referee’srecommended disciplineis

much broader than that of the findings of fact.
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The Referee’ srecommendation of disbarment inthiscaseisexcessively harsh
and erroneous, especialy inlight of caselaw involving similar alegationsof attorney

misconduct for which far lesser sanctions were imposed. In The Florida Bar v.

Kravitz, 694 So.2d 725 (Fla. 1997), the attorney was found to have presented false
evidenceto the court; misrepresented to an individual that he would be arrested if he
did not provide $4,000 by certain time; misrepresented to opposing counsel that his
trust fund contained sufficient funds to cover settlement; and misrepresented to the
court that opposing counsel had agreed to the proposed orders. After finding the
attorney guilty of these multipleviolations, the Referee recommended that Kravitz be
placed on probation for one year, take a course in ethics for attorneys, and pay the
costs of the proceeding.

Upon review, thisCourt found that the Referee’ sdisciplinary recommendation
was not supported by the findings of fact in the report and remanded the disciplinary
matter to the Referee to hold a hearing on sanctions. The Referee was instructed to
allow and consider evidence of mitigation and/or aggravation offered, providein a
supplemental report his findings as to aggravation or mitigation including any prior
misconduct by Respondent, and advise the Court of any change in his
recommendations as to sanction to be imposed. The Referee's second disciplinary

recommendation wasvery similar to thefirst. Although recognizing that aReferee’s
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recommendation of disciplineisto beafforded deference unlesstherecommendation

Is clearly erroneous or not supported by the evidence and, citing to The Florida Bar

V. Niles, 644 So.2d 504 (Fla. 1994), the opinion held that the Referee' s second
recommendation of disciplinewas clearly erroneous and that the pattern of knowing
mi srepresentationsto the court and the attorney’ smisconduct warranted asuspension.

Upon examination of the record in that case, while concluding that there was
insufficient basis for accepting the Referee's disciplinary recommendation of
probation, the opinion noted that the attorney’s actions were as egregious as the

misconduct in The Florida Bar v. Myers, 581 So.2d 128 (Fla. 1991), in which the

attorney received a90-day suspension for hismisconduct, whichincluded submission
of asettlement agreement to the court inadissol ution matter without advising the court
that the spouse had retained counsel and that the child custody agreement the attorney
had submitted was contrary to the couple' s most recent agreement. This Court
imposed a 30 day suspension upon Kravitz, rather than 91 daysrequested by the Bar,
and recognized that, as in the instant case, the attorney had no prior disciplinary
record. In this case, Respondent did not engage in a pattern of knowing
representations to the Court, and his actions were in the context of a personal and
volatile dissolution matter.

Other cases involving attorney misconduct which was much more egregious
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than that of the Respondent inthiscaseand which resultedinfar lessseverediscipline

than disbarment include Centurion, supra; TheFloridaBar v. Feinberg, 760 So.2d 933

(Fla. 2000) (lying to defense attorney about improper communicationswith attorney’ s

client warranted public reprimand); and, TheFloridaBar v. Sweeney, 730 So.2d 1269

(Fla. 1998) (defrauding M edicare by redirecting settlement fundswarranted a91-day
suspension).

In requesting disbarment inthismeatter, Bar counsel relied upon TheFloridaBar

v. Kicklighter, 559 So.2d 1123 (Fla. 1990), in which the attorney perpetrated afraud

upon the court by filing forged estate documents. In that opinion, this Court referred
to specific and substantial mitigating factors, including absence of a dishonest or
selfishmotive, acooperativeattitude, good character and reputation, remorse, and the
Imposition of criminal penalties.

UnlikeKicklighter, Respondent did not prepareand fileforged documentswith
acourt and did not perpetrateafraud on any court or individual. Further, Respondent
was not afforded an opportunity to present any mitigating evidence prior to the
Referee making his recommendation for disbarment.

Florida' s Standards for Imposing Lawyer Sanctions sets forth the mitigating

factors to be considered before discipline is determined:
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Subsection 9.32 Factors which may be considered in mitigation. Mitigating

factorsinclude;

(@)
(b)
(©)
(d)

(€)

(f)
(9)
(h)
(i)

()
(k)
0]

absence of aprior disciplinary record;

absence of adishonest or selfish motive;

personal or emotional problems;

timely good faith effort to make restitution or to rectify consequences of
misconduct;

full and free disclosure to disciplinary board or cooperative attitude
toward proceedings;

Inexperience in the practice of law;

character or reputation;

physical or mental disability or impairment;

unreasonable delay in disciplinary proceeding provided that the
respondent did not substantially contribute to the delay and provided
further that therespondent hasdemonstrated specific prejudiceresulting
from that delay;

interim rehabilitation;

imposition of other penalties or sanctions;

remorse;
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(m) remoteness of prior offense;
(n)  prompt compliance with afee arbitration award.

In additionto theforegoing, in TheFloridaBar v. Pahules, 233 So.2d 130 (Fla.

1970), thisCourt held that the sanction imposed in an attorney disciplinary case must
serve three purposes: first, the judgment must be fair to society, both in terms of
protecting the public from unethical conduct and at the same time not denying the
public the services of a qualified lawyer as aresult of undue harshness in imposing
penalty; secondly, thejudgment must befair to the attorney, being sufficient to punish
abreach of ethicsand at the sametimeencouragereformation and rehabilitation; and,
thirdly, the judgment must serve enough to deter others who might be prone or
tempted to becomeinvolvedinlikeviolations. |d. at 132. In Pahules, theattorney was
adjudged guilty by The Florida Bar of mishandling client trust funds and ordered
disbarred. This Court subsequently held that the attorney’ s misconduct warranted a
suspension rather than disbarment in light of mitigating factors such as the attorney
having made restitution to the client; the attorney being cooperative with The Florida
Bar during its investigation; the attorney being a member of The Florida Bar for
nineteen (19) years without previously committing any impropriety; the attorney
supporting four (4) minor children. ThisCourt aso noted theattorney’ sargument that

“[t]hepenalty of disbarment istoo extremefor alawyer who had voluntarily madefull
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restitution, admitted his misconduct, ceased commingling funds, who presented an
attitude of repentance, and gave evidence of rehabilitation.” This Court, after
examining the facts of the case and in light of the attorney’s record, agreed that
disbarment was too severe apenalty. 1d. at 131. This Court went on to state that
“disbarment isthe extreme measure of disciplineand should beresorted
to only in cases where the lawyer demonstrates an attitude or course of
conduct wholly inconsistent with approved professiona standards. It
must be clear that he is one who should never be at the bar, otherwise
suspension is preferable. For isolated acts, censure, public or private,
Is more appropriate. Only for such single offenses as embezzlement,
bribery of a juror or court official and the like should suspension or
disbarment beimposed, and even asto these the lawyer should begiven
the benefit of every doubt, particularly where he has a professional
reputation and record free from offenseslike that charged against him.”
Id. at 131.

See also, The Florida Bar v. Glick, 693 So.2d 550 (Fla. 1997) (attorney’ sfailureto

provide competent representation and act with reasonable promptness, failureto keep
clients informed about the status of clients' matter and to explain matter to clients,

failure to abide by clients' decision regarding settlement, and dishonest conduct
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warranted aten (10)-day suspension from the practice of law, which suspension was
fair to society, fair to the attorney, and severe enough to deter others). In Glick, this
Court affirmatively noted that, when entering into the settlement agreement with the
attorney, the client/wife had acted on behalf of her husband and herself. Likewise, in
this matter, Respondent had acted on behalf of his wife and himself.

InTheFloridaBar v. Rose, 607 So.2d 394 (Fla. 1992), the attorney wasfound

to havesigned hisex-wife' sname, morethan two (2) yearsafter their divorce, toclient
agreement forms, stock certificates, and checks in order to obtain their children’s
money for his personal use and did so without her authorization as the custodian of
an irrevocable trust of the stock which was created for the benefit of their children.
This Court found that the attorney’s conduct constituted misrepresentation and
warranted athirty (30)-day suspension. ThisCourt stated that, even in the absence of
aprior disciplinary record, the thirty-day suspension was appropriate and approved
thereferee’ srecommendation asto same. InRose, the Bar and theattorney stipulated
that the transaction in question occurred more than two (2) years after the divorce
between the attorney and his ex-wife; that the attorney did not have his ex-wife's
authority to sign her name on the checks; that she did not give any consent to signing
her name at the time of the sale or to the sale of the stock; and that the attorney used

the proceedsfor hisown personal benefit. Unlike Rose, the marketing and sale of the
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Dade County home occurred whilethey were still married; the signing by Respondent
of hiswife’ snamewasconsistent with their previousmarital custom and practice; the
sale proceeds were used not for Respondent’s own personal benefit but to pay off
marital debt for which they both received abenefit; thereis no evidence of motive or
intent of Respondent to defraud his wife; and the consent and authority of
Respondent’ swifeto sign her name subsequently becameanissue. Evenif thisCourt
were to find that Respondent’ s actions constituted misconduct, Respondent in this
matter did not conduct himself withany of theintent and fraudul ent purposesexhibited
by the attorney in Rose.

Notwithstanding the failure of the Referee to hold a separate hearing on
mitigation, Respondent would submit that thefollowing mitigating factorsapply inthis
matter: absence of a prior disciplinary record; absence of a dishonest or selfish
motive; personal or emotional problems; full and freedisclosureto disciplinary board
or cooperative attitude toward proceedings; character or reputation; and, remorse.

Inthismatter, Respondent has been apracticing attorney inthe State of Florida
since October 18, 1990, and has no prior disciplinary record. Respondent is also
admitted in the State of Connecticut (since 1989), the Federal District Court in
Connecticut, the Federal District Court in Florida for the Middle District, and the

Second United States Circuit Court of Appealsin New Y ork City (Tr. page 17, lines
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4-17) and has no disciplinary record in any of these other jurisdictions. Respondent
did not have a dishonest or selfish motive and used the proceeds to pay a portion of
themarital debt. Additionally, the sworntestimony of Respondent’ swifewasthat she
herself previously had a history and practice of using her father-in-law’ s credit cards
and signing both hissignature and her own nameasaparty authorized by her father-in-
law on the credit card receipts (Tr. page 72, line 14 - page 73, linell.)

Theuncontroverted factsin the record further show that Respondent’ sactions
did not involve the Court or a client but rather, involved personal matters of his
marriage and family and were related only to a pending foreclosure upon a second
homeinwhichhisown parentswereresiding. If anything, Respondent’ sactionswere
open, forthright and responsible and, but for the buyer that Respondent’ sfather was
instrumental inlocating, the Dade County homewoul d have been | ost to themortgage
company. The uncontroverted facts in the record aso show that the proceeds from
the sale of the Dade County home were used by Respondent to pay off marital debt
for which Respondent’ swifereceived abenefit (i.e., thereductionin thetotal marital
debt owed).

Withregardto persona and emotional problems, therecordisclear throughout
that all of the allegations in question occurred within the context of a volatile and

contentious divorce between Respondent and hiswife. The fact that Respondent’s
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wife and her boyfriend had threatened Respondent, or at least his job, only
compounded an already heated situation.

The record also clearly shows that, throughout the proceedings, Respondent
had consistently made full and free disclosure to the Bar and Referee and
demonstrated a cooperative attitude toward the Bar and Referee proceedings.

AsthisCourt stated in Pahul es, supra, Respondent should be given the benefit
of every doubt, particularly since he has a professional reputation and a record free
from offense. However, sincetherewasno hearing on mitigating factors, Respondent
had no opportunity to addresshischaracter, reputation or remorse, and it issubmitted
that these mitigating factors apply to Respondent in this matter.

Todisbar Respondent would not accomplish the objectivesset forthin Pahules.
This matter occurred entirely within a personal context and Respondent was not
representing hiswifeor hisparentsinany formal capacity; rather, every member of his
family was similarly situated in that each of them equally faced the consequences of
the pending foreclosure. Respondent was acting as a husband, father, son, property
owner and client of another attorney trying to salvage what he could from an already
bad financial situationwhile providing for and protecting hisfamily, whichincluded his
wife, children and parents, as best he could in the midst of afamily crisiswhich was

threatening great financial ossto hisimmediate household and theloss of ahometo
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his own parents. Because of the purely personal nature of this matter, no discipline
imposed here would deter the actions of other attorneys in their dealings with the
public. But for thefact that Respondent isan attorney by profession, thisentire matter
would have been addressed solely within the confinesof divorce court. Respondent’ s
conduct occurred as a single event and was confined to the boundaries of his
personal, marital - albeit deteriorating - rel ationship; hiswasnot conduct waged against
society at large or against a client specifically; and his actions were not part of a
pattern of wrongdoing or misconduct. Consequently, disbarring Respondent would
deprive our society of a competent and qualified attorney, would be unfair to

Respondent, and would not serve to deter others from future conduct.



CONCLUSION

Respondent was deprived of hisright to due process of law when the Referee
failed to hold a hearing to allow Respondent to explain the facts and circumstances
and provide mitigation evidence and testimony.

TheReferee sfindingsof fact are erroneous and unjustified and do not support
afinding that Respondent violated any Rules Regulating The Florida Bar.

In the alternative, if this Court finds that Respondent violated any of the Rules
Regulating TheFloridaBar, Respondent shoul d bedisciplined with an admonishment
for minor misconduct or apublic reprimand after consideration of thetrueand correct
facts, case law, and mitigating factors, and to serve the three purposes for attorney
discipline which have been enumerated by this Court.

DATED this _ day of February, 2001.

Respectfully submitted,

JOSEPH A. CORSMEIER, ESQUIRE
TEW, BARNES & ATKINSON, L.L.P.
2655 McCormick Drive

Clearwater, Florida 33759

(727) 799-2882

Attorney for Respondent
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