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REFERENCES

Appel | ant Raynond P. Murphy shall be addressed as "Muirphy."

Appel l ee Lee County, Florida, shall be addressed as the
"County."

The Appendi x acconpanying the Initial Brief of the Appell ant
shall be referenced as "App.," followed by the appropriate page
nunber.

The Appendi x acconpanying the Answer Brief of Lee County,
Florida, shall be referenced to as "Cty App.," followed by the
appropri ate page nunber.

The trial transcript, included as part of the Appendi x of the
Appel I ant, shall be referenced as "TR " foll owed by the appropriate

page nunber.
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STATEMENT OF THE CASE AND FACTS

This appeal is from a circuit court order, validating the
i ssuance of certain bonds by Lee County, Florida, pursuant to
Chapter 75, Florida Statutes.!? (App. 1) Al t hough Muirphy's
Statenment of Facts and Statenent of the Case is generally correct,
Mur phy has omitted certain pertinent matters which are necessary
for a conplete and accurate understanding of the background of
t hese proceedi ngs.

During 1998, various counties throughout the state, including
Lee County, had separately sought to acquire the assets of certain
wat er and/ or wastewater facilities located within their respective
jurisdictions and owned by the Avatar Corporation or its
subsidiaries. To address certain concerns of Avatar and to obtain
the nost cost-effective acquisition of the respective facilities,
these counties entered into an interlocal agreenent pursuant to
section 163.01(7)(9), Fl ori da St atutes (the "Interl ocal
Agreenent"), and created the Florida Governnental Utility Authority
(the "GUA").?2

The Interlocal Agreenment was entered into for the express

pur pose of acquiring and operating all of the water and wastewater

!Lee County, Florida, is a charter county, operating under
Article VIII, section 1(g) of the Florida Constitution and its
County Hone Rule Charter.

2The GUA is a separate legal entity created pursuant to the
Interl ocal Agreenment, entered into originally by Brevard County,
Lee County, Polk County and Sarasota County. Collier County
subsequent|ly becane the fifth nenber county.
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facilities owned by Avatar Corporation or its subsidiaries. One of
these facilities was the North and South Fort Myers Uility System
whi ch was operated within Lee County by the Florida Cties Water
Conpany (FCWC Facilities).?

Lee County, through its Board of County Conm ssioners,
approved the Interl ocal Agreenent and the terns for the acquisition
of the various Avatar facilities with the adoption of Resolution
No. 99-01-31, on January 26, 1999. (App. 183) The ot her nenber
counties adopted simlar resolutions. Pursuant to section 4.02 of
the Interlocal Agreenent, each GUA nenber county has the right to
acquire any utility systemor portion thereof |ocated within the
menber’s jurisdiction. Lee County elected to exercise its rights
under the Interl ocal Agreenent and acquire the FCWC Facilities with
its own funding concurrently with the acquisition of the remaining
utilities by GUA. Pursuant to the exercise of the County's rights
under the Interlocal Agreenent, GUA assigned its rights for the
acquisition of the FOWC Facilities to the County. (App. 256)

Lee County has owned and operated water and wastewater
facilities wthinits boundaries since the early 1970s. The County
presently operates water or wastewater facilities throughout the

uni ncor porated area and within various nmunicipalities. Since 1979,

3The other wutilities acquired were the Poinciana Utility
System operating in Osceola and Polk Counties, the Golden Gate
Uility System operating in Collier County, the Barefoot Bay
Uility System operating in Brevard County, the Sarasota County
Uility System operating in Sarasota County, and the Carrol |l wood
Uility Systemoperating in Hillsborough County.
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t he County has provi ded wastewater services to the area which has
now becone incorporated as the Town of Fort Myers Beach.*

Also on January 26, 1999, the Lee County Board of County
Comm ssioners, at a duly noticed public hearing and follow ng
citizen input, adopted Resolution No. 99-01-30. (App. 30) This
resol uti on approved and aut hori zed the County's acquisition of the
FCWC Facilities located wthin the County boundaries pursuant to
its hone rule powers. Further, the resolution considered those
factors required by section 125.3401, Florida Statutes, and
determned that the acquisition of the FOAC Facilities by the
County served a public purpose and was in the public’s interest.

The FOAC Facilities that were to be acquired by Lee County
included a wastewater collection, transm ssion, treatnent and
di sposal system and a water supply, treatnment and distribution
system All of the wastewater treatnment and water provision
facilities are located wthin the unincorporated area of the
County, with the exception of a small term nal portion of the water
distribution systemthat |lies within and serves the Town of Fort

Myers Beach.?®

“The Town of Fort Mers Beach is a nunicipal corporation
within Lee County, incorporated in 1995 pursuant to Ch. 95-494,
Laws of Florida.

The facilities that nmake up the water distribution system
W thin the nmunicipal boundaries of the Town of Fort Mers Beach
consist of a series of pipes for water delivery, three booster
stations and two storage tanks to facilitate water flow.
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On March 4, 1999, the Town of Fort Mers Beach filed a
conplaint in circuit court for declaratory and injunctive relief
agai nst the County and the GUA, seeking to prohibit the acquisition
of the FOWC Facilities wwthin Lee County and the acquisition of the
remaining Avatar facilities by the GUA © (Cy App. 12) The
Conpl aint filed by Town Attorney Ri chard Roosa al | eged, anong ot her
things, that the acquisition was contrary to Chapter 153, Florida
Statutes, in that the Town of Fort Myers Beach did not consent to
the acquisition. Further, the Conplaint alleged that the County
did not consider the inpact of the acquisition on the rate payers
within the Town of Fort Myers Beach.’ Subsequently, the Conpl ai nt
was anended to additionally allege that the acquisition violated
Article VI, section 4 of the Florida Constitution and Article
4.02 of the Interlocal Agreenent. In March 1999, a hearing was
held on the Town's Request for Tenporary Injunction. The Request
for Tenporary Injunction was deni ed by the Order of the Court dated

March 30, 1999. (Cty App. 24)

Town _of Fort Mers Beach v. Lee County, Florida and the
Florida Governnental Uility Authority, Case No. 99-1753-JBR (In
the CGrcuit Court of the Twentieth Judicial Crcuit, in and for Lee
County, Florida).

"The Town did not conply with the requirenents of Chapter 164,
Florida Statutes, in that the Town alleged inits Conplaint that it
had wai ved t he penalty provisions of Chapter 164, Florida Stat utes.
(Cty App. 12, 1 13) Additionally, counsel for the Town expressly
wai ved the requirenments by separate correspondence to the County
Attorney. (Cty App. 33, 34, 35)
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In an attenpt to prevent the Town’'s lawsuit from further
interfering wth the GUA's acquisition of all the Avatar assets, an
anended acquisition and financing plan was proposed and entered
into by the GUA and the County. (App. 266) Pursuant to this plan
only that portion of the FCW Facilities located within the
uni ncor porated areas of Lee County would be acquired by the County
at the time that the remaining Avatar assets were to be acquired.
That portion of the water distribution system|ocated within the
muni ci pal boundaries of the Town of Fort Myers Beach woul d conti nue
to be owed by the Florida Cties Wter Conpany, an Avatar
subsidiary. Florida Cities Water Conpany woul d t hen purchase wat er
to provide service to the Town through a bulk potable water
purchase agreenent wth the County. Furthernore, the FCOWC
facilities |located within the boundaries of the Town woul d be sold
to the County only following resolution of the dispute with the
Town through a bond validation process. Under the anended
acqui sition and financing plan, the sanme utility fully considered
by the Board in the adoption of Resolution 99-01-30 would be
acqui red, however, that acquisition would be through two separate
financial transactions.

In May 1999, the County pursuant to Chapter 75, Florida
Statutes, filed a conplaint for validation asking the circuit court
to validate the "Lee County, Florida Water and Sewer Revenue Bonds,
1999 Series B" (the "Bonds"). (App. 12) The proceeds of the Bonds
woul d fund the acquisition of the Florida Cties Water Conpany's
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wat er distribution systeml|ocated within the municipal boundaries
of the Town of Fort Myers Beach. On May 21, 1999, the trial court
entered an Oder to Show Cause scheduling a hearing for
Septenber 7, 1999. (App. 23) I n accordance with Chapter 75,
Florida Statutes, notice was published as required by |law and
service was effectuated upon the State Attorney for the Twentieth
Judicial Crcuit. Additionally, the County provided a copy of the
Complaint and the Order to Show Cause to Richard Roosa, Town
Counsel for the Town of Fort Mers Beach, with a copy of the
transmttal letter to other Town officials. (Cty App. 36) On
August 23, 1999, Murphy filed various notions directed to the
val idation conplaint.® (App. 27) Mirphy was allowed to intervene
w t hout objection. (App. 29) On Septenber 7, 1999, pursuant to
the Oder to Show Cause, a hearing was held on the County's
Conpl aint for Validation before Crcuit Judge Jay B. Rosman.® On
Sept enber 24, 1999, the Court entered a Final Judgnent and denied
the Intervenor's Motionto Dismss. (Cy App. 1)(App. 1) Atinely

notice of appeal was fil ed.

8Murphy is the Mayor of the Town of Fort Mers Beach. The
motions were filed on the Mayor's behalf by Richard Roosa, Town
Counsel for the Town of Fort Myers Beach, who al so represented the
Mayor in an individual capacity at the validation hearing.

%Judge Rosman was the sane judge who presi ded over the hearing
on the Town's Request for Tenporary Injunction in the Town's
declaratory and injunctive action in March of 1999.
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SUMVARY OF THE ARGUMENT

Utimately, the issue in this cause i s whether the County may
negoti ate and acquire, froma private entity, autility systemthat
provi des services within nunicipal boundaries. The County, which
al ready provides wastewater services in the Town of Fort Mers
Beach, seeks to acquire the assets of Florida Cties Water Conpany,
a portion of the water distribution systemwhich is |ocated within
the Towmn. Article VIIl, section 4, Florida Constitution, is not
inplicated by this acquisition. That provision seeks to prohibit
the relinqui shment of a governnental function or power to another
governnmental entity without the consent of the citizens. The Town
of Fort Myers Beach provides no utility services to its citizens
nor does it have the facilities to provide such services. After
t he acquisition of the FCWC Facilities by the County, the Town wi ||
still possess the sane extent of power to provide these services as
it did prior to the acquisition. The actions of the County in
acquiring that portion of the water distribution system | ocated
within the Town's nunicipal boundaries in no way |limts or
restricts the Town's power or authority to provide utility
servi ces.

Further, the County has fully conplied with the provisions of
section 125.3401, Florida Statutes. The County consi dered each of
the required criteria of that statute prior to determ ning that the

acquisition of the FCWC Facilities served a public purpose and was



in the public interest of its citizens. Each of the factors were
considered as to the FOAC Facilities as a whole, as that was what
was bei ng acquired. It was only a result of the efforts of the
Town of Fort Myers Beach to block not only the acquisition of the
FCWC Facilities by the County but also those of the remaining
Avat ar systens by the GUA that resulted in the County separating
the FCWC Facilities acquisition into two financial transactions.
The same utility considered as a whole by the Board of County
Comm ssioners at its public hearing wll be acquired and ultimately
operated by the County as a whol e.

In addition, the Interlocal Agreenment entered i nto between the
County and the Governnental Utility Authority does not provide any
rights to the Towmn. To the extent that the agreenent grants any
rights to the Town to acquire that portion of the water
distribution system|ocated within its boundaries, that right is
not exclusive. Rather, it is shared with the County. Nor does the
County's Code of Odinances prohibit the acquisition. The
particular provision cited as prohibiting the acquisition of the
infrastructure within nunicipal boundaries applies only where
speci al assessnents and a nmunicipal service benefit wunit are
utilized. Neither are applicable in this present case.

Finally, the Town of Fort Myers Beach is not an indispensable
party to these proceedings. All parties necessary to the
val i dati on were before the Court. The Town of Fort Myers Beach was
provided with a copy of the Validation Conplaint and Order to Show

8



Cause and was fully aware of the proceedings. |f the Town desired
to intervene, it clearly could have done so. |Its decision not to

partici pate was solely a voluntary one.



ARGUVMENT
| NTRODUCTI ON

This appeal ultimately concerns the ability of a County to
negotiate and acquire froma private entity a utility systemthat
provi des services w thin nmunicipal boundaries. If two private
parties negotiated to acquire these facilities, absolutely no
obj ection would or could be rai sed. However, because the acquiring
party is a county, Mirphy has raised several objections. Each of
these objections are based upon the faulty premse that the
acquisition results in a dimnution of the Town of Fort Mers
Beach' s sovereignty. To the contrary, the actions of the County in
acquiring that portion of a water distribution system which is
| ocated within the nunicipal boundaries of the Town of Fort Mers
Beach nerely consolidates the provision of water services in the
Town with the wastewater services which have been provided by the
County for over twenty years. No aspect of this transaction in any
way restricts the Town's power or authority.

THE REQUI REMENTS OF ARTICLE VII11, SECTION 4 OF THE
FLORI DA CONSTI TUTI ON DO NOT APPLY AND THE CONSENT
OF THE TOAWN OF FORT MYERS BEACH | S NOT REQUI RED.

Mur phy argues that the County's purchase of the privately-
owned FCWC Facilities anmobunts to a transfer of governnental powers
from the Town to the County, and, therefore, that the dua
referenda provisions of Article WVIII, section 4, Fl ori da

Constitution, nust be followed. That constitutional provision

10



governs the transfers of powers between governnental entities and

provi des:
By law or by resolution of the governing
bodi es of each of the governnents affected,
any function or power of a county,
muni ci pality or special district my be
transferred to or contracted to be perforned
by another county, nmunicipality or special
district, after approval by vote of the
el ectors of the transferor and approval by
vote of the electors of the transferee, or as
ot herwi se provided by |aw.

Art. VIll, 8 4, Fla. Const.

Contrary to Murphy's argunent, the County's acquisition of a
wat er distribution systemfroma private party does not constitute
a transfer of powers from one governnental entity to another as
contenplated by Article WVIII, section 4 of the Florida
Constitution. Rather, this constitutional provision contenplates
that only a specific law or a joint resolution between two
governnmental entities may trigger the transfer of powers
restriction. This section expressly states that it only applies
when a power or function of a "county, nunicipality or specia
district" is transferred to another "county, nunicipality or

special district.”

The Florida Suprene Court has al so reconciled the transfer

of power provision in Article VIII, section 4, Fl ori da
Constitution, wth the potential nunicipal power preenption
envisioned in a county charter provided in Article VIIIl, section

1(g), Florida Constitution, even though no dual referenda is held
on the county charter preenption issue. See Broward County v. City
of Fort lLauderdale, 480 So. 2d 631 (Fla. 1985). No issue of
charter county preenption has been raised in the present matter.
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The applicability of this provision is best denonstrated by
two decisions of this Court. The court initially considered the

applicability of this provision in Sarasota County v. Town of

Longboat Key, 355 So. 2d 1197 (Fla. 1978). In that case, Sarasota

County had sought to amend its charter so as to vest the provision
of air and water pollution control, parks and recreation, roads and
bri dges, planni ng and zoni ng and police exclusively and solely with
the County. This Court held that the provisions of Article VIII,
section 4 of the Florida Constitution prohibited the County from
adopting such anmendnents as they would divest all nunicipal power
and function in those areas to the county. Therefore, a transfer
of power resulted fromthe anmendnent and the procedures of Article
VIIl, section 4 were required to be conplied wth.

By contrast, this Court in Gty of Palm Beach Gardens v.

Barnes, 390 So. 2d 1188 (Fla. 1980), considered whether a city
could enter into a contract with the sheriff for the performance of
| aw enforcenent services for the city. The contract had been
approved by a referendum of the city voters but not by a county

referendum Consequently, the issue in the case was whether the

sheriff contract was governed by Article VIIIl, section 4, requiring
a separate vote of both the city and the county electors. I n
response, the Suprene Court analyzed Article VIII, section 4, as
fol |l ows:

12



Section 4 allows any of three | ocal governnent
t axi ng entities, specifically counti es,
muni ci palities, and special taxing districts,
to place under one of the taxing entities

specific powers or functions of both. It is,
in effect, a nmeans to partially consolidate
certain | ocal gover nient al power s and

functions for better efficiency wthout
requiring total consolidation.

Cty of Palm Beach Gardens, 390 So. 2d at 1189 (enphasis added).

The Court held that the agreenent was a contract for services that
was not prohibited by Article VIII, section 4 of the Florida
Constitution. |In addressing the application of the constitutional
provi sion, the Court stated:

In our opinion, the framers of section 4 had
no intention of applying its provisions to a
sheriff as a county official, and his
contracting for services within a municipality
is clearly different from a municipality
transferring or contracting away the authority
to supervise and control its police powers to
t he county governnent.

City of Pal m Beach Gardens at 1189.

From these decisions, it is clear that Article VIII, section
4 is applicable only when powers and functions are wholly and
conpletely transferred from one governnmental entity to another
governnmental entity and not a situation where, as here, a private
conpany is selling a water distribution facility to a county as
part of the sale of all of its utility systens.

The fundanental flaw in Mirphy’s argunent is that it equates
the provision of water service with the divestiture of mnunici pal

power and authority in the constitutional sense. On the contrary,

13



the County's acquisition of the FCW Facilities does not result in
any | oss of power or authority by the Town. The only change w |
be that the County, rather than a private investor-owned utility,
wll supply water to the Town's inhabitants. Upon the acquisition
by the County, the Town wll still possess the sane anount of
powers as it presently holds; no transfer or dimnution of power
will occur.! The only inpact to the Town is not that its power or
authority has been transferred to the County but, rather, that the
opportunity for the Town to acquire the FCWC Facilities directly
fromthe private owner has been | ost. The Town has al ways had the
ability to operate a utility systemand the acquisition of the FCWC
Facilities by the County in no way deprives the Town of that
authority. The provisions of Article VIII, Section 4 are clearly
not inplicated by this transaction.

In addition, contrary to the argunent contained wthin the
Am cus Brief of the Town of Fort Myers Beach, the consent of the

Town for the County's acquisition is not otherw se required by any

1presently, the power and authority of the Town in regard to
the regulation of the utility is limted. As an investor-owned
utility system the rates of the FOAC Facilities are regul ated by
t he Public Service Comm ssion. Under County ownership, rates wll
be regulated by the County, giving citizens of the Town the
opportunity to express their concerns at publicly held and
advertised rate hearings and ultimately at the ballot box in the
el ection of County Conmm ssioners.

12The Town provides no utility services to its citizens and,
with the exception of its attenpts to prevent the acquisition of
the FCWC Facilities by the County, it has never sought to exercise
this authority.
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provision of general law ¥ Section 153.03, Florida Statutes,
contai ns a general grant of power which authorizes Florida counties
to "purchase and/or construct and to i nprove, extend, enl arge, and
reconstruct” water and sewer systens and to thereafter operate and
control those systens, with the foll ow ng proviso:

[ P] rovi ded, however, t hat none  of t he
facilities provided by this chapter may be
constructed, owned, operated or maintained by
the county on property located within the
corporate limts of any nmunicipality w thout
t he consent of the council, conm ssion or body
having general legislative authority in the
government of such nunicipality...

§ 153.03(1), Fla. Stat.

Despite this seem ngly restrictive | anguage, Chapter 153 al so
cont ai ns | anguage specifically declaring that the statutory chapter
i's not the exclusive neans for acconplishing its purposes. Rather,
Chapter 153 is additional and alternative authority that counties
may choose, but are not required, to use. Specifically, section
153.20(1), Florida Statutes, states:

This chapter shall be deenmed to provide an
additional and alternative nethod for the
doing of the things authorized hereby and
shal | be regarded as suppl enental and
additional to the powers conferred upon the

comm ssion by other laws, and shall not be
regarded as in derogation of any powers now

Bln the trial court, Mirphy strenuously argued that the
provisions of section 153.03, Florida Statutes, required the
consent of the Town. Mur phy appears to have abandoned this
argunent on appeal . However, as the Am cus Brief of the Town
argues that the consent of the Town is required before any County
services can be provided wthin its boundaries, this issue will be
addr essed.
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exi sting. This chapter being necessary for

the welfare of the inhabitants of the several

counties of the state shall be liberally

construed to effect the purposes thereof.
Id. (enphasis added); see also § 153.88, Fla. Stat. ("The
provisions of this law shall be liberally construed to effect its
purposes and shall be deemed cumulative, supplenental and
alternative authority for the exercise of the powers provided
herein.™)

G ven this express acknow edgnent that Chapter 153, Florida
Statutes, serves as supplenental and alternative authority, if
ot her statutory or constitutional authority exists for the exercise
of the sanme powers as authorized under Chapter 153, then a county
may freely proceed under its alternative powers and choose not to
invoke the authority of Chapter 153, thereby avoiding its
restrictions. 1In other words, Chapter 153 is purely optional and
does not constitute a limtation on a county’'s hone rule powers.
In fact, wth the advent of hone rule through the 1968 Florida
Constitution revision, the provisions of Chapter 153 have arguably

becone obsolete.! The Florida Suprene Court has confirnmed this

conclusion in no |l ess than four deci sions.

1Even before hone rule, the courts regarded Chapter 153 as
suppl enmental and held that counties were not required to proceed
under this chapter. See Muwuntain v. Pinellas County, 152 So. 2d
745, 747 (Fla. 2nd DCA 1963) ("a county which is otherw se
enpowered by a special act to install and operate such a facility
[wat er system may elect to do so [under that authority] rather
than to proceed under Chapter 153.").
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The first was Speer v. dson, 367 So. 2d 207 (Fla. 1978),

whi ch expressly addresses the precise issue before this Court:
whet her Chapter 125, Florida Statutes, could be utilized by a
county to authorize bonds for the acquisition of a water and sewer
system The Court found that noncharter counties have broad hone
rule power pursuant to Chapter 125 to authorize the bonds and
rejected the notion that Chapter 153 was a mandatory provision

The Court <cited section 153.20, Florida Statutes, for the
proposition that Chapter 153 is nerely additional and suppl enent al
authority and as to section 153.20, stated:

This | anguage, or |anguage simlar to it in
ot her general | aws, has been construed by this
Court on many occasions and always for the
pur pose for which the Legislature intended it;
not as alinmtation or prohibition of a power
but as an added grant of authority or power to
do a particular thing or performa particular
act the power or authority for which was not
contained in, or in fact was in conflict with
the authority of, any other | aw, and then only
when the public entity was invoking such
addi ti onal and suppl enental power and availing
itself of its use.

See Speer, 367 So. 2d at 212 (enphasis added). Therefore, when an
act recites that it is an additional and suppl enental power, it may
"be used in addition to other | aws on the sane subject, but may be
rejected by a public entity and another applicable lawused inits
place.” 1d. at 213.

The sane reasoni ng was applied by the Florida Suprene Court in

Taylor v. Lee County, 498 So. 2d 424 (Fla. 1986). |In this case,
Taylor, a Lee County taxpayer, challenged the County’s ability to
17



proceed under its hone rule power in issuing bonds and pledging
toll revenues for the construction of a bridge. Taylor argued that
Chapter 159, Florida Statutes, specifically authorized the instant
bonds and, therefore, the County was required to follow its
provisions. 1d. at 425. The Court disagreed and held that Lee
County had anpl e hone rul e power to authorize and i ssue the bonds.
Id. As to Chapter 159, the Court stated:

Additionally, section 159.14 states that
sections 159.01 through 159.19 "shall be
regarded as supplenental and additional to
powers conferred by other laws." Chapter 159,
therefore, provides an alternate nethod of
i Ssuing bonds, use of which is optional, not
mandat ory. Because the county could proceed
under chapter 125, it did not have to use
chapter 159.

Id. at 426 (enphasis added). See also Gty of Boca Raton v. State,

595 So. 2d 25 (Fla. 1992); and Rowe v. St. Johns County, 668 So. 2d

196 (Fla. 1996), in each of which the Suprenme Court found simlar
| anguage as providi ng suppl enental authority.

Based on these consistent holdings fromthe Florida Suprenme
Court, it is clear that Chapter 153, Florida Statutes, is only an
additional and alternative source of authority by which counties
may own, construct or operate water and sewer systenms. A county is
not required to proceed under Chapter 153 and, thus, nmay avoid the
restrictions contained in that chapter if an alternative source of
authority exists. Wth the constitutional revision of 1968, anple

alternative authority exists for counties to acquire water and
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wast ewat er systens pursuant to its honme rul e powers, none of which
requires munici pal consent.

In the present situation, the County has expressly stated that
it is proceeding under its constitutional hone rule power granted
by Article VI1I1, section 1(g), Florida Constitution, the Lee County
Hone Rul e Charter, and section 125.01, Florida Statutes. Both of
the relevant County resolutions, 99-01-30 and 99-01-31, expressly
declare that the County is relying on and proceedi ng sol ely under
its honme rul e power. For exanple, Resolution No. 99-01-30 states,
in part:

WHEREAS, the Board of County Comm Ssioners is
authorized by Florida law to acquire or sel

utilities pursuant to Section 125.01 and
Section 125.3401, Florida Statutes; and,

VWHEREAS, the Board of County Conm ssioners now
desires to pur chase, and t he Avat ar
Corporation now desires to sell, the Florida
Cities Water Conpany’s Water and WAstewater
Facilities to the County for its subsequent
incorporation into the Lee County Utilities
System pursuant to the County’'s authority
under Section 125.01, F. S ;

(Enmphasi s added). Simlarly, Resolution No. 99-01-31 provides,
"WHEREAS, Lee County, Florida (the "County") has the power to
acquire, own, inprove, operate and maintain water and wastewater
utility facilities pursuant to Section 125.01, Florida Statutes..."

Nei t her resolution nor any other docunent associated with the
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present transaction i nvokes the provisions of Chapter 153, Florida
St at ut es.

As the County has anple honme rule authority to purchase and
operate a water utility and is relying solely on that authority,
the provisions of Chapter 153 are not applicable. Therefore, the
consent of the Town of Fort Myers Beach is not required. A claim
t hat muni ci pal consent is necessary for the County to conplete the
utility acquisition is directly contrary to clear and well

establ i shed | aw and shoul d be rejected.

1. THE COUNTY HAS FULLY COWLIED WTH SECTION
125. 3401, FLORI DA STATUTES.

Mur phy argues that the County has failed to conmply with the
provi sions of section 125.3401, Florida Statutes, which states in
pertinent part:

No county may purchase or sell a water, sewer,
or wastewater reuse utility to provide service
to the public for conpensation, or enter into
a wastewater facility privatization contract
for a wastewater facility, until the governing
body of the county has held a public hearing
on the purchase, sale, or wastewater facility
privatization contract and made a
determ nation that the purchase, sale, or
wastewater facility privatization is in the
public interest.

See i.d. After this quoted | anguage, section 125.3401 enunerates
various issues, which, at a mninum should be considered at a
public hearing in determ ning whether the purchase or sale is in

the public interest. These factors include such matters as
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consi deration of the incone and expense statenent of the utility,
the utility's nost recent bal ance sheet, the physical condition of
the facility and the reasonabl eness of the price.

On January 30, 1999, Lee County, in conpliance with section
125. 3401, Florida Statutes, held a duly advertised public hearing
where anyone wshing to provide comments on the proposed
acquisition by the County was given the opportunity to do so.
Representatives fromthe Town of Fort Myers Beach were present at
the hearing, made their presentations and entered their objections
into the record. (App. 31) At that hearing the County adopted
Resol ution No. 99-01-30, which addressed each and every matter
required to be considered by section 125.3401, Florida Statutes.
The County, in determning whether the acquisition was in the
public interest, considered the entire water and wastewater system
of Florida Cties Wter Conpany |ocated both wthin the
uni ncor porated area of Lee County and that term nal portion of the
water distribution system which is contained within the Town of
Fort Myers Beach. The systemwas considered as a whole and in its
entirety, since Florida Cities Witer Conpany operated the
facilities as a consolidated utility system |In considering the
system under the requirenents of section 125.3401, Florida
Statutes, the County found that the acquisition served a public
pur pose and was in the best interest of the citizens of Lee County.

In addition to the nunmerous findings nade by the County which
applied to the system as a whole, the County also specifically
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found as to that portion of the distribution systemlocated within

the Town of Fort Myers Beach as foll ows:
As a result of the acquisition of the FCOW
system nost FCWC custoners within the Town of
Ft. Myers Beach and the |ona/ MG egor area
will becone retail water custoners of the
County. Many of these custoners are already
retail wastewater custoners of the County, and
this purchase wll result in consolidated
water and sewer billing as well as one point
of contact for all water and sewer wutility
matters. (App. 45)

Further, the County, in considering the acquisition
extensively analyzed the difference in water and wastewater rates
that custoners of the Florida Cties Water Conpany would pay
followng acquisition of the FCW Facilities under the County
utility rates for different |evels of water usage. (App. 41) The
difference in rates for those water custonmers within the nunici pal
boundaries of the Town of Fort Mers Beach were included within
t hat anal ysis.

It is only as the result of the actions of the Town of Fort
Myers Beach in seeking to prevent the acquisition not only of the
facilities wwthin Lee County, but those |located within the other

counties being acquired through the GUA, that the County elected to

5The rate anal ysis showed that a majority of water custoners
within the Town of Fort Myers Beach would pay | ess than the rates
they currently pay under the FCAC ownershi p. The nost significant
difference was in high water consunption custonmers who woul d pay
nore due to the higher rates inposed by the County on |arge users
as a conservation nmneasure. Anot her difference, though |ess
significant in cost, is a small increase in the rates charged to
multi-famly dwelling units. (App. 41)
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separate its acquisition of the FOW Facilities into two separate
financi al transactions.

The determnation that the price for the entire utility was
reasonabl e and that the acquisition of the utility as a whol e was
inthe public interest is equally applicable to that portion of the
water distribution system |ocated wwthin the Town of Fort Mers
Beach. The price for the water distribution systemlocated within
the Town was calculated in the sane manner as the price for the
systemas a whole. (TR 67)

Contrary to the allegations of Murphy's Initial Brief, there
are not two utility systenms which are being acquired, thereis only
one system a small, termnal portion located within the Town's
boundari es. The utility, as a whole, was considered for the
purposes of section 125.3401, Florida Statutes, however, the
acquisition was through tw separate financial transactions.
Utimately, the same single utility which was considered by the
County at the public hearing will be acquired.

The Board of County Comm ssioners had the opportunity to
consider the cooments and material submtted to it by the citizens
of Lee County, including the objections of the Town. In weighing
each of the required criteria, the Board determ ned that the
acquisition of the utility served a public purpose and was in the
public interest. Having nade those determnations, it is not the
province of this Court to substitute its judgnment for that of the

Board of County Comm ssioners. DeSha v. Cty of WAl do, 444 So. 2d
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16 (Fla. 1984); Partridge v. St. Lucie County, 539 So. 2d 472 (Fl a.

1989) .

Each of the requirenents of the section 125.3401, as they
relate to public interest in the various findings were considered
wth respect to the system as a whole, including the water
distribution system wthin the Town of Fort Mers Beach.
Therefore, all conditions precedent to the County's acquiring the
FCOWC systemas required by section 125. 3401, Florida Statutes, have

been fulfill ed.

I11. THE PURCHASE OF THE WATER SYSTEM W THI N THE TOMN OF
FORT MYERS BEACH DCES NOT VI OLATE THE COUNTY CODE
OF ORDI NANCES, OR THE GUA | NTERLOCAL AGREEMENT.

Mur phy argues that the County's purchase of the FCAC water
distribution facilities lying within the Town violates various
provisions of the Interlocal Agreenment entered into between the
County and the GUA Mur phy al so argues that such acquisition
viol ates the County's own code of ordinances.

Initially, Mirphy argues that the GJA Interlocal Agreenent
granted to the Town of Fort Myers Beach certain "exclusive" rights
to acquire that portion of the water distribution systemwhich is
| ocated withinits nmunicipal boundaries. Mirphy cites Section 4.02
of the Interlocal Agreenent, adopted by the County through its

Resol ution No. 99-01-31, as authority for the "exclusive" right of

the Town of Fort Myers Beach. That particular provision states:
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SECTI ON 4.02. ACQUI SI TION OF UTILITY SYSTEMS
BY AUTHORI TY MEMBERS. (A) Each Authority
Menber or other Public Agency in whose
jurisdiction the Authority owns a Uility
System or portion thereof, shall have the
exclusive right to acquire such Uility
System or portion thereof. The ternms of such
acqui sition and purchase price thereof shall
be established pursuant to the Uility
Acqui sition Agreenent between the Authority
and the respective Authority Menber or other
Publ i c Agency rel ating thereto.

(App. 211) (enphasi s added).

Even if it could be construed that this provision granted any
formof enforceable right to the Town, it clearly did not receive
an "exclusive" right. The use of the disjunctive "or" nmakes it
clear that a utility system could be purchased either by an
aut hority nmenber, such as the County, or by another public agency.
The quoted | anguage, at best, only gives the Town an alternative
right with the County, as the entire FCANC Facilities are |ocated
Wi thin the jurisdictional boundaries of Lee County, which includes
the unincorporated area and also those areas wthin any
muni ci pality located within the County. Therefore, the provision
of Section 4.02 is equally applicable to the County and has been
duly exercised by it.

Apart fromthe clear |ack of exclusivity contained within the
Interl ocal Agreenent, Mirphy's argunent does not even attenpt to
reach the threshold question of whether the Town could enforce an
interlocal agreenment to which it is neither a party nor a third

party beneficiary. In any event, the question of the
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interpretation of the Interlocal Agreenent is a collateral matter
to the validation and is not an appropriate matter for review. 1

Mur phy al so argues that the County's proposed acquisition of
t he bal ance of the FOANC water distribution systemw thin the Town
is prohibited by "... Article VII [sic] of the Lee County Code of
Ordinances...,"” as it only authorizes the acquisition or
construction of inprovenents withinthe unincorporated area. (Page
30 of the Initial Brief of Appellant)

Mur phy m sunder stands the scope of this provision. Chapter
1., Article VIII. "Revenue Bonds for Local |I|nprovenents*" of the
Lee County Code of Ordinances is applicable only to certain | ocal
infrastructure i nprovenents that are constructed or acquired by the
County exclusively through Special Inprovenent Service Districts
and Municipal Service Taxing and Benefit units, as is clearly
indicated by the notation of the title of the Article. Such
i nprovenents made in this manner are limted to the unincorporated
areas w thout nunicipal approval pursuant to section 125.01(1)(q)
and (r), Florida Statutes, and funded by speci al assessnents. The

proposed utility acquisition by the County in this case is not

18The scope of judicial inquiry in bond validation proceedi ngs
is limted to determning: (1) whether the public body has the
authority to i ssue bonds; (2) whether the purpose of the obligation
is legal; and (3) whether the bond issuance conplies with the
requi renents of law. See Poe v. Hillsborough County, 695 So. 2d
672, 675 (Fla. 1997); Rowe v. St. Johns County, 668 So. 2d 196, 198
(Fla. 1996); and Taylor v. lLee County, 498 So. 2d 424, 425 (Fla.
1986). Matters beyond this limted revieware collateral issuesto
t hese proceedi ngs.
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being financed pursuant to the creation of a Special District or
Muni ci pal Service Benefit Unit (MSBU), nor are special assessnents
being levied against benefitted real property to finance the
acquisition. Instead, the Bonds sought to be validated are to be
secured solely be a pledge of the revenues generated by the
County's water and sewer systens.?

The County Code Article cited by Mirphy for the proposition
that the County's own ordinances prohibit the contenplated
transaction is clearly in error inasnmuch as the County ordi nance
bei ng relied upon by Miurphy has no bearing on the County's right to
purchase private property anywhere within the County and finance
such purchase with revenue bonds supported by neans ot her than the
| evy of special assessnments inposed within a MSBU, or special taxes
inmposed within a special taxing district or nunicipal service
taxing unit (MSTU)

In this instance, the County has fully conplied wth the
applicable general law and its own ordinances relating to the
acqui sition of the FOWC water and wastewater utilities, to include

the water distribution facilities |located within the Town.

Lee County Ordinance 85-9, which was the enacting ordi nance
for Section 1-111 cited in the Murphy's Initial Brief, is strictly
an optional, supplenental and alternative authority for County
infrastructure devel opnent. (Cy App. 37) Ordi nance 87-28
super ceded the provisions of Ordinance 85-9, except to the extent
that special inprovenent districts or municipal service benefit
units had already been established. (Cy App. 52) Subsequently,
O di nance 98-25, adopted on Novenber 24, 1998, repeal ed O di nance
87-28 inits entirety. (Cy App. 81)
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V. THE TOMWMW OF FORT MYERS BEACH WAS NOI' AN
| NDI SPENSABLE PARTY TO THE BOND VALI DATI ON

The law in Florida is clear that the only necessary parties
for a validation are the issuing party and the State of Florida,
whi ch appears on behalf of the taxpayers, property owners and
citizens of the issuing party. Mre specifically, section 75.02,
Florida Statutes, requires:

For this purpose a conplaint shall be filed in
the circuit court in the county or in the
county where the nmunicipality or district, or
any part thereof, is |ocated against the state
and the taxpayers, property owners, and
citizens of the county, nunicipality or
district, i ncl udi ng nonr esi dent s owni ng
property or subject to taxation therein.

See i.d. The Conplaint filed in the present matter conplies with

section 75.02, Florida Statutes, and the Order to Show Cause was
entered in accordance with section 75.05, Florida Statutes, which
st at es:

The court shall issue an order directed
against the state and the several property
owners, taxpayers, citizens and others having
or claimng any right, title or interest in
property to be affected by the issuance of
bonds or certificates, or to be affected
thereby, requiring all persons, in general
terms and without namng them and the state
through its state attorney .

See i.d. (enphasis added).
The essential purpose of the validation process is to resol ve,
with finality, those issues relating to the authority of the issuer

and the purpose of the proposed bonds w thout the necessity of
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suing every person or entity that nmay have sone interest. To
facilitate this process, general |law provides a very |iberal
intervention standard to allow any person who has a justiciable
interest, concern, or is in any way inpacted by the bonds to fully
participate in the proceedings. The entire validation procedure
exists to resolve those issues that my affect the public
generally; the procedure does not exist to require an issuing
entity to attenpt to identify and address each and every party that

may have sone interest. See 8§ 75.07, Fla. Stat.; see also, Rich v.

State, 663 So. 2d 1321 (Fla. 1995). Finally, section 75.009,
Florida Statutes, provides that a final judgnent in a bond
validation is binding on those persons and "on all others having or
claimng any right, title or interest in property to be affected by
the issuance of said bonds," regardl ess of whether such persons
el ected to intervene.

In the present case, the County published notice as required
by | aw and even provi ded a copy of the Conplaint and Order to Show
Cause to Richard Roosa, Town Counsel, wth a copy of the
transmttal letter to other Town representatives. (Cy App. 36)
The Town was aware of the proceedings, as denonstrated by the
intervention of the Mayor of the Town, albeit in his individua
capacity, and his representati on by R chard Roosa, Town Counsel, in
hi s individual capacity. For whatever reasons, the Town has nade
a strategic decision not to intervene as provided for by law --
perhaps so that it could raise the "indispensable party" issue.
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However, the absurdity of this situation is that the Town, if it
truly wanted to participate, could still intervene before this
Court or could have appealed the trial court's ruling directly

wi t hout even havi ng appeared before the circuit court. Rowe v. St.

Johns County, 668 So. 2d 196, 197 (Fla. 1996). Rather, the Town,

with full know edge of the proceedings and solely of its own
accord, continues to elect to not participate as a party.!®

The issue of indispensable party within the context of the
val idation process has been litigated on several occasions. In

Broward County v. State of Florida, 515 So. 2d 1273 (Fla. 1987),

t he Suprene Court consi dered whet her bondhol ders whose interest in
various bonds were being extinguished or refunded were
i ndi spensabl e parties. The Suprene Court held that:

Under Chapter 75 it appears that the only

parties absolutely necessary to a bond

validation are the issuing entity and if the

conditions necessitating a defense are net,

the state.

In addition, the Florida Supreme Court has nost recently

reaffirnmed that decision in State of Florida v. Osceola County, 24

Fla. L. Wekly S245 (Fla. WMy 27, 1999) (pending rehearing),
finding that the only necessary parties under Chapter 75 would be

the bond issuing entity and the State of Florida.?!®

8The Town has filed an amicus brief in support of Mirphy's
position. The County did not object to this request by the Town.

®Rehearing was sought on matters other than the issue of
i ndi spensabl e party.
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There has been no contention that the County has failed to
conply with any provision of the statutory requirenents for noti ce.
Further, the Town of Fort Myers Beach clearly has been fully aware
of these proceedi ngs by bei ng provided a courtesy copy of the O der
to Show Cause and the Conplaint. The decision of the Town to not
participate is purely a voluntary one and cannot serve as a basis
for it to later attenpt to collaterally attack the judgnent of the

Court. See Wight v. Cty of Anna Maria, 34 So. 2d 737 (Fla

1948); Lee v. Atlantic Coast Line R Co., 194 So. 252 (Fla. 1940).

CONCLUSI ON

For the foregoing reasons, the Judgnent of the trial court

val i dating the Bonds shoul d be affirned.
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