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STATEMENT OF THE CASE AND FACTS

This is an appeal fromthe Grcuit Court of Brevard County’s
Cctober 12, 1999, Order denying Schwab’s Florida Rule of Crim nal
Procedure 3.850 motion in which he sought relief from his
convi ction and sentence of death, which were affirmed by this Court
in an opinion issued on March 3, 1994. In that opinion, this Court
summari zed the facts of this nurder in the foll ow ng way:

Mark Schwab appeals his convictions of first-degree
mur der, sexual battery of a child, and ki dnappi ng and his
sentence of death. W have jurisdiction pursuant to
article V, section 3(b)(1), Florida Constitution, and
affirm Schwab' s convi cti ons and sentence.

Early in March 1991 Schwab was rel eased fromprison after
serving three and one-half years of an eight-year
sent ence for comm tting sexual battery on a
thirteen-year-old boy. In the mddle of March a picture
of eleven-year-old Junny Rios-Martinez appeared in a
| ocal newspaper. Several days l|later Schwab called the
Ri os-Martinez honme, pretended to be a reporter, and
claimed that he wanted to wite an article on Junny.
Schwab ingratiated hinself with the fam |y over the next
several weeks, eventually claimng that he could get
Junny a contract to represent a surfing conpany.

After school on April 18, 1991, a classmate saw Junny at
alittle | eague ball field and saw hi mget into a U haul
truck wwth a tall man. Two days | ater Schwab was in Chio
and called his aunt. He told her that sonmeone naned
"Donal d* had forced himto kidnap and rape the child or
el se Donald would kill Schwab's nother. On April 21 the
police went to the aunt's honme, and, when Schwab cal |l ed
while they were there, she allowed them to record the
call. She also gave the officers permssion to tap her
t el ephone, and, when Schwab called |ater that evening,
they traced the call and arrested himin a nearby town.
Besi des the recorded statenents to his aunt, Schwab al so
gave statenents to Sergeant Bl ubaugh, a Cocoa poli ceman,
who flew to Chio with assistant state attorney Chris
Wiite. The day after his arrest, Schwab, Bl ubaugh, and
White fl ewback to Florida. Back i n Brevard County Schwab



eventual ly indicated where the victims body could be

found. The police then found the body in a rural,

undevel oped area of the ~county, stuffed into a

f oot | ocker.

The state indicted Schwab for first-degree preneditated

mur der, sexual battery of a child, and ki dnappi ng. Schwab

wai ved a jury, and, after a week-long trial, the judge

convicted him as charged. Following the penalty

proceedi ng, the judge sentenced himto death.

Schwab v. State, 636 So.2d 3, 4 (Fla. 1994). The United States
Suprene Court denied Schwab’s petition for wit of certiorari on
Cctober 17, 1994. Schwab v. Florida, 513 U S. 950 (1994).

On Decenber 15, 1995, Schwab filed his first Florida Rule of
Crimnal Procedure 3.850 notion. (R177-314). The notion was |ater
amended on April 15, 1998, and included sone twenty-seven clai ns.
(R1028-1172). Utinmately, a nunber of the clainms were w thdrawn,
and, on June 24, 1999, an evidentiary hearing was conducted on sone
of the clainms contained in the notion. (R1245-46). On Cctober 12,
1999, the GCrcuit Court entered an order denying all relief.
(R1247-60). Notice of appeal was filed on Novenber 3, 1999.
(R1261). The record was certified as conplete and transmtted on
March 31, 2000. Schwab filed his Initial Brief on August 8, 2000.

THE EVI DENTI ARY HEARI NG

On June 24, 1999, the collateral proceeding trial court
conducted an evidentiary hearing on Clains 1, 5, 6, 7, 9, 11-21,
and 26. The evidence fromthat proceeding is sunmarized bel ow.

Brevard County Assi stant Public Defender Brian Onek testified

that he represented the defendant, Mark Schwab, beginning in 1991,
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and continuing through the filing of the notice of appeal from
Schwab’ s conviction and sentence of death. (R9-10). M. Onek had
previ ously been involved in death penalty cases, but this was the
first case that went to trial in which the State was seeking the
death penalty. (R11). M. Onek was assigned to this case as a
repl acenent for Assistant Public Defender Randy Moore -- Schwab had
waived a jury trial when M. Onek got into the case, and M. Onek
believed that, due to the nature of the charges and the facts of
the case, the jury waiver was a good strategy. (R12-16). As M.
Onek put it, the enotional nature of the charges, not the publicity
surroundi ng the case, called for waiving the jury. (R17).?

M. Onek did not mslead Schwab by telling him that Judge
Ri chardson had never inposed a death sentence when, in fact, Judge
Ri chardson had never had the opportunity to do so. (R26). M. Onek
told Schwab what was known about Judge Ri chardson, which was
favorable in conparison to that which was known about the other
j udges. (R26-27).

M. Onek testified about a hearing on July 3, 1991, during
which the State submtted two affidavits fromthen-Assistant State
Attorneys which detailed an interaction with Judge Richardson.

(R27-28). Janes Russo, the elected Public Defender for Brevard

1

O course, with a jury waiver, change of venue ceased to be an
issue. (R17). A venire was waiting the day trial began, and the
court instructed Schwab that if he wanted a jury and one coul d not
be selected, the trial would be noved to another |ocation. (R23).
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County, was present at that hearing, and was annoyed that the State
had suggested that the Public Defender’'s Ofice was unable to
protect a client. (R29). M. Onek told Schwab that he could
potentially seek Judge Richardson’s recusal based upon the
affidavits -- M. Onek was of the opinion that Judge Ri chardson was
(from a defense perspective) preferable to the other choices, and
thought that the State was trying to get Judge Richardson
disqualified. (R29-31). M. Onek wanted Judge Ri chardson as the
trier of fact. (R31).

M. Onek described the extensive penalty phase preparation
that was done prior to trial, and testified that he consulted with
five nmental state experts, and presented the testinony of three
such experts? (R38; 43-44). At the time of Schwab's trial, M.
Onek had been practicing |aw for nine years solely in the area of
crimnal defense work, and had tried between 70 and 100 fel ony
cases. (R46-47). M. Onek had previously dealt with clients who had
mental disorders, and testified that he had no trouble
communi cating with Schwab, and that Schwab seenmed to be of nornma
intelligence. (R47-48). Schwab understood his situation, and was
forthcomng with informati on when asked to provide it. (R49).

M. Onek testified that he made a tactical decision to keep

Judge Richardson as the trier of fact because he was preferable to

2

The testinony of the experts that were not presented was not
favorable. (R44).



the other crimnal division judges. (R78). Judge Richardson was
known to be extrenely intelligent, quite religious, and not one to
be i nfluenced by political overtones. (R78-79). The final decision
as to whether to waive a jury trial was left up to Schwab, and, in
hi ndsi ght, Schwab m ght have been better off to plead guilty and
proceed directly into the penalty phase. (R79). This option was
di scussed with Schwab, who deci ded against it because he felt that
he woul d be waiving issues if he did not goto trial. (R80). On the
norni ng that trial began, Schwab was not under the influence of any
substances, and was well-able to comunicate. (R80-81). The
decision to proceed with a non-jury trial was based upon the
probability that any jury that heard this case would recomend
death, and the desire to avoid such a recommendation and its effect
on the sentencing judge. (R88-89; 103).°3

Judge Edward Ri chardson was the Circuit Judge who tried this
case. (R52-53). He recalls that two affidavits were subm tted, but
that no nmotion to disqualify was ever filed based upon those
affidavits. (R54-58). In his words, the affidavits were *“just
there”, but he nade sure that Schwab was aware of them (R58).
Schwab was specifically advised by the Judge of the consequences of
waiving a jury trial. (R65). Wen asked (by Schwab’s present

counsel ) when he deci ded what sentence to i npose on Schwab, Judge

3

Counsel had consulted with M chael Radelet, whose statistical
analysis of Florida death cases suggested that a jury would
recommend death in this case. (R100).
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Ri chardson testifi ed:

| think that’'s an insulting question, counsel, and |

can’'t imagine that you re asking that question in good

faith.

What appears in that Sentencing Order is the result of a

very very -- very very difficult trial with much evi dence

bei ng present ed.

After the evidence was presented and the court determ ned

its verdict of guilt, before the court nade any judgnent

of penalty, the court permtted that we conducted sever al

post-trial hearings, where additional extensive witten

and oral argunents were made, including the opportunity

for M. Schwab to address the court.

It was after all of that and careful reflection by this

court of all of the factors that were presented, both in

aggravation and in mtigation, that the court reached the
conclusions that | reached in the final Sentencing O der.

So to answer your question, ny decision after -- the

ultimate sentence occurred after all of that and after

careful reflection on what was presented. | did not reach

t hat deci sion easily.

(R68-69).

Janmes Russo is the el ected Public Defender for Brevard County.
(R104-105). M. Russo believed at the tine of trial, and stil
believes, that the jury should have been waived in this case
(R111). He testified that he thought at the tinme of trial, and
still believes, that this was a good strategy. (R112).

Marl ene Alva was the Chief Assistant Public Defender for
Brevard County in 1991. (R119-20). Ms. Alva testified that her
personal opinion was to not waive the jury, but that she coul d see
the I ogic of such a waiver. (R124). A lot of thought went into the

deci sion of whether or not to waive a jury trial in this case.



(R125).

Randy Moore i s the Chi ef Assistant Public Defender for Brevard
County, and, at the time of Schwab’s case, was a staff |awer in
that office. (R128-29). He got out of Schwab’s case after three or
four weeks, but was handling the case when the jury waiver took
pl ace. (R130-31; 134-5). Because of the facts of this case, a judge
was preferable to a jury -- Schwab’s confession factored into the
deci sion, and, noreover, Schwab had all of the information about
t he nmurder because he was there. (R139-40).

The defendant, Schwab, testified at the evidentiary hearing
that his answers to Judge Richardson’s questions at the July 3,
1991, hearing were truthful -- he had discussed the jury waiver
with his attorneys, and was aware that he could seek to disqualify
Judge Richardson. (R148-50). Schwab still desired to proceed
without ajury. (R151). Likewise, his affirmation, on the day tri al
began, that he wi shed to waive the jury, was truthful. (R1515-52).

SUVWWARY OF THE ARGUMENT

Schwab’ s claimthat the trial court shoul d have recused itself
on its own notion is procedurally barred, as the collateral
proceeding trial court found.

Schwab’s claim of “judicial bias” is no nore than a re-
argunment of the first claimcontained in his brief, which is also
procedurally barred. In any event, an adverse ruling by the trial
court does not establish “bias.”

Schwab failed to present evidence to establish his claimthat
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his waiver of a jury trial was not know ng, voluntary, and
intelligent.

Schwab’s claim of ineffective assistance of counsel at the
guilt phase of his capital trial was properly denied by the
collateral proceeding trial court. Schwab failed to establish
deficient performance or prejudice, and, in light of such a failure
of proof, is not entitled to relief.

Li kew se, Schwab’ s cl ai mof ineffective assistance of counsel
at the penalty phase of his capital trial suffers froma failure of
proof because he has not established deficient performance on the
part of trial counsel, nor has he denonstrated prejudice. The
collateral proceeding trial court’s denial of relief should not be
di st ur bed.

Schwab’s claim that the sentencing judge relied on “extra
record facts” is procedurally barred, and, alternatively, w thout
merit.

Schwab’s claimthat he is “innocent of the death penalty” is,
in fact, nothing nore than a re-argunent of the proportionality
claimthat he raised, and this Court rejected, on direct appeal
This claimis not a basis for relief.

Schwab’s claim that the prior violent felony aggravating
circunstance is supported by an “invalid’ prior conviction is
unsupported by any evidence, and, for that reason, is not a basis
for relief.

Schwab’ s claim concerning the application of the heinous,

8



atrocious, or cruel aggravating circunstance is based upon his
assertion that he did not “intend” to torture the victim Under
settled Florida law, there is no “intent element” to the
hei nousness aggr avat or.

Schwab’ s claimthat the Florida Death Penalty Act is “facially
vague and overbroad” is insufficiently pleaded and, noreover, is
procedural ly barred because it coul d have been, but was not, raised
on direct appeal.

ARGUNMENT

| . THE DI SQUALI FI CATI ON OF THE TRI AL COURT
CLAI M | S PROCEDURALLY BARRED FROM REVI EW

On pages 13-28 of his brief, Schwab argues that the col |l ateral
proceeding trial court erroneously found his claim that Judge
Ri chardson should have recused hinself “on his own notion”
procedurally barred. According to Schwab, this claim is not
procedural |y barred “because hi s attorneys made
m srepresentations.” Initial Brief, at 15. That assertion has
nothing at all to do with whether the claimis procedurally barred.

The collateral proceeding trial court nade the follow ng
findings with respect to this claim

Defendant’s ninth claim alleges he was not afforded a

fair trial due to the bias and predeterm nation of guilt

on the part of the trial judge, who al so eventual |y acted

as the trier of fact inthe case. Al of the facts raised

by Defendant in his notion were known prior totrial, and

therefore, this issue could have been addressed on direct

appeal. This issue is not cognizable under a 3.850

nmotion, and is therefore denied. Zeigler v. State, 452
So. 2d 537, 539 (Fla. 1984).



(R1250). The pertinent portion of the Zeigler decision reads as

fol | ows:

Zei gl er makes several allegations in his argunent on the

issue of bias on the part of the trial judge, Judge

Maurice Paul. Al but one of these involve facts and

ci rcunst ances known at the close of the trial. Therefore,

t hose issues could have been addressed on direct appeal

and are not cogni zabl e under rule 3.850.
Zeigler v. State, 452 So.2d 537,539 (Fla. 1984).% The coll ateral
proceeding trial court’s disposition of this claimis nothing nore
than a straightforward application of long-settled Florida |aw --
a claimthat coul d have been but was not raised on direct appeal is
procedurally barred from litigation in a collateral attack
proceedi ng.® See generally, F. R Cim P. 3.850. Nothing alleged
in Schwab’s brief provides a legal basis for ignoring a clear

procedural bar. The lower court’s denial of relief should be

affirmed in all respects.®

4

This Court remanded the case for a hearing on the nmatter that was
all eged to have occurred after Zeigler’'s trial.

5

Rul e 2. 160(e) of the Rules of Judicial Adm nistration requires that
a notion to disqualify be made within 10 days of the discovery of
the facts on which it is based. That tinme limtation is consistent
with the procedural bar found in this case, and, noreover, |eaves
no doubt that a judicial disqualification claim is subject to
Florida s settled procedural bar rules.

6

To the extent that this “clainf includes ineffective assistance of
counsel overtones, that issue is addressed el sewhere. daimlIX in
the nbtion is a substantive claim and that is how the | ower court
ruled on it. Schwab’s brief attenpts to blend ineffective
assi stance of counsel and substantive conponents in an
i nperm ssible and | egal |y neani ngl ess fashi on.

10



1. THE SECONDARY “JUDI Cl AL BI AS” CLAI M

On pages 28-37 of his Initial Brief, Schwab alleges that it
was error for the trial court to deny relief on Claim]lX of the
Motion because he presented evidence of “judicial bias”. Wen
stripped of its pretensions, this claimis nothing nore than a
reargunent of Claiml, above. As set out in connection with Caim
|, this claimis procedurally barred, as the |ower court found,
because it coul d have been but was not rai sed on direct appeal from
Schwab’ s convi ction and sentence. See pages 9-10, above. This claim
is not available to Schwab for the sane reasons that Caiml is not
a basis for relief.

To the extent that this procedurally barred and inproperly
briefed clai mdeserves further discussion, Florida law is settled
that an adverse ruling does not establish bias on the part of the
trial judge. See, e.g., Patton v. State, SC89, 669 (Septenber 28,
2000) .

[11. THE “1 NVOLUNTARY JURY TRI AL WAI VER' CLAI M

On pages 38-53 of his brief, Schwab all eges that he did not
“knowi ngly, intelligently, and voluntarily” waive his right to a
jury trial. The collateral proceeding trial court denied relief on
this claim-- that determ nation should not be disturbed.

In its order denying relief, the collateral proceeding trial
court stated:

Def endant’s sixth claimof error states that he did not
make a knowi ng and intelligent waiver of his right to a

11



jury at sentencing. This claim raises two separate
I ssues.

First, Defendant clains the waiver was not voluntary as
he suffers from nental illness and brain damage.
Def endant’ s notion alleges that if Defendant’s counse
had Defendant properly exam ned, evidence of nental
i1l ness and brai n danage woul d have been di scovered, and
Defendant’s waiver would not have been accepted. At
heari ng, Defendant presented no evidence to substantiate
the claimthat he suffered fromany nental illness which
woul d have presented him from wunderstanding the
consequences or his actions, nor was any evidence of
brai n damage present ed.

Secondly, Defendant clains he was never told of the
increased risk of receiving the death penalty wth a
judge acting as the trier of fact versus a jury of twelve
people. Initially, the Court would |like to address the
fact that Defendant presented no evidence to support this
prem se, other than the statements of conclusions
contained within the notion. Defendant was repeatedly
cautioned about the possible ramfications of the
decision to proceed with a guilt phase non-jury trial
and if necessary a penalty phase. These cautions canme
fromboth the judge and trial counsel. Moreover, trial
counsel for Defendant stated enphatically that the
decision to have a non-jury trial , and if necessary, a
penalty phase, was a trial strategy, as counsel
determ ned that any twel ve people, fromanywhere in the
State of Florida, upon hearing the facts woul d recomend
deat h. Counsel believed that Judge Richardson was the
best chance for Defendant. Defendant’s notion on this
basis is denied.

(R1249-50). The collateral proceeding trial court’s order is
supported by the evidence, is not clearly erroneous, and shoul d be
affirmed in all respects.

To the extent that discussion of this claimbeyond the court’s
order is necessary, the evidence from the evidentiary hearing
(which is set out in the statenent of the facts) established that

trial counsel was well aware of what they were doing in

12



recomendi ng that Schwab proceed to a non-jury trial. Schwab’s
trial counsel believed, based upon the facts of the crine, that the
best chance for saving Schwab’s life was a non-jury trial. In fact,
statistics that counsel obtained from Dr. Radel et suggested that
any Florida jury would recommend death under the facts of this
case. (R100).7 Further, Schwab testified at the evidentiary hearing
that he told the truth when he stated to Judge Richardson that he
understood his right to a jury trial, but wanted to proceed to a
non-jury trial, with the nost recent affirmation of the jury waiver
com ng on the norning that trial began. (R151-52; 160). No evi dence
to dispute those facts was presented at the evidentiary hearing,
even though Schwab had every opportunity to place whatever
testinony he wi shed before the court. The collateral proceeding
trial court should be affirnmed in all respects.?®

V. THE GUI LT PHASE | NEFFECTI VE
ASSI STANCE OF COUNSEL CLAI M

On pages 53-71 of his brief, Schwab raises a nmulti-part claim
asserting error in the denial of relief on his guilt phase
i neffective assistance of counsel claim For the reasons set out

below, the collateral proceeding trial court correctly denied

7

Dr. Radelet is referred to as “Dr. Ratalick” in the transcript.
(R100) .

8

Schwab’ s brief includes references to other issues that are raised
el sewhere in his brief. Those i ssues are addressed el sewhere in the
State’s brief, as well. It is sufficient to state that they do not
conpel reversal of the denial of relief.

13



relief on the various sub-issues raised herein.

The first sub-issue contained within Caim IV is Schwab’s
assertion that defense counsel failed to investigate the wai ver of
the jury, and also made m srepresentations to Schwab about the
trial judge. The collateral proceeding trial court rejected this
claim stating that “[t]his claim was refuted by every wtness
called to testify at Defendant’s hearing on this notion.” (R1252).
That finding is correct, is supported by the evidence, and should
not be disturbed. Further, as Schwab’'s fornmer trial counsel
testified, the decision to waive a jury trial was Schwab’s (R79),
that he nmade no m srepresentations to Schwab in order to convince
himto waive a jury (R26-7), and that statistics regarding capita
trials in Florida suggested that a jury woul d recommend deat h under
the facts of this case. (R100). The Rule 3.850 trial court’s denial
of relief reflects a considered decision that explicitly rejected
Schwab’s testinony, to the extent that such testinony was
i nconsistent wwth that of the other, nore credible, w tnesses. Such
a credibility determnation should not be disturbed. See, e.g.
State v. Spaziano, 692 So.2d 174 (Fla. 1997).

Finally, because this claimis one of ineffective assistance
of counsel, Schwab nust prove not only deficient perfornmance, but
al so prejudice as a result thereof. Strickland v. Washi ngton, 466
U S 668 (1984); Cherry v. State, SC90,511 (Fla. Sept. 28, 2000);

Waters v. Thomas, 46 F.3d 1506 (1l1th Gr. 1995). As the Witers
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court pointed out, the standard is not what the best |awer would
do, nor is it what a good | awer would do in defense of a client.
Rat her, the standard is whether sone |awer could reasonably
concl ude that the case shoul d be defended in the manner chal | enged
as ineffective. Waters, supra, at 1512. Wen that standard is
applied to the jury waiver claim there is no basis for relief.
Counsel clearly had a reasonabl e basis for recommendi ng t hat Schwab
waive a jury trial, and even the one | awyer w tness who di sagreed
with that strategy testified that she could see the logic of
wai ving the jury.® (R124). Moreover, in addition to having failed
to prove that counsel’s performance was deficient, Schwab has al so
failed to allege or prove prejudice as that term applies in the
i neffective assistance of counsel context. In the absence of an
all egation that Schwab would have received a I|ife sentence
recomendation froma penalty phase jury, he has failed to carry
hi s burden of pleading. In addition to being unable to denonstrate
deficient performance, Schwab al so cannot establish that he was
prejudiced by his decision to waive a jury trial. The Rule 3.850
court’s denial of relief on this claimshould not be disturbed.
The second sub-issue pressed by Schwab is his claim that

counsel was ineffective for failing to nove for a change of venue.

9

See, Smith v. Arnontrout, 888 F.2d 530, 535 (8th Cir. 1989)(“W do
not think that decisions of |awers should be fly-specked |ong
after the fact in an effort to turn up sone arguable
i nperfection.”).
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This claim m xes inconsistent |egal theories, and is not a basis
for relief. Despite the hyperbole of Schwab’s brief, the change of
venue cl aim coll apses because there is no evidence of deficient
performance or prejudice. In the absence of both prongs of the
Strickland standard, there can be no relief granted on an
i neffective assistance of counsel claim

As di scussed in connection with the first sub-issue contai ned
within this claim Schwab waived the right to a jury trial. He has
not, however, expl ained how a notion for change of venue woul d have
been appropriate given that waiver, nor has he alleged either
deficient performance or prejudice as a result of counsel’s
“failure” to seek a change of venue for a non-jury trial.!° The Rule
3.850 court’s denial of relief should not be disturbed. (R1253). In
fact, as Schwab’s trial counsel testified, a notion for change of
venue was not a factor because of the jury waiver. (R1l7). Stated in
different terns, the claimthat counsel was ineffective for failing
to nove for a change of venue of a non-jury trial is a non
sequitur. This claimis legally neaningless, and is not a basis

for relief.!?

10
To the extent that this sub-issue contains allegations with respect

to the judicial bias claim those allegations have been addressed
at pages 9-11, above.

11

Schwab makes nmuch argunent that counsel did not know enough about
the facts of the case to make a recommendation with respect to
wai ver of a jury. He has not identified any fact as being wong,
and the horrific facts of this case, as found by this Court and set
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The third sub-issue contained within this claimis Schwab’s
claim that unspecified “msrepresentations” by trial counsel
“prevented” him from noving to disqualify Judge Richardson from
presi ding over his case. Apparently, the basis for this claimis a
“failure” on the part of trial counsel to seek Judge R chardson’s
recusal (even though that basis is inconsistent with the allegation
of “m srepresentations”). Because this is anineffective assistance
of counsel claim Schwab nust establish that it was deficient
performance for counsel to not seek Judge Richardson’s
di squalification, and that Schwab was thereby prejudiced. In other
wor ds, Schwab nust establish that no | awyer woul d not have sought
to disqualify the trial judge, and that Schwab was thereby
prejudi ced. The “judicial bias” allegations that are the core of
this claimare addressed at pages 9-11, above -- there is no need
to repeat that argunment. However, to the extent that any further
di scussion of this claimis necessary, trial counsel’s testinony
was unequi vocal -- Judge Ri chardson was regarded as the best
avai |l abl e choice, given the other judges who would take over the
case i f Judge Ri chardson was disqualified. (R30; 78-79). Mboreover,
Schwab was questioned under oath as to whether he desired to seek

Judge Richardson’s recusal. He stated, unequivocally, that he was

out above, certainly seem consistent with what was known at the
time Schwab waived a jury. O course, as counsel pointed out,
Schwab knew what the facts were because he was there when the
mur der happened. (R139-40).

17



aware of the contents of the “state attorney affidavits”, that he
was awar e of the option of seeking Judge Ri chardson’s recusal, that
he did not desire to do so, and that he still believed that a non-
jury trial was in his best interest. (R1477 et seq). At the
evidentiary hearing, Schwab testified that he understood that a
nmotion to disqualify the judge was avail able, but he did not want
to file one. (R148; 150). Because of that testinony, it is clear
that this claimhas no basis in fact.

The final sub-issue contained in this claimis that tria
counsel “failed to ensure [sic] that a reliable transcript” was
prepared. The collateral proceeding trial court denied relief on
this claim stating:

Def endant clainms the record in the instant case is
i nconpl ete, inaccurate, and unreliable due to error or
om ssion on the part of trial counsel. There is no
indication the record is inconplete, inaccurate or
unrel i able. Nor has Defendant presented any evi dence to
that affect. Next, Defendant’s clains grounds for relief
based upon the fact that transcript of hearing held
regardi ng possi ble prejudice or bias on the part of the
trial judge is not included in the record. This claimis
sinply untrue, as the conplete transcript is included in
the official court file.

Furthering Defendant’s claim that the transcript is
inconplete, Defendant alleges in his notion that
“several” unrecorded sidebar conversations occurred and
portions of two videotapes played at trial were not
transcribed in the record. The vi deot apes t hensel ves were
i ntroduced i nto evidence, and therefore if an i ssue arose
as to the content, it would be available for review The
ot her issue raised by Defendant within this claimrefers
to “several” unrecorded si debar conversations. Defendant
has not cited any specific instances and furthernore,
Def endant has presented no evidence show ng how he was
prejudi ced. Therefore, the claimis al so denied.
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(R1254-55). That disposition of this claimis supported by the
evi dence, and shoul d not be disturbed.

As with any other ineffective assistance of counsel claim
Schwab must carry his burden of proving not only deficient
performance, but also prejudice. See, Strickland v. Washington
supra. Schwab has not denonstrated any deficiency on the part of
trial counsel with respect to the contents of the record on appeal,
nor has he denonstrated (or attenpted to denonstrate) how he was
prejudi ced. Both conponents of Strickland nust be established in
order to prevail on an ineffective assistance of counsel claim and
Schwab has failed to carry his burden of proof. This claimis not
a basis for relief.

V. THE PENALTY PHASE | NEFFECTI VE
ASSI STANCE OF COUNSEL CLAI M

On pages 71-84 of his brief, Schwab raises a nmulti-part claim
of ineffective assistance of penalty phase counsel. The coll ateral
proceeding trial court denied relief on this claim and that
finding should not be disturbed. (R1255-56).

In denying relief on this claim the |ower court stated:

The fifteenth claim raised by Defendant clains he was
deni ed adversarial testing at the penalty phase of his
trial due to the State’'s use of msleading and false
evidence, the trial <court’s erroneous rulings, and
defense counsel’s failure to investigate and present
mtigating circunstances. First, Defendant’s notion and
evi dence presented at the hearing give no specifics as to
what m sl eadi ng/ f al se evi dence was presented, no specific
i nstances of erroneous rulings, and no specifics as to
what evi dence defense counsel shoul d have presented.
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Wth regard to any error on the part of the State,

Def endant has presented no evidence to support this

claim and it is denied. [citation omtted]. Furthernore,

Def endant has nmade no showi ng of prejudice. As such

Def endant’ s notion is denied. Also, any clained error on

the part of the trial court is not properly brought in a

nmotion for post-conviction relief. The proper venue for

such clainms would be on direct appeal. [citation and

internal quotation omtted]. Defendant has nade no

show ng that counsel was deficient in any way, nor has

Def endant shown how he was prejudiced as a result of the

evi dence presented or omtted in the penalty phase of his

trial. Defendant states facts in his notion in an attenpt

to support this claim but again, no evidence was

presented at the hearing to support this claim This

claimis denied.
(R1255-56). Those findings are supported by the evidence, and
shoul d not be disturbed. To the extent that further discussion of
this claim is necessary, the individual clains contained in
Schwab’ s brief are addressed separately bel ow

The first sub-issue contained in Schwab’s brief is his claim
that trial counsel was ineffective because he presented the
testi nmony of Schwab’s not her and fat her because that testinony was,
according to Schwab, contradictory. At the evidentiary hearing
Schwab’ s trial counsel testified that he knewthat the testinony of
Schwab’ s nother and father would differ, but that Schwab’s father
testified very well. (RA5). Counsel went on to testify that he
call ed both of Schwab’s parents because he felt the Court needed
the full picture of Schwab’'s background. (R96). That is a
reasonabl e strategic decision, and, as such, is not subject to
second-guessing in collateral at t ack. See, Strickland .

Washi ngton, supra; Cherry, supra; Witers, supra. Schwab cannot
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establish that no | awyer woul d have handled this issue in the sane
way, and, because that is so, cannot establish that counsel’s
performance was deficient. Mreover, Schwab cannot establish the
prejudice prong of Strickland, either. In other words, Schwab
cannot establish a reasonable probability of a different result if
trial counsel had proceeded in a different fashion at trial.
Because that is so, Schwab has failed to carry his burden of proof,
and is not entitled to relief.

Further, this matter presented a square credibility choice for
the finder of fact -- the fact that credibility choice was resol ved
adversely to Schwab does not create a basis for relief. The
collateral proceeding trial court should be affirnmed in all
respects.

The second sub-issue contained in Schwab’s brief is a claim
that “defense counsel failed to investigate the waiver of the
penalty phase jury.” Initial Brief, at 76. The jury waiver issue
has been fully addressed el sewhere in this brief, and need not be
repeated here. See pages 11-13, above. For the reasons set out
herein, Schwab cannot establish either prong of the Strickland
deficient performance/prejudice standard. Briefly stated, the
wai ver of the penalty phase jury, while ultimtely Schwab’s
decision, was a valid (and wel | -considered) trial strategy that was
not unreasonabl e. Li kew se, Schwab cannot denonstrate that he was

prej udi ced by wai ving the jury’s advi sory recommendati on because he
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cannot denonstrate that the result wwth a jury would have sonehow
been different. There is no basis for relief.

The third sub-claim contained in Schwab’'s brief is an
ineffective assistance of counsel claim based upon counsel’s
“failure” to “neutralize” two aggravators. The first aggravator at
issue is the “prior violent felony” aggravating circunstance --
Schwab clains that the prior conviction was the product of an
invalid guilty plea, but has presented no evidence to support that
assertion, as the Ilower court found. (R1257). Because the
substantive challenge to the validity of the prior conviction was
denied on the nerits, the ineffective assistance of counsel claim
also fails. To the extent that Schwab conplains that he received
i neffective assi stance of counsel because counsel stipulated “that
the nmurder was commtted during the comm ssion of another violent
felony”, the nost that denonstrates is a recognition of the
obvi ous, given that Schwab had al ready been convicted. (R2079-80).
Counsel cannot be faulted for conceding a matter that is not
subj ect to dispute.? (R1125). To the extent that Schwab conpl ai ns
that Dr. Sanek’'s testinony allowed the State to present non-

statutory aggravation, that claim has no |egal basis. The fact

12

In the context of a jury trial, the Eleventh Crcuit Court of
Appeal s has held: *“It is not good trial tactics to attenpt to
persuade a jury of the verity of a proposition when it is
mani festly inpossible to do so.” Alvord v. Wainwight, 725 F. 2d
1282, 1290 n. 15 (11th Gr.), nodified, 731 F. 2d 1486, cert. deni ed,
469 U.S. 956 (1984). That observation applies equally in this
cont ext .
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t hat Schwab re-of fended shortly after being rel eased fromprisonis
clearly relevant, is not “non-statutory aggravation”, and is not a
basis for relief. (R1123).

The final sub-issue contained in Schwab’s brief is his claim
that “defense counsel failed to provide the assistance of a
conpetent mental health expert”. This claimappears to be based on
the lower court’s denial of relief on claim XVl, which raised a
substantive claim of the denial of a “conpetent nental health
expert”. (R1127). The trial court denied relief on this claim
finding that “[d] efendant has presented no evidence to support this
claim and has not showed any prejudice.” (R1257). That ruling is
correct, and should not be disturbed.

In his brief, Schwab conpl ains that he presented no evidence
on this claim because of a prior ruling by the collateral
proceeding trial court. Wile it is true that the court denied
Schwab’ s | ast-m nute notion for a continuance, it is also true that
Schwab had known for nont hs when he woul d be expected to go forward
with expert testinony. (R1243). The trial court stated:

This cause cane before this Court on the Defendant’s

Motion to Continue Evidentiary Hearing, received May 15,

1999. The Court has reviewed Defendant’s Mdtion, and

DENI ES such w thout a hearing. Through his Mtion,

Def endant avers that another nedi cal expert is needed to

participate in these proceedi ngs. The Mtion states that

the expert will require approximately three nonths to

pr epare. Def endant and his counsel were aware of the

June 24, 1999 hearing date on March 10, 1999. At that

time, Defendant again requested a continuance to allow

expert nedical testinony to be presented. Only now,
three nonths later, does Defendant again request a
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conti nuance to adequately prepare for this hearing. The
Court views this as an attenpt to delay these
proceedi ngs. Accordingly it is

ORDERED AND ADJUDGED t hat Defendant’s Mdtion to Conti nue
Evidentiary Hearing is DEN ED

(R1243). The trial court did not abuse its discretion in denying
the notion to continue, and Schwab should not be heard to
conpl ai n.

Schwab’ s brief also nmakes reference to Schwab’'s ability to
form the specific intent necessary to commt the crines. The
col l ateral proceeding court addressed that claimin the ineffective
assi stance of counsel context, stating: “Counsel for Defendant
stated that he was hoping to present such evi dence. However, after
Def endant had been exam ned by nunerous nental health experts, no
such evidence existed.” (R1253-54). Counsel cannot be faulted for
“failing” to produce non-existent evidence.!®® The denial of relief
should be affirnmed in all respects.

VI . THE EXTRA- RECORD SENTENCI NG FACTS CLAI M

On pages 84-87 of his brief, Schwab argues that he is entitled
to relief because, in sentencing himto death, Judge Ri chardson
“relied on facts outside of the record”. Initial Brief, at 87.% The

| oner court correctly denied relief onthis claim and that ruling

13

Stated differently, “[a] wtness cannot be produced out of a hat.”
Zettl emayer v. Ful comer, 923 F.2d 284, 298 (3rd Gr. 1991).

14
This claimwas CaimXXVI in Schwab’s Rule 3.850 notion.
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shoul d not be di sturbed.
In its order denying relief, the Rule 3.850 trial court
st at ed:

Defendant’s final claimfor relief avers the trial court
relied on facts outside the record in inposing the death
penalty. In this case, the trial court obviously acted as
both judge and jury. It is the function of the jury to
wei gh the facts and nmake determ nations based upon the
facts presented. Cearly, the trial court, in the
instance referred to by Defendant in his notion, was
reviewing the evidence, determning the credibility of
the w tnesses, and evaluating those factors in
rel ationship to other evidence presented in |ight of the
know edge and experience possessed y the trial judge. No
error was commtted which requires consideration. This
claimis denied.

The trier of the facts, in the application of
common sense and general experience, may give
sone evidence great weight and other evidence
l[ittle or no weight, may draw or decline to
draw i nferences, may consi der inferences to be
strong or weak, and on the Dbasis of
credibility or lack of credibility may accept
or reject all or any part of the testinony of
any witness, including that of the defendant
whet her or not such testinony is contradicted
or refuted.

Dunn v. State, 454 So. 2d 641, 643-44 (concurring opinion)
(Fla. 5th DCA 1984).

(R1257). Moreover, as the United States Suprene Court held:
Any sentencing decision calls for the exercise of
judgnent. It is neither possible nor desirable for a
person to whomthe State entrusts an inportant judgnent
to decide in a vacuum as if he had no experiences.
Barclay v. Florida, 463 U.S. 939, 950 (1983). That denial of relief
on the merits is correct, and should not be disturbed.

However, in addition to its lack of merit, this claimis not
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available to Schwab for the additional reason that it 1is
procedural ly barred because it could have been but was not raised
at trial or on direct appeal. Florida lawis well-settled that such
afailuretotinely raise aclaimis a procedural bar to subsequent
litigation of that claim See, Fla. R Cim P. 3.850. Wile the
collateral proceeding trial court did not address the procedural
bar, that does not preclude this Court fromdisposing of this claim
on that basis.? This claimis procedurally barred in addition to
being wholly meritless.
VI1. THE “1 NNOCENCE OF THE DEATH PENALTY” CLAIM

On pages 87-88 of his brief, Schwab argues that he is entitled
to relief because he is “innocent of the death penalty”. The
apparent prem se of this argunent is Schwab’s claimthat the three
aggravators found applicable to his case are “invalid’, and that
his sentence of death is “disproportionate”. The Rule 3.850 Court
denied relief on this claim (R1257).

In its order denying relief on this claim the Rule 3.850
trial court stated:

The seventeenth claimraised by Defendant clains he is

“innocent of the death penalty” as there were

insufficient aggravating circunstances to warrant the

death penalty in this case. The Fl ori da Suprene Court has
previously addressed this issue, and disagrees wth

15
The State raised a procedural bar defense in its answer to the
notion. (R418-19). This Court should address the procedural bar
i ssue to further protect the adequacy and i ndependence of Florida’'s
state procedural rules. See, e.g., Harris v. Reed, 489 U S. 255
(1989).
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Def endant. Schwab v. State, 636 So.2d 3, 8 (Fla. 1994).

This Court has been presented with no evi dence that woul d

enable it to call into question the propriety of the

Court’s decision. This claimis deni ed.

(R1257). That ruling is correct, and should not be disturbed.

To the extent that further discussion of this claim is
necessary, this claimis, in fact, nothing nore than Schwab’s
continuing argument with this Court’s direct appeal decision
affirmng his conviction and death sentence. Wen stripped of its
constitutional aspirations, this claim does nothing but quarrel
with this Court’s previous decision -- because that is so, sunmary
denial is proper. Eutzy v. State, 536 So.2d 1014 (Fla. 1988). This
claimis not a basis for relief.

VI1I. THE “1NVALI D PRI OR CONVI CTI ON' CLAIM

On pages 89-90 of his Brief, Schwab argues that his prior
conviction for sexual battery, which supported the prior violent
fel ony conviction aggravating circunstance, is “invalid’, thereby
entitling himto relief.® The Rule 3.850 trial court denied relief
on this claim stating:

Next, Defendant clains the prior conviction introduced by

the State at the penalty phase of Defendant’s trial was

obtained in violation of his Constitutional rights.

Def endant has presented no evidence to support this

claim and it is denied.

(R1257). Schwab has done nothing to call the accuracy of that

determ nation i nto question, and, because of his failure to produce

16
This claimwas CaimXVIIl in Schwab’s Rule 3.850 noti on.
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any evidence to support his claim there is no basis for relief.
The trial court should be affirmed in all respects.

| X. THE HEI NOUS, ATROCI OQUS, OR CRUEL
AGGRAVATI NG CI RCUMSTANCE CLAI M

On pages 90-91 of his brief, Schwab argues that the hei nous,
atrocious, or cruel aggravating circunstance is invalid because he
did not “intend” to torture his victim The collateral proceeding
trial court denied relief on this claim stating:

Defendant’s nineteenth claim of error states that the

trial court erred in finding the heinous, atrocious, and

cruel aggravator applied to the instant case. This is an

i ssue properly addressed before the appellate court on

direct appeal, and it was raised in Defendant’s case on

direct appeal. The Suprenme Court found no error in the

presentation of this factor by the State, or inthe trial

court’s conclusion that this crine was in fact heinous,

atrocious, and cruel. Id., at 7. This claimis deni ed.
(R1257). That denial of relief, which anmobunts to a finding of
procedural bars (because the issue was raised and rejected on
direct appeal) is supported by settled Florida | aw, and shoul d not
be di st urbed.

To the extent that further discussion of this claim is
necessary, Schwab’s entire argunent i s based upon the fal se pren se
that the heinous, atrocious, or cruel aggravator includes an
“intent elenent.” This Court has flatly rejected such a claim and,
because that is so, this claimhas no | egal basis. Guzman v. State,
721 So.2d 1155 (Fla. 1988).

X. THE “AUTOVATI C AGGRAVATI NG Cl RCUMSTANCE” CLAI M

On pages 92-96 of his brief, Schwab argues that the “during
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the course of an enunerated felony” aggravator nust be stricken
because the sentencing court found that any one of the three
aggravating circunstances, standing alone, was sufficient to
outwei gh the mtigation. Schwab has not expl ai ned why that finding
by the sentencing court requires the during the course of an
enunerated felony aggravating circunstance to be stricken. The
collateral proceeding trial court denied relief on this claim
stating:

The twentieth claim raised by Defendant is rather

difficult to deci pher, but appears to allege error on the

part of the trial court in finding the prior felony

introduced in the penalty phase, standing alone, would

support the death sentence. This was not the finding of

the trial court. The Final Oder in Defendant’s case

states that, “any one of the aggravating circunstances

outweighs all mtigating circunstances.” First, this

i ssue shoul d have been, and was rai sed on direct appeal.

The Florida Suprene Court found no error in the tria

court’s finding. Id. This claimis deni ed.
(R1258) .

The claim contained in Schwab’s brief appears to be a claim
that the “during the course of a felony” aggravator is invalid.
That claimis procedurally barred because it could have been but
was not raised on direct appeal to this Court. Schwab’s failure to
tinely raise this claimbars it fromreview See, Fla. R Cim P
3.850. Alternatively and secondarily, this claim lacks nerit.
Blanco v. State, 706 So.2d 7, 11 (Fla. 1997) (“Blanco next argues

t hat Florida's capital f el ony sent enci ng statute IS

unconstitutional because every person who is convicted of
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first-degree felony nurder automatically qualifies for the
aggravating circunstance of conm ssion during the course of an
enunerated felony. W disagree.”). Schwab is not entitled to any
relief.

XlI. THE VAGUE AND OVERBROAD DEATH
PENALTY ACT CLAI M

On pages 97-99 of his brief, Schwab raises a claimthat the
Florida death penalty act is “facially vague and overbroad”.
However, he does not identify any constitutional deficiency in the
aggravating circunstances contained in the statute, nor has he
identified what the clainmed error is. In denying relief on this
claim the Rule 3.850 trial court stated:

Def endant’ s next claimfor relief states that the Florida

st at ue under whi ch he was sentenced to death i s vague and

overbroad, constituting fundanental error. Any issue

relating to the constitutionality of a statute should

have been raised on direct appeal, and is not properly

raised in a notion for post-conviction relief. Davis v.

State, 648 So.2d 107, 108 (Fla. 1994). Furthernore, the

statute has consistently been rul ed to pass

constitutional nuster, and is not vague or overbroad.

This claimis denied.

(1258). That finding should not be disturbed.
CONCLUSI ON

Based upon the foregoing argunents and authorities, the State
submts that the denial of relief pursuant to Florida Rule of
Crimnal Procedure 3.850 should be affirnmed in all respects.

Respectful ly subm tted,

ROBERT A BUTTERWORTH
ATTORNEY GENERAL
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