IN THE SUPREME COURT OF FLORIDA

KELLY TORMEY,

Petiti oner,
V. Case No. SC97143
MICHAEL W. MOORE, et al.,

Respondent s.

RESPONDENT MOORE'’'S RESPONSE TO PETITIONER
TORMEY'’'S AMENDED PETITION FOR EXTRAORDINARY RELIEF

Respondent More, through undersigned counsel, submts his
suppl emental response to the anended petition for extraordinary

relief as directed by the Court on August 21, 2000.

Preliminary Statement

Secretary Moore accepts the statenment of facts of petitioner
regarding Ms. Tornmey’'s commtnent history. As noted by counsel
for petitioner, by dates of offense, Ms. Torney falls within
O fender Group 3 (energency gain-time at 99% of |awful capacity)
and O fender Goup 5 (provisional credits at 97.5% of | awf ul
capacity). Based upon Ms. Torney’'s conviction for second-degree
murder, the Secretary has excluded her fromeligibility for

provi sional credits under section 944.277(1)(i), Florida Statutes



(1989). (Exhibit C to Respondent Mdwore’'s Response to Torney
Petition). Because Ms. Torney renains eligible for energency
gain-tinme at 99% of |awful capacity under section 944,598,
Florida Statutes (1989), the Secretary has awarded her 30 days of
energency gain-tinme (Phase 1) for Ofender G oup 2, as approved

in Gonez v. Singletary, 733 So. 2d 499 (Fla. 1998). (ld.)

Petitioner now chall enges her renoval from O fender Goup 5 on
the grounds that the chapter |aw enacting the nmurder excl usion of
section 944.277(1)(i) violated Article Ill, Section 6, of the
Florida Constitution and therefore the nurder exclusion did not
take effect until after her date of offense. Petitioner Torney
al so chal l enges the anount of relief proposed (whether O fender
Goup 5 or Ofender Goup 3) that was previously approved in

Gonez.

ARGUMENT

A. CHAPTER 89-100 DID NOT VIOLATE ARTICLE III, SECTION 6, OF
THE FLORIDA CONSTITUTION, AND THE MURDER EXCLUSION IN
SECTION 944.277(1) (I) TOOK EFFECT ON JANUARY 1, 1990.
(REPHRASED)

Petitioner Torney contends that she is eligible for
provi sional credits because the statute that originally nmade
murderers, |ike herself, ineligible for such credits is void.
Section 4 of Chapter 89-100, in relevant part, anmended section

944,277, Florida Statutes to exclude nmurderers and attenpted



murderers fromeligibility for provisional credits. Torney
nmurdered her victimafter the effective date of this amendnent.
She asserts that Chapter 89-100 was enacted in violation of the
single subject rule and clear title corollary found in section 6
of article 3 of the Florida Constitution. Respondent More
respectful ly di sagrees.

Overview. “Every |law shall enbrace but one subject and
matter properly connected therewith, and the subject shall be
briefly expressed in the title.” Art. IIl, 8 6, Fla. Const.
Thi s provision was designed to prevent the enactnent of
| egi slation by logrolling and unfair surprise, as was recogni zed

in State ex rel. X-cel Stores, Inc. v. Lee, 122 Fla. 7685, 166

So. 568, 571 (1936):

The object of section 16 [now section 6] of article 3 of the
Constitution was not a design to enbarrass |egislation by
maki ng | aws unnecessarily restrictive in their scope and
operation and thus to multiply their nunber. On the
contrary, its purpose was to renmedy (1) the practice of
bringing together into one bill subjects diverse in their
nat ure, and havi ng no necessary nor appropriate connections,
with a viewto conbining in their favor the advocates of
all, and thus secure the passage at one tine of several
unrel ated neasures, no one of which could succeed upon its
own nerits alone, and (2) to outlaw the practice of

i nserting, by dexterous nmanipul ation, clauses of which the
title to the bill gave no intinmation, thereby sanctioning

t he passage of |egislative provisions which the

Legi slature’s nmenbership could not be made by the title to
the bill generally aware.

A liberal construction of the single subject rule is
necessary to avoid | essening or destroying the power of the

| egislature. State ex rel. X-cel Stores, Inc. v. Lee, supra;
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State ex rel. Attorney General v. Knowes, 16 Fla. 577 (1878)

(“While the provision in the Constitution is mandatory, stil
‘there has been a general disposition in the courts of this and
other States to construe it liberally rather than enbarrass

| egi slation by a construction where strictness i s unnecessary to

t he acconplishnment of the beneficial purposes for which it was

adopted’ ”); State v. Lee, 356 so.2d 276 (Fla. 1978) (282 (Fla.
1978) (“This constitutional provision ... is not designed to
deter or inpede legislation by requiring laws to be unnecessarily
restrictive in their scope and operation”).

The title corollary to the single subject rule also nust be

construed liberally. State ex rel. Attorney General v. Know es,

supra, is instructive:

[ T] he subjects of |egislation are usually expressed with the
utmost brevity and conciseness in their titles, and sone
consi deration nust be given to this circunstance in

determ ning the question. The court is not to set aside or
decl are an act void because the subject was not as fully or
as unequi vocal ly expressed as it m ght otherw se have been.
A liberal rule of interpretation nust prevail in this
respect, not only for the reason just stated, but because
the proposition is to strike down and defeat the act of the
Legi sl ature, which can never be done upon any slight or
untenabl e grounds. It is a truth which has been often
asserted and often acted upon by the courts that to justify
the annulling of a statute by judicial sentence, the

viol ation of the Constitution nust be clear and

unm stakable. [internal quotation nmarks omtted]

Not only are constitutional provisions construed liberally
to uphold | egislation, but the statutes thenselves are presuned

constitutional; all doubt nust be resolved in favor of the



constitutionality of a challenged statute; and no statute wll
“be decl ared unconstitutional unless it is determ ned to be

invalid beyond a reasonable doubt.” State v. Kinner, 398 So.2d

1360, 1363 (Fla. 1981).

1. The history and enactment of Chapter 89-100.

Respondent Mdore accepts Petitioner Tornmey’'s sumrary of the
hi story and enactnent of Chapter 89-100 with the foll ow ng
addi tion, conments, and clarification:

1. Chapter 89-100 (CS/HB 25) passed by unani nous vote in
bot h houses of the legislature. (“Appendix to Petitioner Torney’'s
Reply and Anended Petition,” App. C and F)

2. Petitioner Tormey states that the chall enged provision
was added to the body of CS/HB 25 on the floor of the House.
(Reply, 8) This is an acceptable practice, for the title and body

of bills may be anended on the floor of each house, State ex rel.

X-cel Stores, Inc. v. Lee, 122 Fla. 685, 166 So. 568 (1936); 8§ 7

Art. 111, Fla. Const., which is in keeping with the legislature’s
“prerogative to nake, interpret and enforce its own procedural

rules,” Mffitt v. WIlis, 459 So.2d 1018, 1022 (Fla. 1984).

3. Petitioner Torney states that CS/HB 25 was read by title
on the floor of the Senate, and after being substituted for the
conmpanion bill, CS/CS/CS/SB 45, was read by title a second and
third tine. (Reply, 8) It is perfectly acceptable to read a bil

by caption title or short title, rather than by full title, or by



the full bill. State v. Kaufman, 430 So.2d 904, 906-907 (Fl a.

1983) .

4. Petitioner Tornmey contends that there were House and
Senate bills which addressed only provisional release credits,
i ncluding a general nurder exclusion, but that these bills never
reached the floor. She identifies themas “HB 586, CS/ HB 586, HB
1050, SB 210, and SB 307.” (Reply, 8 n. 2 and 3)

The Senate Summary to SB 307 provided:

Prohibits the Secretary of Corrections fromgranting
provisional credits for early release to any i nmate who
has been convicted of certain acts of violence against
a |l aw enforcenent or correctional officer, nurder,
aggravated child abuse, or sexual child abuse.

Provides that certain inmates nmay be rel eased upon
reaching their provisional release date or tentative
rel ease date, whichever date is earlier

HB 586 and CS/ HB 586 appear to be identical to SB 307.
The Senate Summary to SB 210 provi ded:

Limts the circunstances under which the Secretary of
Corrections may grant provisional credits to inmates
when the inmate popul ati on reaches 97.5 percent of

| awf ul capacity. Prohibits the award of credits to any
i nmate sentenced on or after October 1, 1989, who has
been adj udi cated a delinquent juvenile for the

conmm ssion of certain acts, has been convicted of

mur der, has escaped froma correctional institution, or
has been convicted for the assault, battery, or

ki dnappi ng of a | aw enforcenent or correctional

of ficer.

The Legislative Summary to HB 1050, which was very simlar to SB
210, provided:
Limts the circunstances under which the Secretary of

Corrections may grant provisional credits to i nmates
when the inmate popul ati on reaches 97.5 percent of
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| awf ul capacity. Prohibits the award of credits to any

inmate sentenced for a crinme conmtted on or after

Cctober 1, 1989, who has been adjudi cated a delinquent

juvenile for the comm ssion of certain acts, has been

convi cted of nurder, has escaped froma correctional

institution, has been convicted for the assault,

battery, or kidnapping of a | aw enforcenent or

correctional officer, or has been convicted in another

jurisdiction of an offense conparable to those

enuner at ed.

According to the “Florida Legislature--Regul ar Session--1989
History of ... Bills,” SB 210 died in the Conmittee on
Appropriations with a reference to CS/HB 25 (Ch. 89-100); SB 307
died in Commttee on Appropriations with a reference to CS/HB 25
(Ch. 89-100) and SB 12-B (Ch. 89-531); HB 586 died in Commttee
on Appropriations with a reference to CS/HB 25 (Ch. 89-100) and
SB 12-B (Ch. 89-531); and HB 1050 died on calendar with a
reference to CS/HB 25 (Ch. 89-100).

2. Chapter 89-100 did not contain a defective and
misleading title in violation of Article III, Section
6, of the Florida Constitution.

As previously stated, “Every |law shall enbrace but one

subj ect and matter properly connected therewith, and the subject

shall be briefly expressed in the title.” Art. 111, 8 6, Fla.

Const. (enphasis supplied) “The subject of an act is the matter
to which it relates and the object is its general purpose.”

State v. Canova, 94 So.2d 181, 184 (Fla. 1957). The | egal

principles for determ ning whether the title requirenent is

satisfied are sumnmarized in State ex rel. Modie v. Bryan, 50

Fla. 293, 39 So. 929 (1905):



It is sufficient that the title should express the subject
and that it is not necessary for it to set out the matter
properly connected therewith. 1d., at 962.

If the title fairly gives notice of the subject of the act,
SO0 as reasonably to lead to an inquiry into the body of the
bill, it is all that is necessary. It need not be an index
to the contents. 1d., at 962.

The title of an act may be general and so long as the
generality of the subject therein expressed is not enployed
as a guise to conceal the real object of the law, or sone
provision therein, it will not be objectionable. It is also
true that the title to an act nay be so restrictive as to
confine the body of the act to such phase of the subject as
is indicated by the title. 1d., at 962.

The anplification of the title to an act, so as to nake it
expressly nmention nmatters germane to and properly connected
with its general subject, does not vitiate such title or
subject it to the criticismof having dealt with two

di stinct or incongruous subjects. I1d., at 962.

Al so instructive are three other cases, the first of which

is Florida EE. C. Ry. Co. v. Hazel, 43 Fla. 263, 31 So. 272

(1901). The challenged act there was entitled, “An act requiring
rail road conpanies to fence their tracks, and providing renedies
agai nst themfor failure to do so.” The fourth section of the
act authorized the recovery of double damages and attorney’s fees
in the event the railroad failed to erect the requisite fences.
The railroad conpany contended that this provision created a
penalty that was not identified in the title to the act. This
Court upheld the statute. It concluded that the provision could
have been added under the first clause of the title, and that the
second cl ause containing the word renedies did not so restrict

the title as to make it m sl eadi ng.
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The second case is State v. Vestel, 81 Fla. 625, 88 So. 477,

478-479 (1921) in which this Court again upheld a statute agai nst
atitle challenge. The act there was entitled, “An act to

provi de for the assessnent and collection of the taxes for the
city of Olando and for the collection of the back taxes and tax
sale certificates of said city,” and in the body of the act, the
city was authorized to i npose occupational |icense taxes. This
Court reasoned that while there was a constitutional difference
bet ween property and |license taxes, both types could “fairly be
included in the term‘assessnent and coll ection of taxes.’” Id.,
at 630.

The third and |last case is Cty of Pensacola v. Shevin, 396

So.2d 179 (Fla. 1981). There, the expressly stated subject was
t he Pensacola Civil Service System and all but two of the
sections of the act were listed in the title. The two omtted
sections were inportant because they related to the | oss of
vested pension rights. In upholding the statute, this Court
stated, “The fact that a sonewhat detailed listing in a titleis
not conpl ete, however, is of no consequence if the disputed
sections relate to the general subject and the subject is
expressed in the title.” 1d., at 180.

In the present case, the title to Chapter 89-100 provides:

An act relating to criminal penalties; creating the “Law

Enf orcenment Protection Act”; providing |egislative findings

and intent; creating s. 775.0823, F.S.; establishing
mandat ory m ni mum penalties for persons convicted of nurder,

9.



mansl| aught er, ki dnappi ng, aggravated battery, and aggravated
assault of |aw enforcenent officers, correctional officers,
state attorneys, and assistant state attorneys; prohibiting
provi sional credits; anmending s. 944.277, F.S.; prohibiting
the granting of provisional credits to innmates convicted of
commtting certain offenses agai nst | aw enforcenent

officers, correctional officers, state attorneys, and
assistant state attorneys; providing an effective date.
(enphasi s supplied)

Section four of Chapter 89-100 provides:

Par agraphs (h) and (i) are added to subsection (1) of
section 944.277, Florida Statutes, 1988 Supplenent, to read:

944. 277 Provisional credits.--

(1) Whenever the inmate popul ation of the correctional
systemreaches 97.5 percent of |lawful capacity as defined in
S. 944.096, the Secretary of Corrections shall certify to

t he Governor that such condition exists. Wen the Governor
acknow edges such condition in witing, the secretary may
grant up to 60 days of provisional credits equally to each
inmate who is earning incentive gain-tinme, except to an

i nmat e who:

(h) Is convicted, or has been previously convicted, of
conmmitting or attenpting to conmmit assault, aggravated
assault, battery, aqqgravated battery, ki dnapping,

nmansl aughter, or nurder against an officer as defined in s.
943.10(1),(2),(3).(6),(7),(8),0r(9) or against a state
attorney or assistant state attorney.

(i) Is convicted, or has been previously convicted, of
committing or attempting to commit murder in the first,
second, or third degree under s. 782.04(1),(2),(3) or (4).

The expressly stated subject of Chapter 89-100 is crimnal
penalties. In the body of the act, in relevant part, nmurderers
and attenpted nurderers are excluded fromeligibility for early
rel ease credits under 8§ 944.277, Florida Statutes. ch. 89-100, 8§
4, at 256. Since section 944.277 may be viewed as affecting an

of fender’ s puni shnment, Gonez v. Singletary, 733 So.2d 499 (Fl a.
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1998), there can be no doubt that the subject of the |egislation
gives fair notice of the act’s contents.
Petitioner Tornmey contends that this subject is “broad” and

“W t hout constitutional significance.” (Reply, 13-14) Respondent
Moore respectfully disagrees. As a practical nmatter, a subject
cannot be so general, such as public safety or justice system
that virtually everything is covered under it. To allow a
subject this broad would in effect nullify the single subject
rule. By contrast, “crimnal penalties” is a fairly narrow

subj ect .

Petitioner Torney further contends that the real subject of
Chapter 89-100 is the protection of |aw enforcenent, and that
this subject is so restrictive that the anendnent to § 944. 277
excluding nurderers and attenpted nurderers fromeligibility for
provisional credits falls outside its scope. Respectfully,
Respondent Moore di sagrees. A reasonable interpretation is that
the act includes, but is not limted to, penalties for crimnals
who physically harm | aw enforcenent personnel.! The chall enged
provision itself simultaneously protects |aw enforcenent

personnel, as well as other nenbers of society.

The shift in focus fromthe expressly stated subject of

1 \Whenever Respondent Mbore uses the shorthand phrase “l aw
enforcenent personnel,” he is referring to | aw enforcenent
officers, correctional officers, state attorneys, and assi stant
state attorneys. 8 3, at 255, ch. 89-100.
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crimnal penalties to the protection of |aw enforcenment personnel
at nost may have created an anbiguity, but if so, that anbiguity

nmust be resol ved by upholding the statute. Florida E.C. Ry. Co.

V. Hazel, 31 So. at 274 is instructive:

The court is not authorized to declare the title obnoxious
to the constitutional requirenent as to title, if the
question be a doubtful one. It is not clear that the word
‘remedi es’ was used in a technical sense in the second
clause of the title, but, rather, that it was intended by
this clause to assert in a nost general way that neans were
provi ded for enforcing the act, w thout designating
specifically whether these neans consisted of the inposition
of liabilities, penalties, or otherwwse. It certainly does
not exclude the idea that liabilities or penalties are

i nposed for violating the duty declared. The court should
not resort to critical or technical construction of the

| anguage of the title in order to exclude parts of the body
of the act fromits purview W do not feel authorized to
declare that the matter objected to is not properly
connected with the subject-matter enbraced in the title, or
that the title is so restricted as to render its insertion
i nproper. [citations omtted]

Petitioner Tornmey shifts this Court’s attention away from
the | anguage of the title and onto extraneous matters; that is,
t he substantive sections of the act, other than the one under
attack, and the history of the act. (Reply, 10-15) The goal
here, however, is not to divine legislative intent; rather it is
to determ ne whether a reasonabl e person reading the title would
understand that the act relates, in part, to punishnent of

nmurderers and attenpted nmurderers. Mayo v. Polk Co., 124 Fl a.

534, 169 So. 41, 43 (1936) (“The test by which it may be
determ ned whether the title of an act neets this requirenent is

met if its verbiage is sufficient to put one on notice and cause
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himto inquire into and ascertain the contents of the body of the
act.”). The expressly stated subject (an act relating to crimnal
penal ties), of course, puts the reasonabl e reader on notice of
this fact.

Petitioner Torney also contends that “the title of chapter
89-100 violates the inplicit prohibition against m sl eadi ng

titles.” (Reply 9) For the reasons previously stated, Respondent
Moore respectfully disagrees.?
Petitioner Torney relies on the following cases: State v.

Physi cal Therapy Rehabilitation Center of Coral Springs, Inc.,

665 So.2d 1127, 1129-1130 (Fla. 1st DCA 1996) (title provided “An
act relating to nedical practice”; “title, although giving a
virtual index to all of the other provisions of the enactnent,
does not list the provisions of section 16"; “title ... fails ..
to contain broad | anguage permtting one to conclude that a fee
cap such as was inposed in section 16 on all providers of

desi gnated health services was enconpassed by the | egislation”

“title expressly refers to the inposition of a fee cap on

2 Inplicit prohibitions are troubl esone because they
i ncrease the odds of constitutional |egislation being
invalidated. No longer is the | anguage in the constitutional
provi sion the central focus, which in this case is that the

“subject” nmust “be briefly expressed in the title.” Art. I1I, 8§
6, Fla. Const. Shifting the focus onto what is not stated nmakes
it easier to create procedural restrictions on |law naking. It

al so becones easier to overl ook the canon of construction that
requires all doubts to be resolved in favor of uphol ding the
| egi sl ati on.
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radi ati on therapy providers only, creating the appearance that no
ot her fee caps are enconpassed within the act”), app. dismissed,

676 So.2d 414 (Fla. 1996); Christensen v. Conmercial Fishernen’s

Assoc., 187 So. 699, 700-01 (Fla. 1939) (title of act limted to
specific types of nets and inside waters; words in title had
specific meaning in fishing industry and did not include other

types of nets and waters outside |land barriers); State ex rel.

Crunp v. Sullivan, 128 So. 478, 481 (Fla. 1930) (“while it may be

said that the ‘subject’ of the act of 1929 is ‘primary

el ections,” the title indicates that the subject will be dealt
wi th, not generally, but only within a limted and restricted
sphere, to which the proviso of section 18 is foreign”); and

Roul eau v. Avrach, 233 So.2d 1, 2-3 (Fla. 1970) (“the choice of

the word ‘in’ counties wherever used in the title to both Acts

was intended to nmean that the law applied ‘to’ counties and their

law i brary taxes, and not ‘in’ counties to every conceivabl e
i ncidental or renotely-related person”).

Tormey’s reliance on the above cases is msplaced, for they
are distinguishable. Unlike those cases, the challenged
provi sion here relates to both subjects: crimnal penalties and
the protection of |aw enforcenent personnel. Mirderers and
attenpted nurderers are not eligible for provisional credits,
regardl ess of their victinms’ occupation.

The First District in Physical Therapy Rehabilitati on Center

-14-



of Coral Springs ignored conpletely the expressly stated subject

of the legislation (nmedical practice); it required all of the
sections of the act to be listed in the title; and it read the
reference to a fee cap on radi ation therapy to preclude any ot her
fee cap. This case violates the spirit, if not the letter, of

City of Pensacola, supra, as well as Mayo v. Polk Co., 124 Fl a.

534, 169 So. 41, 43 (1936), wherein this Court stated, “The
expression of one thing is the exclusion of another is a sound
rul e of construction as applied to acts of the Legislature, but
it has no application to the title of an act.”

The renedy for violating the title requirenent is severance
of the part that was not properly identified in the title.

Presbyterian Hones v. Wod, 297 So.2d 556, 559 (Fla. 1974) sets

forth the rul es governing severance:

An unconstitutional portion of a general |aw may be del eted
and the remai nder allowed to stand if the unconstitutional
provi sion can be logically separated fromthe remnaining
valid provisions, that is, if the legislative purpose
expressed in the valid provisions can be acconplished

i ndependently of those which are void; and the good and bad
features are not inseparable and the Legislature would have
passed one without the other; and an act conplete in itself
remains after the invalid provisions are stricken.

Wod was reaffirmed in Heggs v. State, 759 So.2d 620, 269 (Fla.

July 10 2000) (“[A] court nmy sever a portion or portions of the
body of a chapter |law that are properly a single subject but have
not been adequately noticed in the title, if severing such

portion or portions would not run afoul of the principles set

-15-



forth in Wod."”)

Assum ng, arguendo, that the title was too restrictive to
permt a provision denying provisional credits to nmurderers and
attenpted nurderers (regardless of the victims occupation), the
remedy is to sever this provision fromthe remai nder of the act.
The | egislative purpose expressed in the valid provisions is
easi |y acconplished independently of the void provision. As to
the valid provisions, crimnals who commt violent crines against
| aw enf orcenment personnel nust receive m ni mum nmandat ory
sentences, and they are ineligible for provisional credits. The
voi d provision does not interfere with inplenentation of these
provi si ons.

Petitioner Tornmey’s contention that logrolling was invol ved
in the passage of this legislation sinply is not true. (Reply,
15) Logrolling occurs when mnority proposals are conbined in a
single bill to obtain a majority vote or when an unpopul ar
proposal is added to a popular one to ensure its passage.
Logrolling is inproper because it leads to a result that would

not otherwi se be attainable. Colonial Inv. Co. v. Nolan, 100

Fla. 1349, 1351-52, 131 So. 178 (1930). An exanple of logrolling

is found in State v. Thonpson, 750 So.2d 643, 648 (Fla. 2000)

(after three donmestic violence bills failed to pass in the House

of Representatives, career crimnal bill was anmended to include
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donmestic violence bills).?3

In the present case, the original bill increased the
puni shment for persons who conmitted violent crinmes against |aw
enf orcenent personnel. Part of the increased punishnent was
ineligibility for early release fromprison due to overcrowdi ng.
That part of the original bill was anmended so that all nurderers
and attenpted nmurderers would be ineligible for provisiona
credits, not just those who targeted | aw enforcenment personnel.
The suggestion that either the original or amended bill could not
have passed standing alone is preposterous. Both are popul ar
| egi sl ati on because their goal is the protection of society
against violent crimnals. Wat this Court said in Burch, 558
So.2d at 3 is equally applicable here: *“There is nothing in this
act to suggest the presence of log rolling, which is the evil
that article Ill, section 6, is intended to prevent. |In fact, it
woul d have been awkward and unreasonable to attenpt to enact nany

of the provisions of this act in separate |legislation.”

3. Chapter 89-100 does not violate the single-subject
requirement of Article III, Section 6, of the Florida
Constitution.

To repeat, “Every law shall enbrace but one subject and

matter properly connected therewith, and the subject shall be

3 There is nothing inherently offensive about nultiple
subj ects being addressed in one bill. |If fair notice is given,
and the conbi ned provisions woul d have passed separately, no harm
is done by joining themin one bill.
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briefly expressed in the title.” Art. I1Il, 8 6, Fla. Const.
(emphasi s supplied) The applicable | aw on the single subject

rule is set forth in State v. Canova, 94 So.2d 181, 184 (Fl a.

1957) :

It is perfectly clear, fromreview ng prior decisions of
this Court, that if a matter is germane to or reasonably
connected with the expressed title of the act, it may be
incorporated within the act wthout being in violation of
our constitution. Provisions which are necessary
incidents to, or tend to nake effective or pronote the
obj ect and purpose of the legislation included in the
subj ect expressed in the title of the act may be regarded as
matters properly connected with the subject thereof. *** [|n
determining if matters are properly connected with the
subj ect, the test is whether such provisions are fairly and
naturally germane to the subject of the act, or are such as
are necessary incidents to or tend to nake effective or
pronote the objects and purposes of |egislation included in
t he subj ect.

The Canova test, which was reaffirnmed in Smth v. Departnent

of I nsurance, 507 So.2d 1080, 1086 (Fla. 1987), focuses on the

relationship of the parts of the act to the subject of the act,
not on the relationship of the parts of the act to each other.
I n other words, the various provisions of an act nust be

| ogically connected to the general subject of the act but not

necessarily to each other.* See also, Burch v. State, 558 So.2d

4 1t, of course, is quite possible for each provision of an
act to be germane to the subject expressed in the title and al so
to be logically connected to each other. See e.qg., State v.

Petruzzelli, 374 So.2d 13, 15 (Fla. 1979) (“Each provision of the
law is fairly and naturally germane to the subject expressed in
the title...; the several provisions are all necessary to achieve

t he purpose of the legislation, and all provisions are naturally
and legally connected to one another.”).
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1, 4 (Fla. 1990) (“Each of these areas [conprehensive crim nal
regul ati ons and procedures, noney | aundering, and safe
nei ghbor hoods] bear a logical relationship to the single subject
of controlling crime, whether by providing for inprisonment or
t hrough taking away the profits of crime and pronoting education
and safe nei ghborhoods.”).

More recently, this Court has focused on the latter
rel ationship; that is, the relationship of the various provisions
of the act to each other, as opposed to the subject natter of the

| egi sl ation. Thonpson v. State, 750 So.2d 643, 647-648 (Fl a.

2000) is illustrative:

After review ng the various sections of chapter 95-182, we
find it clear that those sections address two different

subj ects: career crimnals and donestic violence. The State
argues that the subject of chapter 95-182 is the penalties
to be inposed upon recidivist crimnal offenders, and the
object is to reduce crine by inposing nore severe sanctions
on those crimnal offenders. However, as the Second
District observed: “Nothing in sections 2 through 7
addresses any facet of donestic violence and, nore
particularly, any civil aspect of that subject. Nothing in
sections 8 through 10 addresses the subject of career
crimnals or the sentences to be inposed upon them?”
Thonmpson, 708 So.2d at 317. W agree with the Second
District’s observation

See also Heggs v. State, 759 So.2d at 626 (“After review ng the

vari ous sections contained in chapter 95-184, we concl ude that
our analysis in Thonpson concerning chapter 95-182 nust be
appl i ed here--the donestic violence provisions contained in
chapters 95-182 and 95-184 are not naturally or logically

connected to the remaining crimnal subject matters contained in
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those chapter laws”); State v. Johnson, 616 So.2d 1 (Fla. 1993)

(“As the district court noted, it is ‘difficult to discern a

| ogi cal or natural connection between career crimnal sentencing
and repossessi on of notor vehicles by private investigators.’

We agree. *** No reasonabl e expl anation exists as to why the

| egi sl ature chose to join these two subjects within the sane

| egislative act, and we find that we nust reject the State’'s
contention that these two subjects relate to the single subject
of controlling crime”).

One can see in an instant that a |lot nore | aws coul d be
struck down using the new nethod of anal yzi ng single subject
chal | enges than under the original nmethod. Far |ess deference
and flexibility is accorded the |egislature under the new nethod,
for it is nore difficult to connect the sections to each other
than it is to connect each section to the subject of the
| egi sl ation.

One explanation for the shift in focus may be the Court’s
inplicit concern that the subject in the title my be so genera
and broad that it fails to give notice of the act’s true subject.

See e.qg., Thonpson, 750 So.2d at 648 (title of bill changed from

“Ialn act relating to career crimnals” to “[a]n act relating to
justice systent); Heggs 759 So.2d at 625 (“Chapter 95-184 is
characterized as ‘[a]n act relating to the justice system’'”);

Martinez v. Scanlan, 582 So.2d 1167, 1172 (Fla. 1991)

220-



(legislature’s stated purpose was “conprehensive econonic
devel opnent ") .

Regardl ess of how the issue is analyzed in the present case,
the outcone is the sane--the challenged | aw satisfies the single
subject rule. Chapter 89-100 is entitled, in relevant part, “An
act relating to crimnal penalties.” The title also discloses
that provisional credits are prohibited, and that the provisional
credits statute, 8 944.277, is to be anended. Section 4 of
Chapter 89-100 does in fact anend 8§ 944.277 by excluding from
eligibility for prison overcrowding credits persons who conm t
certain enunerated violent crinmes, either against any citizen of
the state or against |aw enforcenent personnel. The challenged
provision is clearly germane to the subject of crimnal penalties
expressed in the title, and it also is logically connected to
that portion of the act amendi ng section 944.277 to excl ude ot her
of fenders fromeligibility for provisional credits.

What Petitioner Torney in essence is asking this Court to
hold is that the Legislature nust pass two separate |laws to amend
the identical statute, 8§ 944.277; that is, one chapter |aw which
denies provisional credits to all nurderers and attenpted
mur derers and a second chapter | aw which denies provisional
credits to persons who assault, batter, kidnap, and kill |aw
enf orcenent personnel.

Tormey’ s approach draws no di stinction between the two types
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of constitutional violations at issue in the present case. The
first type relates to the title. |If the title is underinclusive,
the error can be corrected by the enactnent of a newlaw with a
broader title, not necessarily by the enactnent of two new | aws.
On the other hand, if the problemis the conbination of two
different subjects in one act, the error nust be corrected by the
enactment of two new | aws. Torney’s approach woul d emascul ate
the liberal construction of the single subject rule and require
this Court to m cromanage the |egislature.

Petitioner Tornmey’'s reliance on Thonpson and Heggs is
clearly msplaced. The expressly stated subject there was
virtually unlimted, and logrolling was involved, whereas the
expressly stated subject here is narrow, and no logrolling is
i nvol ved.

4. The murder exclusion of section 944.277(1l) (i) took
effect on January 1, 1990, which was approximately five
months prior to the date Ms. Tormey robbed and murdered
her victim, and thus it applies to her.

Petitioner Tornmey robbed and nmurdered her victimon May 18,
1990. Section 944.277, Florida Statutes relating to provisional
credits was anmended three tines in 1989. 88 4 and 6, at 256, ch.
89- 100, effective January 1, 1990 and applies to “of fenses
commtted on or after the effective date” (ineligibility for
credits); 88 5 and 52, at 2662-2663, 2690, ch. 89-526, effective
Septenber 1, 1990 (triggering percentage and supervised rel ease);

and 88 5 and 19, at 2717, 2721, ch. 89-531, effective Cctober 1,
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1989 (supervised rel ease).

The amendnents enacted in chapter 89-100 were not included
in chapters 89-526 and 89-531, but they were included in two of
the 1990 anmendnents to 8 944.277. 88 2 and 4, at 201-202, chapter
90-77, effective Cctober 1, 1990 (persons who commt violent
crinmes against justices or judges are not eligible for
provisional credits); 88 1 and 4, at 846-847, ch. 90-186,
effective “Cctober 1, 1990, and shall apply to offenses conmtted
on or after the effective date” (persons who commt certain sex
crinmes and who are serving concurrent sentences from ot her
jurisdictions are not eligible for provisional credits). The
1989 anmendnents were reenacted in Chapter 91-44 as part of the
bi enni al adoption of the Florida Statutes, effective May 2, 1991.

It is Respondent Moore’s position that chapter 89-100 is
constitutional, and that, therefore, the effective date of the
nmur der exclusion is January 1, 1990, which nmeans that Petitioner
Tornmey is ineligible for provisional credits.

Assum ng, however, that a constitutional violation occurred,
the tinme frame for challenging the law would run fromthe
effective date of the lawto the date of its reenactnment. The
| ongest tinme period would be two years, but it could be shorter.

In the present case, there are potentially two tinme franes:

(1) From January 1, 1990, effective date of chapter 89-100,

to May 2, 1991, the date on which chapter 89-100 was reenacted as
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part of the biennial adoption of the Florida Statutes. State v.
Johnson, 616 So.2d 1 (Fla. 1993) (“Chapter 91-44, Laws of
Fl orida, reenacted the 1989 anendnents ..., effective May 2,
1991, as part of the biennial adoption of the Florida Statutes”).
(2) From January 1, 1990, effective date of chapter 89-100,
to Cctober 1, 1990, the effective date of the amendnent to
section 944.277(1) set out in chapters 90-77 and 90- 186.
Shoul d chapter 89-100 be found unconstitutional, it appears
that the first tinme franme applies in the present case based on

this Court’s decisions in Salters v. State, 758 So.2d 667 (Fla.

May 11, 2000) and Trapp v. State, 760 So.2d 924 (Fla. June 1

2000). In Trapp, the same statutes were anended in 1995 and
1996. The statutes were set out in both chapter |laws, and the

1996 amendnents included changes in the | anguage that had been

added in 1995. See e.qg., ch. 96-388, § 53 at 2352-56; ch. 95-
184, 8 6, at 1693-98, cited and discussed in Trapp. Thus, the
effect of Salters and Trapp is that crimnals who nurdered or

attenpted to nurder victins other than | aw enforcenent personnel

before May 2, 1991 are eligible for provisional credits.

B. BECAUSE NONE OF THE OVERCROWDING RELEASE STATUTES ASSURED AN
ELIGIBLE PRISONER THAT THE STATE WOULD NOT TAKE STEPS TO
PREVENT THE PRISON POPULATION FROM REACHING THE STATUTORY
TRIGGERING THRESHOLDS, SUBSEQUENT OVERCROWDING RELEASE
STATUTES THAT PROVIDED FOR THE EARLY RELEASE OF SOME BUT NOT
ALL OF THE PREVIOUSLY ELIGIBLE PRISONERS AT LOWER TRIGGERING
THRESHOLDS THAN PREVIOUS OVERCROWDING RELEASE STATUTES DO
NOT VIOLATE THE EX POST FACTO CLAUSE OF THE UNITED STATES
CONSTITUTION BASED SOLELY ON THE OPERATION OF THE LOWER
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THRESHOLDS .

Ms. Torney contends that even if the Court rejects her
constitutional challenge to the nurder exclusion of section
944.277(1)(i), she is entitled to nore substantial relief than
the 30 days of enmergency gain-tine proposed by the Secretary.
Ms. Torney asserts that this Court’s decision in Gonmez does not
remedy the ex post facto violation created by section 947. 146.
She articul ates her position as foll ows:

Gomez does not renedy the ex post facto violation
created by section 947.146. That case requires only
that the Secretary continue to apply the law in effect
on the date of offense, using popul ation figures that
are thenselves the result of the retroactive excl usions
enacted in the control release statute. Wile Gomez
correctly held that the control rel ease statute was ex
post facto, in that it in substance and effect repeal ed
or anmended the earlier statutes, the renedy provided by
Gomez preserves and extends the ex post facto
violation. It fully allows the retroactive selectivity
(exclusions and inclusions) of control release to
reduce the population in a way that would not have
occurred under provisional release or the earlier
mechani sms. The renedy in Gomez proceeds as if Gomez
held that the State in fact could constitutionally
suppl ant provisional release credits with control

rel ease, but that the State sinply could not cease to
operate the earlier mechanisnms after control rel ease
had its retroactive, disadvantageous effects on Ms.
Tormey. Gomez did not so hold, but the effect of the

i nadequat e renedy that Gomez approved is to belie and
substantially dimnish the express, correct ex post
facto holding in that case.

Torney’s Reply and Amended Petition for Extraordinary Relief at
21.

The substance of Ms. Torney’'s argunent is enbodied in the

35-plus pages contained in Petitioner Hall’'s Suppl enental Reply
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t o Respondent Moore’s Suppl enental Response. However, distilled
to a single sentence, Petitioners Hall and Torney both apparently
contend that once the Florida Legislature enacted the energency
gain-time statute in 1983--which essentially applied to al
prisoners except those serving |life sentences, death sentences,
and firearm nmandatory terns>-the | egislature was thereafter
precluded fromenacting any statute that allowed a nore
restricted group of prisoners fromachieving early release at a

| ower triggering threshold. Such was not the holding of the

United States Suprenme Court in Lynce v. Mathis; neither was it

the holding of this Court in Gonez.® Petitioner Hall and

Tornmey’s entire analysis of the offender groups and the renedies

> In Petitioner Hall’s supplenental reply, upon which

Petitioner Tornmey relies, petitioner takes the position that the
energency gain-tinme statute applies to all prisoners. However,
the emergency gain-tine statute only allowed the application of
t he 30-days of gain-tine to be applied to the sentences of those
pri soners “eligible to earn gain-time”. Those prisoners serving
deat h sentences, life sentences, and firearm nandatories are by
the very nature of their sentences ineligible to earn gain-tine
and therefore were ineligible emergency gain-tine.

® Interestingly, nowhere in the 35 pages devoted to
Petitioner Hall’s argunent nor in the 3 pages devoted to
Petitioner Tornmey’s argunent, which incorporates Hall’s argunent
by reference, does either petitioner quote the holding in Gonez
upon whi ch each so steadfastly relies. They do not do so because
they cannot. Gonez did not hold that the control rel ease statute
was ex post facto as applied to earlier offenders in all aspects,
but only that the “substitution of the Control Rel ease Program by
the State for the statutory overcrowdi ng prograns in effect at
the time of the petitioners’ offenses inproperly curtailed the
availability of future credits” when the sane triggering
thresholds for the earlier statutes were net. Gonez, 733 So. 2d
at 500. (Enphasis supplied.)
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for those groups is based upon their incorrect perception that
this Court and the United States Suprenme Court held the | ower
triggering threshol ds of overcrowdi ng rel ease statutes enacted
after the original emergency gain-tine statute were thensel ves ex
post facto violations. However, this argunent was addressed
explicitly by this Court in Gonez and inplicitly by the United
States Supreme Court in Lynce. In Gonez, this Court discussed
this issue in some detail:

The petitioners contest the Departnent’s proposed
relief because they argue that the use of the Control
Rel ease statute to reduce prison overcrowdi ng by

rel easing the less risky inmates reduced the actual

| evel of prison overcrowding, thereby reducing the
anount of credit now due to the petitioners. W
conclude that if the |egislature had maintained the
percentage threshold for Control Rel ease at bel ow
97.5% by releasing the | ess dangerous i nmates on
Control Release at that |ower level, that action would
probably have prevented the overcrowding | evels from
reaching the higher threshold levels. |If those

t hreshol ds had not been reached, the required

per cent age conti ngency woul d not have cone into
fruition and there woul d probably have been no ex post
facto violation. Id. at 505-506. [FN8]

FN8. The Suprene Court seens to have indicated in
Lynce that had the State been able to rel ease

ot her | ess dangerous inmates and therefore avoid
the occurrence of the requisite |evels of prison
overcrowdi ng, it mght have avoi ded the necessity
of releasing the nore dangerous innates pursuant
to the prior statutes. It stated:

The State, after all, could have alleviated the
overcrowdi ng problemin various ways: It could
have built nore prisons; it could have paroled a
large category of nonviolent offenders;, Or it

m ght have di sconti nued prosecution of sone

cl asses of victinless crines.

Lynce, 519 U. S. at 446, 117 S. C. 891 (enphasis
added). I1d. at 506, n. 8.
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Due to the later increases in the Control Rel ease

t hreshol ds, however, prison overcrowdi ng periodically

did exceed the relevant threshold levels in 1993 and

onward for a nunber of years. Nevertheless, to the

extent that the State did succeed in reducing the

prison popul ation by releasing the | ess dangerous

i nmat es on Control Release, we find no inpropriety.

Therefore, for any tinme-frames in which the prison

popul ation did not exceed the rel evant percentage

t hreshol ds, the Departnment need provide no relief.
ld. at 506.

Thus, the problemrevealed in Gonez was not that the
Legi slature had created a new programto address prison
overcrowdi ng, but rather that it had repealed the earlier
prograns or replaced themw th a programthat was nore onerous to
certain inmates. 1In other words, there was no inpedinment to the
creation of new progranms which would prevent the prison
popul ation from ever reaching the requisite thresholds, but there
was a prohibition to the denial of credits if and when the
t hreshol ds were nmet. The explanation for the difference is
sinple: The Legislature authorized the credits when the prison
popul ation rose to certain levels, but it did not pronmi se to take
no action to prevent the population fromreaching the requisite
| evel s.

Gonez, in fact, is in accord with Lynce, where the Suprene

Court inplicitly reached the sane concl usion:’

" Clearly the Suprene Court nust have considered the ex
post facto inplications of the |ater, nore exclusive overcrowdi ng
rel ease statutes operating at |ower thresholds. After all, based
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The changes in the series of statutes authorizing the
award of overcrowding gain-tinme, do not affect
petitioner’s core ex post facto claim Petitioner
coul d have accunul ated gain-time under the emergency
gain-tinme provision in nuch the sane manner as he did
under the provisional credits statute. W recognize,
however, that although the differences in the statutes
did not affect petitioner’s central entitlenent to
gain-tinme, they nmay have affected the precise anount of
gain-time he received. Between 1988 and 1992, the
provisional credits were authorized when the prison
reached 97. 5% capacity rather than 98% capacity as
under the energency gain-tinme statute. If the prison
popul ation did not exceed 98% of capacity between 1988
and 1992, and if petitioner received provisional
credits during those years, there is force to the
argunent that the cancellation of that portion of the
1,860-day total did not violate the Ex Post Facto

d ause.

Id., 519 U S at 448. (Enphasis supplied.)

Tornmey (and Hall) conplain, as did the inmates in Gonez,
that the prison population did not rise on as frequent a basis to
the triggering thresholds of their respective statutes (energency
gain-time at 99% of |awful capacity and energency gain-tine at
98% of | awful capacity) because of the enactnment of subsequent

statutes which authorized credits for other prisoners at |ower

upon his offense date of October 27, 1985, Lynce’s overcrowdi ng
rel ease entitlement was secured under the enmergency gain-tine
statute at 98% of |awful capacity. The Suprene Court was well
aware that the provisional credits statute and the initial
control release statute operated at |ower triggering threshol ds
and that these later statutes contai ned exclusions that the
energency gain-tinme statute did not. |ndeed, the Court
specifically recognized that if the 98% threshold of Lynce’s
statute was never reached during the time that the provisional
credits statute was operating at the 97.5%threshold, then that
portion of the overcrowding credits awarded prior to reaching the
98% t hreshol d could still be cancel ed under section 944.278

wi t hout offending the ex post facto cl ause.
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thresholds. As was previously pointed out, their conplaint is
unjustified. The emergency gain-tine statute in effect on the
date of both Tormey’'s and Hall’s crines, at nost, prom sed them
early release credits when the prison population rose to a
certain percentage. It did not, in any manner, prom se themthat
t he governnment woul d do nothing to prevent the prison popul ation
fromreaching this percentage (e.g., by releasing other |ess
dangerous innmates earlier or by building nore prison beds). Only
i f such a prom se had been made in the energency gain-tine
statute m ght their argunent have any validity.

Accordi ngly, the renedial offender groups and reli ef
described by the Secretary in the Suppl enmental Response are

conpl ete and consistent with the holdings in Gonez and Lynce.?® °

8 Respondent notes that Petitioner Hall has taken great
issue with the relief the departnent afforded Lynce and those
prisoners in Goup 2 who were simlarly situated to Lynce and the
relief that the departnent has afforded Hall and prisoners |ike
him After remand by the United States Suprene Court, the
departnment restored all of the overcrowding credits to Lynce that
had previously been nade in the formof adm nistrative gain-tine
and provisional credits. The departnent did so not because it
bel i eved that the Suprenme Court had ruled that the emergency
gain-time statute operated identically to the admnnistrative
gain-time and provisional credits statutes, but sinply because
t he popul ation was in excess of the 98% threshold on each of the
dates the awards had been nade and Lynce had been eligi bl e under
the statutes by which the awards were given. Wen devel oping the
proposed relief under each of the overcrowdi ng rel ease statutes
for the various offender groups identified under Gonez, it becane
clear that the departnent may have extended nore credit to Lynce
than the original energency gain-tinme statute possibly would have
aut hori zed based upon the operation of subsections (3) and (4) of
section 944.598 in conjunction with reaching the statutory
threshold triggering the end of each overcrowdi ng epi sode. The
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departnent finds the relief afforded under Lynce to be

di stingui shable fromthe relief proposed under Gonez. Under
Lynce, the question was whether the departnent could
constitutionally cancel overcrowding credits already given under
the authority of section 944.278. After Lynce and during the
pendency of Gonez, the departnent ultinmately determ ned that it
could constitutionally cancel all but 300 days actually awarded
in the formof adm nistrative gain-tine and provisional credits
during the period of February 5, 1987 through January 18, 1991,
to Lynce and those like him The fact that the departnent did
not cancel the days in excess of the 300 days for M. Lynce and
those simlarly situated does not entitle Petitioner Hall to nore
days. Petitioner Hall is not eligible for nor entitled to nore
than 300 days for that time period because he is not simlarly
situated to M. Lynce in that he did not receive benefits under
either the admnistrative gain-time statute or the provisional
credits statute. The distinction between M. Hall’s treatnent
and M. Lynce’'s treatnent is not prem sed on a continuing ex post
facto viol ation because the ex post facto clause is not viol ated
by the |ater overcrowding rel ease statutes sinply because those
statutes triggered at |ower thresholds.

® Qbviously, however, if the Court were to recede fromits
hol ding in Gonez and accept the position of the Petitioners as to
the extent of the ex post facto violation created by the
enactnent of the |ower threshold overcrowdi ng rel ease statutes,
the renedi al offender groups and the proposed relief necessarily
woul d have to be redefined. Petitioners Tornmey and Hall have
chastised the Secretary for “not attenpt[ing] a conputer nodel of
what the popul ati on woul d have been under 1983 | aw al one and
Wi thout the retroactive effects of later law.” See Petitioner
Hal | s Corrected Suppl enental Reply to Respondent Moore’s
Suppl enental Response at 31. Respondent rem nds the Court that
affidavits were presented to the Court in Gonez advising of the
limtations in devel oping a conputer nodel to recreate the
history of Florida s prison popul ati on based upon new vari abl es.
O course, the Secretary has not attenpted to fornulate relief
based upon the Petitioners’ perception of the ex post facto
violation but rather on what his understanding is of the hol dings
of both Gonez and Lynce. Should the Court recede fromits
earlier holding in Gonez on this particular point, it will take
sone time for the departnent to suggest alternative relief.
Petitioners have not been of nuch assistance in this regard
except to conplain that the relief is not enough. And, quite
frankly, Petitioners Hall and Torney’'s suggestion that the only
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Conclusion

For the foregoing reasons, Respondent respectfully requests
the Court to deny Petitioner Torney’ s anended petition
chal | engi ng the excl usi onary provisions of section 944.277(1) (i)
as violative of Article Ill, Section 6, of the Florida
Constitution and to further dismss the case as noot inasnmuch as
Petitioner Tornmey has received full relief in accordance with

this Court’s decision in Gonez v. Singletary, 733 So.2d 499 (Fl a.

1999) .

Respectful ly subm tted,

SUSAN A. MAHER

DEPUTY GENERAL COUNSEL

Fl ori da Bar No. 0438359

The Departnent of Corrections
2601 Bl air Stone Road

Tal | ahassee, Florida 32399-2500
(850) 488-2326

fair relief in these cases is to award to themall adm nistrative
gain-tinme, provisional credits and control release allotnents
previ ously awarded-an anount of credit totaling in excess of 38
years--is sinply preposterous. Wiile the exact historical effect
may not be recreated, suffice it to say that if the 1983 | aw were
operating al one, overcrowding may well have been elimnated far
sooner than actually occurred due to the extraordinarily |arge
eligibility pool. The award of over 38 years of credit to the
larger eligibility pool established by the enmergency gain-tine
statute to control prison overcrowding would very likely be
unnecessary.
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