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PRELI M NARY STATENMENT ABOUT REFERENCES

The Petitioner herein filed a notion for postconviction
relief pursuant to Fla. R Crim P. 3.850. The | ower
court’s denial of that notion is now on appeal before this

Court in Atwater v. State, Case No. 94,865. References to

the record on appeal in that case are of the form e.g., (R
123). References are also nade to the record prepared in
the direct appeal of the petitioner's conviction and

sentence in Atwater v. State, 626 So.2d 1325 (Fla. 1993),

and are of the form e.g., (Dr. 123).

Where there is a reason to draw attention to tri al
counsel in this case, they are referred to as “the
prosecutor” or “defense counsel.” “Appellate counsel” is
the attorney who represented M. Atwater on direct appeal.
The phrase “evidentiary hearing” refers to the evidentiary
heari ng conducted on Atwater’s notion for postconviction
relief. GCenerally, the phrase “trial court” neans the
circuit court which presided over the defendant’s trial,
whereas “lower court” neans the circuit court which presided

over his postconviction proceedi ngs.



PROCEDURAL HI STORY

M. Atwater was indicted by the grand jury in Pinellas
County, Florida, on Septenber 7, 1989 (Dir. 4-5). He was
charged with first-degree prenmeditated nmurder in count | and
armed robbery in count Il. He was not charged with fel ony
murder. (Dir. 4). A sunmary of the facts adduced by the
state was set out in this Court’s opinion on direct appeal.

Atwater v. State, 626 So. 2d 1325 (Fla. 1993). Briefly, the

def endant was convicted of nurdering the 64-year-old fiancee
of his aunt by stabbing himrepeatedly. The jury was
instructed on both theories of first degree nurder. (Dir.
514 et. seq.). The jury found M. Atwater guilty as charged
on May 4, 1990. The first degree nurder verdict was a
general form (Dir. 560-561). The penalty phase took pl ace
on May 16 and 17, 1990, and the jury rendered an advi sory
verdict of death (Dir. 675). After hearing argunment on June
15, 1990, the court sentenced M. Atwater on June 25, 1990,
to death on count I and ten (10) years on count 11,
sentences to run concurrent (Dir. 716-718). The trial court

found three aggravating factors: (1) conmtted during the



comm si on of a robbery; (2) heinous, atrocious or cruel; and
(3) cold, calculated, and preneditated. (Dr. 707-715).
Atinely direct appeal was filed and this Court affirnmed

M. Atwater's convictions and sentences in Atwater v. State,

626 So.2d 1325 (Fla. 1993). The United States Suprene Court

denied certiorari. Atwater v. State, 114 S. C. 1578

(1994).

On direct appeal, counsel raised twelve issues. They
were: |Issue |I: The state’'s evidence failed to rebut the
reasonabl e hypot hesis of innocence that (1) the theft if any
was an afterthought and (2) [the victinm did not have noney
in his pocket. |Issue Il: Because the robbery was not
proved, Atwater did not receive a fair trial by jury on
premedi tated nmurder, and instructing the jury on felony
murder was harnful error. Issue Ill: Excluding the sole
black juror in the venire was error because the record did
not support the conclusion that she did not want to serve on
the jury, and other jurors with responses simlar to hers
were allowed to serve. |Issue |IV: Fundanental error

occurred when the trial judge told the jury that he could



not answer any jury questions about the |aw or provide any
additional instructions. |Issue V: The trial court erred by
al l owi ng evi dence of the defendant’s |ack of renorse and by
referring to it repeatedly in the sentencing order. |ssue
VI: The court inproperly limted the defense presentation of
evidence in the penalty phase by not allow ng defense
counsel to question the wtness about his deposition
statenent that pressure was building up. Issue VII: The
court erred by failing to give a defense instruction which
woul d have clarified for the jury the nature of the heinous,
atrocious, or cruel aggravating circunstance. |Issue VIII:
The finding that the killing was hei nous, atrocious, or

cruel was not supported by the evidence that [the victin]
could have died within a mnute and becone unconsci ous

qgui ckly. Issue I X2 The trial court (1) erroneously
instructed the jury on the aggravating circunstance that the
murder was conmitted during a robbery and (2) erroneously
found this circunstance to exist. |Issue X2 The killing was
done in anger and passion in response to [the victims]

treatnent of Atwater’s aunt and therefore done with a



pretense of justification and was not cold and cal cul at ed.
| ssue XI: The sentencing order did not clearly say which
nonstatutory mtigating factors the judge found or what
wei ght he gave them |Issue XIl: The death sentence was a
di sproportionate penalty.

After discussion, this Court found no error with regard
to Issues I, II, IIl, and IV. Wth regard to |Issue V,
evi dence of lack of renorse, this Court found error but
deened it harmess. |Issue VI, dealing with the trial
court’s failure to call a witness as a court w tness, along
with Issues I X and XIl were found to be without nerit.
| ssues VIl and VIII dealt with the HAC aggravator. This
Court found that the jury instruction actually given was
i nadequate and that the error had been properly preserved,
but that the error was harm ess. In response to Issue X
this Court found that the record was sufficient to sustain
the CCP aggravator and that appell ate counsel’s additional
argunent that the nurder was done with at |east a pretense
of noral justification was without nerit. The argunent

advanced in Issue XI was rejected because the | ower court



had found nonstatutory mtigation to exist although the
sentencing order did not indicate to what extent each factor
exi st ed.

The notion for postconviction relief raised twenty-four
claims for relief. The lower court conducted a Huff hearing!?
on May 15, 1998. By order dated June 29, 1998, the | ower
court summarily denied all clainms except (anended) claim®6
and claim7. (R 226 to 242). The |lower court denied a
nunber of these clains finding that they were procedurally
barred because they shoul d have been raised on direct
appeal. Were clains asserted in the notion for
postconviction relief are presented in this petition, they
are clearly identified and referenced as such. After an
evidentiary hearing on dains 6 and 7 conducted Septenber
11, 1998, the |l ower court denied themas well. (R 364 to
367, order dated January 5, 1999). A tinely notice of
appeal was filed on January 21, 1999, and that nmatter is

presently befordURIBHE CdudN .TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

Huf f v. State, 622 So.2d 982 (Fla. 1993).
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This is an original action under Fla. R App. P.
9.100(a). This Court has original jurisdiction pursuant to
Fla. R App. P. 9.030(a)(3) and Article V, sec. 3(b)(9),

Fla. Const. The petition presents constitutional issues

whi ch directly concern the judgnment of this Court during the
appel | ate process, and the legality of M. Atwater's
convi ction and sentence of death.

Jurisdiction in this action lies in this Court, see,

e.qg., Smth v. State, 400 So.2d 956, 960 (Fla. 1981), for

t he fundamental constitutional errors challenged herein

i nvol ve the appellate review process. See WIlson v.

Wai nwight, 474 So.2d 1163 (Fla. 1985); Baggett v.

Wai nwight, 229 So.2d 239, 243 (Fla. 1969); cf. Brown v.

Wai nwri ght, 392 So.2d 1327 (Fla. 1981). A petition for a

wit of habeas corpus is the proper nmeans for M. Atwater to

raise the clainms presented herein. See, e.qg., Wy v.

Dugger, 568 So.2d 1263 (Fla. 1990); Downs v. Dugger, 514

So.2d 1069 (Fla. 1987); Riley v. Wainwight, 517 So.2d 656

(Fla. 1987); WIson.

This Court has consistently maintained an especially



vigilant control over capital cases, exercising a special

scope of review, see Elledge v. State, 346 So.2d 998, 1002

(Fla. 1977); WIlson v. Wainwight, 474 So.2d at 1165, and

has not hesitated in exercising its inherent jurisdiction to
remedy errors which underm ne confidence in the fairness and
correctness of capital trial and sentencing proceedi ngs.

Way; WIlson; Downs; Riley. This petition presents

substantial constitutional questions which go to the heart
of the fundamental fairness and reliability of M. Atwater's
convi ction and sentence of death, and of this Court's

appel late review M. Atwater's clains are therefore of the
type classically considered by this Court pursuant to its
habeas corpus jurisdiction. This Court has the inherent
power to do justice. The ends of justice call on the Court
to grant the relief sought in this case, as the Court has

done in simlar cases in the past. See, e.qg., Riley; Downs;

Wlson. The petition pleads clains involving fundanental

constitutional error. See Dallas v. Wainwight, 175 So. 2d

785 (Fla. 1965); Palnmes v. Wainwight, 460 So.2d 362 (Fla.

1984). The petition includes clains predicated on

10



significant, fundanental and retroactive changes in

constitutional law. See, e.q., Thonpson v. Dugger, 515

So.2d 173 (Fla. 1987); Tafero v. WAinwight, 459 So.2d 1034,

1035 (Fla. 1984); Edwards v. State, 393 So.2d 597, 600 n.4

(Fla. 3d DCA), petition denied, 402 So.2d 613 (Fla. 1981);

cf. Wtt v. State, 387 So.2d 922 (Fla. 1980). These and

ot her reasons denonstrate that the Court's exercise of its
habeas corpus jurisdiction, and of its authority to correct
constitutional errors such as those herein pled, is
warranted in this action. As the petition shows, habeas
corpus relief would be nore than proper on the basis of M.
Atwater's cl ai ns.

This Court therefore has jurisdiction to entertain M.
Atwater's clainms to grant habeas corpus relief. This and
other Florida courts have consistently recogni zed that the
wit nust issue where fundanental error occurs on crucial
and di spositive points, or where a defendant received
i neffective assistance of appellate counsel. See, e.aq.

Wlson v. Wainwight, 474 So.2d 1163; McCrae v. Wi nwi ght,

439 So.2d 768 (Fla. 1983); State v. Woden, 246 So.2d 755,

11



756 (Fla. 1971); Baggett v. Wainwight, 229 So.2d 239, 243

(Fla. 1969); Ross v. State, 287 So.2d 372, 374-75 (Fla. 2d

DCA 1973); Davis v. State, 276 So.2d 846, 849 (Fla. 2d DCA

1973), affirmed, 290 So.2d 30 (Fla. 1974). The proper neans
of securing a hearing on such issues in this Court is a
petition for wit of habeas corpus. Baggett, 287 So.2d 374-

75; Powel|l v. State, 216 So.2d 446, 448 (Fla. 1968).

M. Atwater's clains are presented bel ow. They
denonstrate that habeas corpus relief is proper in this
case. In light of these circunstances, M. Atwater
respectfully urges that the Court grant habeas corpus
relief.

GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Atwater
asserts that his conviction and sentence of death were
obt ai ned and then affirned during the Court's appellate
review process in violation of his rights as guaranteed by
the Fifth, Sixth, Ei ghth and Fourteenth Amendnments to the
United States Constitution, and the correspondi ng provisions

of the Florida Constitution, for each of the reasons set

12



forth herein. In M. Atwater's case, substantial and
fundanmental errors occurred in his capital trial. These
errors were uncorrected by the appellate review process. As
shown below, relief is appropriate.
CLAI M |

FUNDAMVENTAL ERROR OCCURRED WHEN THE TRI AL

COURT GAVE A NONSTANDARD ENMUNDY Tl SON JURY

| NSTRUCTI ON | N THE PENALTY PHASE.

APPELLATE COUNSEL WAS | NEFFECTI VE I N

FAI LI NG TO RAISE TH S | SSUE

The trial court gave the follow ng penalty phase instruction:
In order to recommend a sentence of death,

you nust find that: One, the defendant killed

or attenpted to kill or intended that the

killing take place, or that lethal force be

enpl oyed; or two, the defendant’s participation

was major and that his state of mnd was one of

reckless indifference to the val ue of human

life.
(Dir. 1820). There were no findings made by either the judge or jury
about the defendant’s “relative culpability.” (See sentencing order,
Dir. 707 et seq).

The placenment of this instruction is also inportant. The

instruction occurs in the mdst of general instructions about the

death penalty. Imediately before it is the standard instruction

that the verdict should be based on the facts and the | aw, and

13



i mediately after it is the instruction that the verdict need not be
unani nous. Because of its placenent, the instruction therefore
appears to apply to the jury' s ultimte decision as a whole, not just
to an acconplice situation.

The only nmention of the word “acconplice” in the penalty phase
instructions appears in the instruction on felony nurder as one of a
nunber of alternative possible circunstances (“. . .was engaged in or
an acconplice in. . .”). dven that there was never any hint of the
exi stence of an acconplice in this case, it is reasonable to assune
that the jury properly disregarded this brief nmention of the word.
For the purposes of this petition, it does not matter whether the
jury connected this nmention of the word “acconplice” with the
instruction cited above or not; in either scenario the jury would
have been fundanentally msled by the instructions.

The first part of this instruction conports with this Court’s

ruling in Jackson v. State, 502 So.2d 409 (Fla. 1986):

| n Cabana? the Supreme Court recognized
that instances may arise in which an appellate
court's fact finding on the Ennund issue woul d
be "inadequate."” 106 S.Ct. at 698, n. 5. In

2Cabana v. Bullock, 474 U.S. 376, 106 S.Ct. 689, 88 L.Ed.2d 704
(1986),

14



order to ensure a defendant's right to an Ennmund
factual finding and to facilitate appellate
review of this issue, we direct the trial courts
of this state in appropriate cases to utilize
the follow ng procedure. The jury nust be
instructed before its penalty phase

del i berations that in order to recomend a
sentence of death, the jury nust first find that
t he defendant killed or attenpted to kill or
intended that a killing take place or that

| ethal force be enployed. No speci al
interrogatory jury fornms are required. However,
trial court judges are directed when sentencing
such a defendant to death to make an explicit
witten finding that the defendant killed or
attenpted to kill or intended that a killing
take place or that lethal force be enpl oyed,
including the factual basis for the finding, in
its sentencing order. CQur holding here
mandating this procedure wll only be
prospectively applied. Past failures of trial
courts to follow this procedure will not be
consi dered reversible error.

ld at 412, 413.2 O note is that this Court did not include the

| anguage, the defendant’s participation was maj or and that
his state of mnd was one of reckless indifference to the val ue of
human life.”

O course, the problemhere is that this is not an acconplice

case. Atwater’'s position is that he came upon the scene of the crine

3The undersi gned has not been able to find any indication that
this “Jackson instruction” has ever been published or promul gated as
a standard instruction.

15



after it took place. His attorney chose to argue that Atwater was
guilty of second, rather than first, degree nurder. The prosecution
argued that Atwater al one was responsible for the nurder. Nowhere in
the record of this case is there any hint that this was an acconplice
situation.

Def ense counsel did not object to the instruction at trial, and
appel | ate counsel did not challenge it on direct appeal. The trial
court did not make any Ennmund-Tison findings in its sentencing order
-- it would have been difficult to do so. |If anything, it appears
that the instructions sonehow slipped into the package that the court
referred to and read fromby m stake. As argued below, the record on
appeal is inconplete in part because it does not contain the package
of witten penalty phase instructions supplied to the jury. In any
event, the record is clear that the jury was given this instruction.

Generally, in the absence of an objection an appellate court
cannot review the propriety of jury instructions unless the

instructions constitute fundanental error. See Jordan v. State, 707

So.2d 816 (Fla. 5th DCA), aff'd, 720 So.2d 1077 (Fla. 1998).
Fundanental error has been described as error "so severe as to have

underm ned the validity of the trial '"to the extent that a verdict of

16



guilty could not have been obtained wthout the assistance of the

alleged error.' "Larman v. State, 724 So.2d 1230, 1231 (Fla. 5th DCA

1999) (quoting State v. Delva, 575 So.2d 643, 645 (Fla. 1991)).

Nevert hel ess:

[Where a trial judge gives an instruction
that is an incorrect statenent of the |aw and
necessarily msleading to the jury, and the
effect of that instruction is to negate the
defendant's only defense, it is fundanental
error and highly prejudicial to the defendant.
Failure to give a conplete and accurate
instruction is fundanental error, reviewable in
t he conpl ete absence of a request or objection.
Rodriguez v. State, 396 So.2d 798 (Fla. 3d DCA
1981); Bagley v. State, 119 So.2d 400 (Fla. 1st
DCA 1960); Motley v. State, 155 Fla. 545, 20
So. 2d 798 (1945).

Carter v. State, 469 So.2d 194 (Fla. 2d DCA 1985). The standard of

review in a case alleging ineffective assistance of appellate counsel
is as follows:

A person convicted of a crine, whose
convi ction has been affirmed on appeal and who
seeks relief fromthe conviction ... on the
ground of ineffectiveness of counsel on appeal
must show, first, that there were specific
errors or om ssions of such magnitude that it
can be said that they deviated fromthe norm or
fell outside the range of professionally
accept abl e performance; and second, that the
failure or deficiency caused prejudicial inpact
on the appellant by conprom sing the appellate
process to such a degree as to undermn ne

17



confidence in the fairness and correctness of
t he out cone.

Johnson v. Wainwight, 463 So.2d 207, 209 (Fla. 1985); Strickland v.

Washi ngton, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984);

Smth v. State, 457 So.2d 1380 (Fla. 1984). Habeas corpus relief is

appropriate where appellate counsel failed to raise fundanental error

appearing on the record. Lowran v. More, (Fla. 2d DCA 1999) 24

Fla. L. Weekly D2554, citing Ferrer v. Mnning, 682 So.2d 659 (Fl a.

3d DCA 1996) .

Appel | ate counsel may be deened to have
rendered ineffective assistance in failing to
raise a nmeritorious issue on appeal even if
trial counsel did not preserve it for appeal if
the error or inpropriety rises to the level of a
due process violation, constitutional violation,
or another matter of fundanental error. Those,
of course, cannot be waived by failure to
object. See Hargrave v. State, 427 So.2d 713
(Fla. 1983).

Meyer v. Singletary, 610 So.2d 1329 (Fla. 4th DCA 1992). The United
States Suprene Court has held that a jury cannot be "affirmatively
msled regarding its role in the sentencing process.” Romano v.

&l ahoma, 512 U.S. 1, 9, 114 S. . 2004, 129 L.Ed.2d 1 (1994). Under
the federal “plain error” standard of review, objections to jury

instructions which were not raised in the trial court warrant relief

18



where there has been (1) error, (2) that is plain, and which (3)

affects substantial rights. Jones v. United States, 144 L.Ed.2d 370,

119 S.C. 2090, 67 USLW 3682 (1999).
The El eventh Crcuit has said:

[ A] defendant has a right to counsel to
aid in the direct appeal of his or her crimnal
conviction. This right to counsel is violated
when appel |l ate counsel is ineffective. This
circuit has applied the Suprenme Court's test for
i neffective assistance at trial, see Strickland
v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L. Ed. 2d 674 (1984), to guide its analysis of
i neffective assistance of appellate counsel
clains. Therefore, [Petitioner] nust show that
hi s appel |l ate counsel's performance was
deficient and that this perfornmance prejudiced
t he def ense.

Heath v. Jones, 941 F.2d 1126, 1130 (11th Gr. 1991).

Both the deficiency and the prejudice arising fromthe erroneous
reading of this instruction are manifest. This Court in Jackson
directed the trial courts to use this instruction “in appropriate
cases,” which this case is not. The instruction itself does not make
any reference to acconplices or initself say that it is only to be
applied in acconplice situations, nor is there any | anguage in the
instructions as a whole indicating that the jury had any choi ce ot her

than to apply this instruction. There is no way the jury could have

19



known that it did not apply to the case, and therefore it nust be

presuned that the jury did apply it to the case. Sutton v. State,

(Fla. 1DCA 1998) 718 So.2d 215; United States v. WIlson, 149 F.3d

1298(11th Cir. 1998); United States v. Calderon, 127 F.3d 1314, 1334

(11th CGr. 1997).

The United States Suprene Court has stated that a jury is
unlikely to disregard a theory flawed in law, but it is likely to
di sregard an option sinply unsupported by the evidence. See Sochor

v. Florida, 504 U S. 527, 538, 112 S. (. 2114, 2122, 119 L.Ed.2d 326

(1992). In Johnson v. Singletary, 612 So.2d 575, 577 (Fla.), cert.

deni ed, 508 U.S. 901, 113 S. . 2049, 123 L.Ed.2d 667 (1993), this
Court stated that it is not error for a trial court to provide the
jury with a proper instruction on the heinous, atrocious, or cruel
aggravator even though that factor could not have existed as a matter

of law. Foster v. State, 679 So.2d 747 (Fla. 1996). The key word in

these cases is the word “option.” The instruction given the jury in
this case did not provide an option. It defined a death eligible
def endant as one who either intended that a killing take place or
that | ethal force be used — in other words one who preneditated — or

as one whose state of mnd was one of reckless indifference to the

20



val ue of human life.

This | anguage is al nost identical to that of the second
degree murder instruction given during the guilt phase (*“.

is of such a nature that the act itself indicates an

indifference to human life.” (Dir. 1472)). \hatever
narrowi ng function the instruction on CCP may have had was
conpletely negated by this instruction. |In fact, if
anything, the instruction as msapplied to this case had the
effect of broadening the class of death eligible defendants
to include those deened guilty of second degree nurder. It
thus violated the Ei ghth and Fourteenth Amendnents to the United
States Constitution, and prevented the constitutionally required

narrowi ng of the sentencer's discretion. See Stringer v. Black, 112

S. &. 1130 (1992); Maynard v. Cartwight, 108 S. . 1853, 1858

(1988).

If that is not bad enough: as argued el sewhere in these
proceedi ngs, defense counsel at trial not only conceded his
client’s guilt of second degree nurder, he actively pronoted
the idea — he insisted that his client was, in fact, guilty

of second degree murder. During his closing statenent, defense

21



counsel repeatedly conceded M. Atwater's guilt (RL. 662-672, 704-
712). These concessions included, inter alia, the foll ow ng:
We're not hiding anything fromyou. W're

asking you to do your duty, to render the only

verdict that is fair and just, and that is as to

Count One of the indictrment, that Jeffrey

Atwater is guilty of Murder in the Second Degree
(Dir. 1402). The net effect of that argunent coupled with
this instruction is that this is a case where defense
counsel, albeit unintentionally, forcefully argued to the
jury that his client was an appropriate candidate for the
death sentence. Thus, this is not an isolated error, but
rat her one that perneated the entire proceedings. The
instruction was an incorrect statenent of the law, it was
necessarily msleading to the jury, and the effect of that
instruction was to transform defense counsel’s main argunent in the
guilt phase into a reason for sentencing his client to death. It was
fundanmental error and highly prejudicial to the defendant. Appellate
counsel therefore failed to raise a neritorious claimthat was

reviewabl e as a matter of constitutional and fundamental error, and

pursuant to this Court’s decision in Hargrave v. State, supra, habeas

relief should be granted.
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CLAIM Il
MR ATWATER S SENTENCE RESTS UPON AN
UNCONSTI TUTI ONALLY AUTOVATI C AGGRAVATI NG
Cl RCUMSTANCE, I N VI OLATION OF THE SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON.

This claimwas raised in CaimXV of the postconviction
nmotion. In that Caim collateral counsel challenged the
CCP, in the comm ssion of, and HAC aggravators. The | ower
court cited and incorporated the state’s argunent that the
propriety of the instructions on CCP and in the comm ssion
of a robbery were raised on direct appeal and therefore were
not cogni zable in a notion for postconviction relief. (R
236). In fact, appellate counsel challenged all three
instructions and the trial court’s findings in Issues | X and
X of the initial brief on appeal, but not for the reasons
set out here. Instead, he argued that the evidence was
insufficient to sustain a guilty verdict on the charge of
robbery so that instructing the jury on robbery and CCP in

t he penalty phase was error. Likew se, he argued that HAC

did not apply because the evidence did not exclude the

23



theory that the victimdied within a short period of tine.
In short, appellate counsel challenged the sufficiency of
the evidence to sustain these aggravators, but did not
address the procedural issue created by the indictnment and
t he general verdict discussed below. Thus, the precise

i ssue presented here was not raised or considered in the
di rect appeal .

Atwater was indicted for first degree preneditated
nmurder, but the jury was instructed on both the
prenmeditation and felony nurder theories. The jury returned
a general verdict finding the defendant guilty of first
degree nmurder and later returned an advisory verdict of
deat h wi t hout maki ng findi ngs about any specific
aggravat or s.

The death penalty in this case was predicated upon the
application of an automatic aggravator, a fact which was
reflected in the judge s sentencing order:

By its verdict finding the Defendant
guilty of Robbery Wth a Deadly Wapon, it
is obvious that the jury found this factor
to exist beyond a reasonabl e doubt. The

Court, having heard the testinony elicited
at trial, concurs and finds that this

24



aggravating factor does exist beyond a
reasonabl e doubt.

(Dir. 707) (enphasis added). The jury was told:

The aggravating circunstances that
you may consider are limted to any of the
follow ng that are established by the
evidence: One, the crine for which the
defendant is to be sentenced was conmtted
whil e he was engaged in or an acconplice
in the comm ssion or an attenpt to commt
or flight after commtting or attenpting
to commit the crime of robbery .

(Dir. 1817-1818). This Court has held that a charge of
premeditated nmurder is sufficient to support a conviction

for felony nurder. Bush v. State, 461 So.2d 936 (Fla.

1984), cert. denied, 475 U.S. 1031, 106 S.C. 1237, 89

L. Ed. 2d 345 (1986); Knight v. State, 338 So.2d 201 (Fl a.

1976) . In Larry v. State, 104 So.2d 352 (Fla. 1958), this

Court expl ai ned:

Furthernore, we think there was anpl e
evi dence to sustain a verdict for nurder
in the first degree conmtted in the
perpetration of a robbery. The trial
judge instructed the jury on this phrase
of the law. Hi s instruction was warranted
by the evidence and in such a case
preneditation is presuned as a matter of
law. Leiby v. State, Fla., 50 So.2d 529.
Proof of a homcide conmtted in the
perpetration of the felonies set forth in

25



s 782.04, Florida Statutes, F.S. A, may be
shown under an indictnent charging the

unl awful killing of a human being froma
premeditated design. Killen v. State,
Fla., 92 So.2d 825; Everett v. State,

Fla., 97 So.2d 241.

The jury was given a packet containing the jury
instructions, but it was not given a copy of the indictnent.
(Dir. 1488). The result in this case is that, because the
jury was instructed on felony nurder, because the jury
returned a general verdict of guilt as to first degree

mur der, and because the jury did not nmake findings as to the
exi stence of aggravating circunstances, it may well be true
that the jury disregarded the el enent of preneditation

al toget her and proceeded only on the theory of a nurder
commtted in the course of a robbery. There is no way to
tell otherw se.

In Yates v. United States, 354 U S. 298, 77 S.Ct. 1064,

1 L.Ed.2d 1356 (1957), the U S. Supreme Court held that a
convi ction under a general verdict is inproper when it rests
on nultiple bases, one of which is legally inadequate. A
reviewi ng court cannot then be certain which of the grounds

was relied upon by the jury in reaching the verdict. 1In
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Giffinv. United States, 502 U S. 46, 112 S . . 466, 116

L. Ed.2d 371 (1991), the Court clarified that the Yates rule
did not apply when the alternative ground was |egally proper
but failed because of insufficient evidence. Nevertheless,
the issue here is not whether the verdict nust be vacated,
but rather nmerely one of interpretation of the verdict. It
is utterly clear that in this case the state vigorously
sought a conviction on both theories, including felony

mur der .

In Spencer v. State, 693 So.2d 1001 (Fla. 4th DCA), rev.
deni ed, 698 So.2d 1225 (Fla. 1997), this Court reversed a
mur der conviction on a general verdict because the jury was
instructed on both attenpted first degree felony nurder, a
nonexi stent crine, and attenpted preneditated nmurder, and
both theories were argued to the jury, explaining:

The state maintains that any error
was harm ess because the evidence
supported a conviction for attenpted
first-degree preneditated nurder.

However, because the jury was instructed
on both attenpted first-degree felony
nmurder and attenpted first-degree

prenedi tated nurder and both theories were
argued to the jury, it is not possible to
determne with any certainty upon which of
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the two theories the jury relied in
convi cting appel |l ant of attenpted
first-degree nurder. Accordingly, the
fact that the jury was instructed on
attenpted first-degree felony nurder
cannot be considered harnl ess error.

693 So.2d at 1002. 1In a sentence enhancenent situation

i nvol ving the use of a firearmduring the comm ssion of a
felony, this Court has held that a finding adverse to the
def endant nust be based on a specific jury finding:

The district court held, and we
agree, "that before a trial court may
enhance a defendant's sentence or apply
t he mandatory m ni num sentence for use of
a firearm the jury nust make a finding
that the defendant commtted the crine
while using a firearmeither by finding
himguilty of a crinme which involves a
firearmor by answering a specific
guestion of a special verdict formso
indicating." 434 So.2d at 948. See al so
Hough v. State, 448 So.2d 628 (Fla. 5th
DCA 1984); Smith v. State, 445 So.2d 1050
(Fla. 1st DCA 1984); Streeter v. State,
416 So.2d 1203 (Fla. 3d DCA 1982); Bell v.
State, 394 So.2d 570 (Fla. 5th DCA 1981).
But see Tindall v. State, 443 So.2d 362
(Fla. 5th DCA 1983). The question of
whet her an accused actually possessed a
firearmwhile conmtting a felony is a
factual matter properly decided by the
jury. Although a trial judge may nake
certain findings on matters not associ ated
with the crimnal episode when rendering a
sentence, it is the jury's function to be
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the finder of fact with regard to matters
concerning the crimnal episode. To allow
a judge to find that an accused actually
possessed a firearmwhen commtting a
felony in order to apply the enhancenent
or mandatory sentenci ng provisions of
section 775.087 would be an invasion of
the jury's historical function and could
lead to a mscarriage of justice in cases
such as this where the defendant was
charged with but not convicted of a crine
involving a firearm

State v. Overfelt, 457 So.2d 1385, 1387 (Fla. 1984). In

Stromberg v. California, 283 U.S. 359, 51 S.C. 532, 75

L. Ed. 1117 (1931), the United States Supreme Court reversed
t he general verdict against Stronberg as it was inpossible
to tell if her conviction rested on one of three theories of
prosecution, one of which was unconstitutional. 283 U S. at
370, 51 S.Ct. at 536. Stronberg stands at |east for the
principle that, where a provision of the Constitution
forbids conviction on a particular ground, the
constitutional guarantee is violated by a general verdict

that may have rested on that ground. Giffin v. United

States, 502 U.S. 46, 53, 112 S.Ct. 466, 471, 116 L.Ed.2d 371
(1991) .

In Allison v. Mayo, 158 Fla. 700, 29 So.2d 750 (1947),
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t he def endant was convicted by general verdict for

si mul taneously (1) breaking and entering, and (2) entering
wi t hout breaking. These verdicts were inconsistent and
repugnant. This Court upheld the defendant's argunent,
present ed by habeas corpus petition, that under these
circunstances only the sentence (and presunmably the
conviction) for the lesser crine could stand.

In MIls v. State, 476 So.2d 172, 178 (1985), this Court

concl uded that the |egislature had reasonably determ ned
that a first-degree nurder commtted in the course of

anot her dangerous fel ony was an aggravated capital felony.
On the other hand, this Court has vacated the death penalty

in cases involving a “robbery gone bad.” Terry v. State,

668 So.2d 954 (Fla. 1996). Sinclair v. State, 657 So.2d

1138 (Fla. 1995), Thonpson v. State, 647 So.2d 824 (Fl a.
1994). Wiile the facts adduced by the state in the trial of
this case construed in a |light unfavorable to the defendant
admttedly indicate nore than that, the fact that the

convi ction was based only on a general verdict and that

there is nothing in the record indicating that the jury nade
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any finding with regard to preneditati on does not support a
conclusion that the jury found anything nore than a fel ony

murder. See generally Tricarico v. State, 711 So.2d 624

(Fla. 4th DCA 1998): “Overwhel mi ng evi dence of preneditated
nmur der does not, as we have suggested, elimnate the doubt
as to which of the two theories the jury rested its
deci sion.”

Aggravating factors nust channel and narrow the
sentencer's discretion. A state cannot use aggravating
"factors which as a practical matter fail to guide the

sentencer's discretion." Stringer v. Black. The use of

this automatic aggravating circunstance did not "genuinely
narrow the class of persons eligible for the death penalty,"

Zant v. Stephens, 462 U.S. 862, 876 (1983); therefore, the

sent enci ng process was unconstitutionally unreliable,
particularly since the jury could count two circunstances in
its finding. 1d. "Limting the sentencer's discretion in

i nposing the death penalty is a fundanental constitutional
requirenent for sufficiently mnimzing the risk of wholly

arbitrary and capricious action.” Mynard v. Cartwight,
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486 U.S. 356, 362 (1988).
Wei ghing of invalid aggravating circunstances at the
penal ty phase defeats the narrow ng which nmust occur there:
[ When the sentencing body is told to

weigh an invalid factor in its decision, a

review ng court may not assunme it would

have nade no difference if the thunb had

been renoved fromdeath's side of the

scale. \When the weighing process itself

has been skewed, only constitutional

harm ess-error anal ysis or reweighing at

the trial or appellate level suffices to

guarantee that the defendant received an

i ndi vi dual i zed sentence.
Stringer, 112 S. C. at 1137. M. Atwater was denied a
reliable and individualized capital sentencing determnation
in violation of the Sixth, Ei ghth, and Fourteenth Amendnents
to the United States Constitution.

As noted above, appellate counsel failed to raise this

i ssue and collateral counsel was prhibited fromraising this
i ssue because it should have been raised in direct appeal.

Appel | ate counsel failed to neet the standards set out in

Wlson v. Wainwight, 474 So.2d 1162 (Fla. 1985), and

At wat er should be granted relief.

CLAIM 1T
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MR ATWATER S RI GHTS UNDER THE EI GHTH AND
FOURTEENTH AMENDMENTS WERE DENI ED BY THE
JURY'S AND THE JUDGE' S CONSI DERATI ON OF
NON- STATUTORY AGGRAVATI NG Cl RCUMSTANCES.
THE PROSECUTOR S | NFLAMVATORY AND | MPROPER
COMVENTS AND ARGUMENT, NON- STATUTORY
AGGRAVATI NG FACTORS AND THE SENTENCI NG
COURT' S RELI ANCE ON THESE NON- STATUTORY
AGGRAVATI NG FACTORS RENDERED MR ATWATER S
CONVI CTI ON AND DEATH SENTENCE
FUNDAMENTALLY UNFAI R AND UNRELI ABLE I'N

VI OLATI ON OF THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.  APPELLATE COUNSEL RENDERED

| NEFFECTI VE ASSI STANCE BY FAI LI NG TO RAI SE
TH'S CLAIM

This issue was raised in daimX Il of the post
conviction notion. The lower court sunmarily denied it for
the foll ow ng reasons:

The State responds that the defendant
does not offer record support for his
cl ai mthat evidence and argunent about the
character of the victimwere presented to
the jury. 1In addition, the claimis
procedural |y barred because it was
avai l abl e for appeal. Hardw ck v. Dugger,
648 So.2d 100 (Fla. 1994).

The Court finds that this claimis
insufficiently alleged. Defendant offers
only general allegations, and does not
reference the record to support his
al l egations that non-statutory aggravators
wer e consi dered and that there was
prosecutorial msconduct. This Court
finds that this claimis without nerit, as
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is the allegation of ineffective

assi stance of counsel for failing to

obj ect.
(R 235). Appellate counsel did argue on appeal that the trial court
erred by allow ng evidence of the defendant’s | ack of renorse and by
referring to lack of renorse in its sentencing order in Issue V of
his brief on direct appeal, and this Court found on this point alone
that there was error, albeit harm ess. Neverthel ess, appellate
counsel should have, but did not, raise the overall use of
nonst at ut ory aggravati on and an overall pattern of inproper argunent
and overreaching by the prosecution at the penalty phase.

At the penalty phase the defense offered testinony relating to
Atwater’s intoxication at the tinme of the offense and expert
testinmony fromDr. Merin relating to a variety of nental health
i ssues.

The first thing the prosecutor said in penalty phase cl osing
argunent was:

Menbers of the jury, Jeffrey Atwater’s
nmot her didn’t do this. She's not responsible
for this. Society didn't do this. Society is
not responsi bl e for what happened to Kenny
Smth. Jeffrey Atwater is responsible for what

happened to Kenny Smth.

You returned in the first part of this
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phase a unani nous verdict indicating he was
absolutely guilty of Murder in the First Degree
and robbery of Kenny Smith, and because of his
responsi bility, because of the aggravation in
this case and the lack of mtigation in this
case, it is his responsibility to die for his
actions.

(Dir. 1770). The prosecutor then discussed Dr. Merin's testinony
whi | e sounding the responsibility thene and said:

These are character disorders. These are
reflected in a lifestyle that he has chosen,
fromthe many decisions he has had to nake over
the course of his life. From childhood, from
adol escence, through adul t hood.

(Dir. 1772, -3). The defense had presented testinony about the

def endant’ s background during the evidentiary portion of the penalty
phase, but when Dr. Merin did testify about the defendant’s famly
hi story, he did not have much to say about it, and counsel’s
guestions did not help the defense cause:

A. And finally, as | indicated in the
body of ny report, M. Atwater had experienced
significant enotional trauna as he grew up.
There was an abusive and depriving not her,
virtually no significant male in his life, a
nunber of males who were know ngly invol ved
i nappropriately with his nother, poor schooling,
the early devel opnment of a substance abuse
configuration, and few solid resources, stuff
that’ s inside an individual that nakes up a good
character.
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(Dir.

1697) .

Q Okay. Doctor, you have descri bed
soneone with a significantly deprived
background, and so on and so forth, and the
jury’'s heard your own words and those of M.
Atwater’s through you. 1Is it possible that sone
ot her person who grew up in, we’'ll say, an
i dentical environnent, would have cone out of
the neat grinder, so to speak, very much
different than ny client, M. Atwater.

A. 1t’s possible, but given the nature of
hi s background, it would have been kind of
difficult to do so. This type of deprivation is
sonmewhat different fromthe kid who grows up in
a war, reasonable famly that’s entirely broke,
lives in a bad end of town, that sort of thing,
or even the youngster who has sone internal
assets but whose father is a drunk ad never
home, or beats the nother, or the nother is out
working in a laundry, whatever, and then he
deci des he’s going to nake sonething of hinself
and noves along in school and in |life and does
i ndeed do sonething with hinself. Many of those
kids turn out to be pretty good.

But given this background, | think the
crucial elenent is, he had no identity. He had
no i dea who he is. He still doesn’'t know who he
iS.

Q How can that lead up to this, where we
are today?

A. He follows no rules, he's an
opportuni st, he’s hedonistic, he’ s inpulsive. He
doesn’t nmuch care about social val ues or soci al
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rules. He'll follow a social rule if it also
happens to neet his own needs, but if it
doesn’t, he’ll go his own way.

Q Well, Doctor, you ve tal ked about M.
At wat er as being hedoni stic, someone who acts on
i mpul ses, sonewhat immature fromthe standpoint
t hat he does what the hell he wants to do it
when he wants to do it,
right

(Dir. 1698, 1699). Defense counsel went on to ask Dr. Merin whether
the defendant’s “personality disorder” was of his own naking, or
whether it was the product of his external environment (Dir. 1699).
Dr. Merin said it was a function of both. (Dir. 1700). He went on
to say:
[What we’'re dealing with is a behavi oral

problem that is a behavioral disorder, that is

a di sorder wherein he does have control of his

t hought processes, can nake deci sions, can make

choi ces but whose lifestyle is often in

di sagreenment with the general social norm wth

the main stream of social thinking. There s a

di sdain for social values on the basis of the

manner in which he answered this exam nati on.

(Dir. 1645, -5).

Q It suggests a significant or m ninmum
behavi oral disorder.

A. A significant behavioral disorder.
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(Dir. 1649).

But what we find here was that he was high
on a scale referred to as the PD scale. W used
torefer to it as the psychopathic deviate scal e

(Dir. 1651).

Q Ckay. Now, M. Atwater’s been found
guilty as charged, First Degree Murder, robbery
and yet he denied to you that he commtted the
nmurder. \What significance do you attach to his
deni al of that offense, if any?

A, Well, that would be consistent with
what we refer to as an antisocial or sociopathic
personality.

(Dir. 1703). Dr. Merin' s conclusion of the defense’s case in chief
in the penalty phase was:

When one grows in that direction, you have
a certain disdain for social values, for rules,
for law, for order, for organization, and it’s
pretty nuch the way he operated. He would
accede to the rules if it happened to neet his
needs, if the rules and his own needs were
opposed to one another, he would foll ow his own
urges, unlike the typical individual who
suppresses and subnerges our own inpul sive needs
to the welfare of society, or to the rules of
society, or to the values of the church or to
whatever. Wth him he would operate on the
basis of what’'s best for nme, what can | do, and
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| don’t nuch care about anybody el se.

But at that point, he was making
decisions. As he grew beyond that, it would be
virtually just a matter of tine before sonething
woul d occur that would reflect the extent to
whi ch he did not care about society, the extent
to which he was insensitive to others, the
extent to which he would behave in an unfeeling
sort of way, the extent to which he woul d not
| earn from experience, the extent to which his
behavi or woul d reflect shallow attitudes toward
ot her peopl e.

It was al nost sonething that perhaps could
have been predicted. W couldn’t have predicted
necessarily that he was going to kill sonebody,
but we could have predicted that this was the
sort of personality that gets into trouble with
the social order. Not a matter of neurosis, not
a matter of psychosis. It’s a matter of how he
chose to behave.

MR VWH TE: Thank you.
(Dir.1711). Dr. Merin's diagnosis and explication of antisoci al
personal ity di sorder was reenphasized in cross exam nation:
Q In maki ng your diagnosis of an
anti soci al personality disorder, did you feel
that he failed to conformto social norns with
respect to lawmful behavior as indicated by
repeated performng antisocial acts that are
grounds for arrest?

A. Yes.

(Dir. 1723). The prosecutor then went on to elicit the “no renorse”
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testinmony which was considered by this Court on direct appeal.

I n essence, defense counsel called as its star witness an expert
who provi ded extensive evidence of nonstatutory aggravating
ci rcunstances. Unsurprisingly, the prosecutor effectively used Dr.
Merin's testinmony in his closing argunent:

And what did Dr. Merin tell you about
t hese personality profiles? H's choices. He
chose — chooses to be hedonistic, selfish, self-
gratifying, manipul ative, deceptive, self-
serving with no regard for the truth, not
governed by a great sense of guilt or
consci ence, doesn’t care about his affects of
hi s behavi or on other people, and he
sadi stically enjoys hurting other people just
for the sake of hurting other people.

(Dir. 1780). The legality of the prosecutor’s remarks is
guesti onabl e:

| cannot agree with the majority that it
was permssible for the State to tell the jury
that the appellant's entire case for mtigation
was "the nost aggravating factor of all"” in
det er mi ni ng whet her appel l ant shoul d be
sentenced to death. This assertion constitutes
a violation of this Court's consistent and
repeated adnonitions that the only matters that
may be asserted in aggravation are those set out
in the death penalty statute. G ossman v.
State, 525 So.2d 833 (Fla. 1988);Floyd v. State,
497 So.2d 1211 (Fla. 1986); Drake v. State, 441
So.2d 1079 (Fla. 1983); Purdy v. State, 343
So.2d 4 (Fla. 1977). A jury can hardly be
expected to engage in a reasoned process of
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bal anci ng aggravation and mtigation when it has
been told by the State that it can and shoul d
add the defendant's evidence of mtigation to

t he aggravation side of the scales, especially
when this assertion is given legitimcy by the
trial court's rejection of an objection.

Moore v. State, 701 So.2d 545, 552 (Fla. 1997) (Anstead, J.,

concurring in part and dissenting in part), cert. denied, -- US. --
, 118 S.Ct. 1536, 140 L.Ed.2d 685 (1998).

This case is not like those in which defense counsel presented
mtigation and collateral counsel argues that it was not enough.
Rather, it is nore |like those cases where the defense at trial did

nore harmthan good. See Horton v. Zant, 941 F.2d 1449 (11th Gr.

1991) (attorney attacked defendant's character and separated hinself

fromdefendant); dark v. State, 690 So.2d 1280 (Fla. 1997) (portions
of counsel's argunment had the effect of encouraging the jury to

i npose the death penalty); Dobbs v. Turpin, 142 F.3d 1383, 1386-87

(11th Cr. 1998) (counsel's closing argunment mnimzed jury's
responsibility for determ ning appropriateness of death penalty);

Rose v. State, 675 So.2d 567 (Fla. 1996) (counsel |atched onto a

strategy which even he believed to be ill-conceived).
Def ense counsel shoul d have objected to the prosecutor’s

use of background mtigation as a nonstatutory aggravating
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circunstance. In this regard, defense counsel was al so
ineffective for failing to object when the prosecution nade
the followng flatly inproper remark during penalty phase
cl osi ng argunent:

| guess there could be nore horrible
deaths than this, but_can you imagine a
worse way to end your life? Look at the
final position he was found, his hands,
hi s
final -- final gasps of life, agony, blood
under his fingernails as if he was hol ding
his face or his throat, left there
bl eeding to death on the floor of his own
house, his own bl ood.

(Dir. 1789). [Emphasis added.] This argunent was inproper.

Bertolotti v. State, 476 So.2d 130 (Fla. 1985) (such
viol ations of the "Colden Rul e" against placing the jury in
the position of the victim and having themimagine their

pain are clearly prohibited); Garron v. State, 528 So.2d 353

(Fla. 1988) at 358-59 & n. 6 (Fla. 1988) (stating that

"gol den rul e" argunents which inject enotion and fear into
jury deliberations are outside scope of proper argunent).
Thi s point was not preserved by an objection, and this Court
has al ready found that another clearly inproper use of a

nonstatutory aggravating circunstance (lack of renorse) was
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harm ess error in this case. Atwater v. State, 626 So.2d

1325 (Fla. 1993). Neverthel ess, appellate counsel’s failure
to raise all aspects of the prosecutor’s argunment and the
trial court’s consideration of nonstatutory aggravation
prevented this Court from considering the fundanental
unreliability of the death sentence in this case on direct
appeal .

In Teffeteller v. State, 439 So.2d 840 (Fla. 1983), the Florida

Suprenme Court remanded the case for a new sentenci ng hearing where
the prosecutor's closing remarks "were patently and obvi ously nade
for the express purpose of influencing the jury to recommend the
deat h penalty" on the basis of an inproper argunent. 439 So.2d at
845. In such cases, the court noted, "the only safe rule appears to
be that unless [it] can be determ ne[d] fromthe record that the
conduct or inproper remarks of the prosecutor did not prejudice the
accused, the . . . [sentence] nust be reversed." 1d. The

curmul ative effect of the inproper prosecutorial argunents

was to deprive M. Atwater of his fundanental right to a

fair sentencing hearing, in violation of due process and the

prohi biti on agai nst cruel or unusual punishnents. See
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DeFreitas v. State, 701 So.2d 593, 596 (Fla. 4th DCA 1997),

guoting Peterson v. State, 376 So.2d 1230, 1234 (Fla. 4th

DCA 1979) ("Wen the prosecutorial argunment taken as a whole
is '"of such a character that neither rebuke nor retraction
may entirely destroy their sinister influence . . . a new
trial should be granted, regardl ess of the | ack of objection
or exception'"). Here, such inproper conduct constitutes
fundanmental error that requires reversal of the death
sentence, even in the absence of proper objections by M.

Atwater's trial counsel. See Pate v. State, 112 So.2d 380,

385 (Fla. 1959). However, in the instant case, appell ant
counsel inexplicably failed to raise these issues, thereby
prejudicing M. Atwater. Habeas relief is warranted.

The sentencer's consideration of inproper and
unconstitutional non-statutory aggravating factors viol ated
the Eighth and Fourteenth Amendnents to the United States
Constitution, and prevented the constitutionally required

narrowi ng of the sentencer's discretion. See Stringer v.

Bl ack, 112 S. C. 1130 (1992); Mynard v. Cartwight, 108 S.

Ct. 1853, 1858 (1988). As a result, these inpermssible

44



aggravating factors evoked a sentence that was based on an
"ungui ded enotional response,” a clear violation of M.

Atwater's constitutional rights. Penry v. Lynaugh, 108

S.Ct. 2934 (1989).
Limtation of the sentencer's ability to consider
aggravating circunstances other than those specified by

statute is required by the Ei ghth Anendnent. Maynard v.

Cartwight, 486 U S. 356 (1988). Aggravating circunstances

specified in Florida's capital sentencing statute are
excl usive, and no other circunstances or factors nay be used
to aggravate a crine for purposes of the inposition of the

death penalty. Mller v. State, 373 So.2d 882 (Fla. 1979).

The penalty phase of M. Atwater's trial did not conport
with these essential principles. Rather, the State argued
nonstatutory aggravating circunstances which were not
rel evant to any statutory aggravating factors as a basis for
i mposi ng deat h. Appellate counsel rendered ineffective
assi stance by failing to argue the cunul ative effect of the
prosecutor’s m sconduct.

CLAIM IV
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ELECTROCUTI ON | S CRUEL AND UNUSUAL PUNI SHVENT
This issue was pled as part of a part of daimXVIII in
t he postconviction. The State responded and the | ower court
agreed that this Court has ruled otherwise. As of this
witing the matter is before the United States Suprene
Court. Neither defense counsel nor appellate counsel raised
this issue. Both should have done so.
CLAIM V
MR. ATWATER S SI XTH, EI GHTH AND FOURTEENTH
AVENDVENT RI GHTS WERE VI OLATED BECAUSE NO
RELI ABLE TRANSCRI PT OF H' S CAPI TAL TRI AL
EXI STS, RELI ABLE APPELLATE REVI EW WAS AND
| S NOT PCSSI BLE, THERE IS NO WAY TO ENSURE
THAT VWHI CH OCCURRED IN THE TRI AL COURT WAS
OR CAN BE REVI EWED ON APPEAL, AND THE
JUDGVENT AND SENTENCE MUST BE VACATED
The due process constitutional right to receive trial

transcripts for use at the appellate | evel was acknow edged

by the Suprenme Court in Giffinv. Illinois, 351 U S 212

(1956). The existence of an accurate trial transcript is
cruci al for adequate appellate review. 1d. at 119. The
Si xt h Anendnent al so mandates a conplete transcript. In

Hardy v. United States, 375 U S. 277, 288 (1964), Justice

Gol dberg, in his concurring opinion, wote that since the
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function of appellate counsel is to be an effective advocate
for the client, counsel mnmust be equipped with "the nost
basi ¢ and fundanmental tool of his profession . . . the
conplete trial transcript . . . anything short of a conplete
transcript is inconpatible with effective appellate
advocacy. "

M. Atwater filed a Motion to Recall the Mandate and/or
to Reopen the Direct Appeal and a Mdtion to Suppl enent the
Record on Appeal. This notion was denied by Order of this
Court dated Cctober 16, 1995. At the tinme of appeal,
counsel was provided with an i nadequate record where
substantial pre-trial and trial proceedings were made off

the record. M. Atwater was arrested on August 11, 1989,

and his trial conmrenced on May 1, 1990. Except for two
notions for continuances in |ate April of 1990, the record
on appeal is conpletely devoid of any transcripts from
proceedi ngs occurring before the start of trial. The
transcri bed record which does exi st makes plain that prior
proceedi ngs had taken place, notions filed and argued and

i ssues otherwise litigated, including ex-parte
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conmuni cati ons between the state and the trial court.
Moreover, the witten penalty phase jury instructions which
were provided to the jury were not nade a part of the
record. (Dir. 1816).

Compl ete and effective appel |l ate advocacy requires a
conplete trial record. Atrial record should not have
m ssing portions of the voir dire or be so inconplete and
with errors that it is inconprehensible. The trial record
does not reflect any significant pretrial proceedings or
pretrial conferences, including the withdrawal of the public
def ender four nonths after M. Atwater's arrest. Also
m ssing fromthe record is the packet of jury instructions
at the penalty phase. Wth the record provided, it is
i mpossi bl e to know what actually occurred.

The United States Suprene Court in Entsm nger v. |owa,

386 U.S. 748 (1967), held that appellants are entitled to a
conpl ete and accurate record. Lower courts rely upon

Ent sm nger. The concurring opinion in Combnweal th v.

Bricker, 487 A 2d 346 (Pa. 1985), citing Entsm nger,

condemmed the trial court's failure to record and transcri be
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t he sidebar conferences so that appellate review could
obtain an accurate picture of the trial proceedings. 1In

Commonweal th v. Shields, 383 A 2d 844 (Pa. 1978), the

Suprene Court of Pennsylvania reversed a second-degree
murder and statutory rape conviction solely because a tape

of the prosecutor's closing argunent becane |ost in the

mail. "[I]n order to assure that a defendant's right to
appeal will not be an enpty, illusory right . . . a full
transcript nust be furnished." The court went on to say

t hat meani ngful appellate review is otherw se inpossible.

Entsm nger was cited in Evitts v. Lucey, 105 S. C. 830

(1985), in which the Court reiterated that effective
appel l ate review begins with giving an appellant an
advocate, and the tools necessary to do an effective job.

Finally, in Gardner v. Florida, 430 U S. 349 (1977),

where the defendant was not allowed to view a confidential
presentence report, the Court held that even if it was
proper to withhold the report at trial, it had to be part of
the record for appeal. The record nust disclose

consi derations which notivated the inposition of the death
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sentence. "Wthout full disclosure of the basis for the

death sentence, the Florida capital sentencing procedure

woul d be subject to defects . under Furman v. Ceorgia,

408 U. S. at 361.
The Florida Suprene Court's death sentence review
process involves at |east two functions:

First, we determine if the jury and
judge acted with procedural rectitude in
appl yi ng section 921.141 and our case |aw.
This type of reviewis illustrated in
Ell edge v. State, 346 So.2d 998 (Fl a.
1977), where we remanded for resentencing
because the procedure was flawed -- in
t hat case a nonstatutory aggravating
ci rcunst ance was consi der ed.

The second aspect of our review
process is to ensure relative
proportionality anong death sentences
whi ch have been approved statew de. After
we have concl uded that the judge and the
jury have acted wi th procedural
regularity, we conpare the case under
review with all past cases to determ ne
whet her or not the punishnent is too
great. In those cases where we find death
to be conparatively inappropriate, we have
reduced the sentence to life inprisonment.

Brown v. WAinwight, 392 So.2d 1327, 1331 (Fla. 1981). The

court has enphasized that "[t]o satisfactorily perform our

responsibility we nust be able to discern fromthe record
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that the trial judge fulfilled that responsibility" of

acting with procedural rectitude. Lucas v. State, 417 So.2d

250 (Fla. 1982).

M. Atwater's record is inconplete, in a way which
prevented the Florida Suprenme Court from conducting
meani ngf ul appellate review. A new appeal nust be all owed.
This result is constitutionally required:

Since the State nust administer its
capi tal sentencing procedures with an even
hand, see Proffitt v. Florida, 428 U S. at
250-58, 96 S.Ct. at 2966-67, it is
i nportant that the record on appeal
di scl ose to the review ng court the
consi derations which notivated the death
sentence in every case in which it is
i mposed.

In this particular case, the only
expl anation for the lack of disclosure is
the failure of defense counsel to request
access to the full report. That failure
cannot justify the subm ssion of a |less
conplete record to the review ng court
than the record on which the trial judge
based his decision to sentence petitioner
to death.

Gardner v. Florida, 430 U S. 349, 361 (1977) (enphasis

added) .
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By statute, the Florida Suprene Court is required to
review all death penalty cases. The review occurs "after
certification by the sentencing court of the entire record.

" Fla. Stat. sec. 921.141(4). |In furtherance of this
statutory mandate, this Court has issued adm nistrative
orders requiring "the appropriate chief judge to nonitor the

preparation of the conplete record for tinely filing in this

Court."

The record in this case is inconplete, inaccurate, and
unreliable. Confidence in the outcone is underm ned. M.
At wat er was deni ed due process, a reliable appellate
process, effective assistance of counsel on appeal, and a
nmeani ngful and trustworthy review of his conviction and
sentence of death. M. Atwater's statutory and
constitutional rights to review his sentence by the highest
court in the State upon a conplete and accurate record, in
viol ation of the Sixth, Ei ghth and Fourteenth Amendnents.

CONCLUSI ON_AND REL| EF SOUGHT

The appell ate review process in M. Atwater’s case was

fundanental ly flawed. The issues raised herein should be considered
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on their nerits and habeas corpus relief should be granted. The

cause should be remanded for a new direct appeal.
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