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PRELI M NARY STATEMENT

Thi s proceedi ng i nvolves the appeal of the circuit court’s
denial of M. Vining’s notion for postconviction relief. The
nmoti on was brought pursuant to Fla. R Crim P. 3.850. After
hol di ng an evidentiary hearing on very limted issues, the
circuit court denied relief on M. Vining s convictions.

The follow ng synbols will be used to designate references
to the record in the instant causes:

“R” — record on direct appeal to this Court;

“PC-R ”- record on 3.850 appeal to this Court.
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ARGUMENT | N REPLY
ARGUMENT |
THE | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI Ms?
The State insists that M. Vining is inproperly “cloak[ing]”

his Gardner v Florida, 430 U S. 349 (1977) violation as an

i neffective assistance of counsel claim See, State’'s Answer at
page 33. However, the Court’s direct appeal opinion in Vining v.
State, 637 So. 2d 921, 927 (Fla. 1994) plainly points out all of
the instances in which defense counsel should have been on notice
t hat Judge Baker was conducting his own investigation. In each
of these instances, counsel ineffectively failed to object.
This Court failed to consider the Gardner claimon direct

appeal because “we find that this issue is waived for purposes of
appel l ate review as defense counsel never objected to the court’s

consideration of this material.” Vining v. State, 637 So. 2d

921, 927 (Fla. 1994). In its brief on direct appeal, the State
conceded that defense counsel failed to object to the judge’s
actions. See, Appellee’ s Brief at page 14 (“No objection to the
view ng of such materials was ever raised bel ow by defense
counsel at the penalty phase, sentencing, or any tine prior
thereto”); Id at 15 (“The letters of the trial judge and the

record denonstrate clear knowl edge on the part of defense counse

!Because the ineffective assistance of counsel clains and
Gardner claimshare common issues and argunment, M. Vining has
conbi ned the clainms for the purposes of reply.
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of the judge’s undertaking”).

M. Vining' s case was the trial judge s first and only death
penal ty case that had proceeded conpletely through sentencing
phase (PCGR 123 ). In his Initial Brief, M. Vining cited to
cases in which Judge Baker had been the subject of contentious

wits and notions for his conduct. See, Rollins v. Baker, 683

So. 2d 1138 (5'" DCA 1996) (on wit of prohibition ex parte
comuni cati ons between judge and wife's counsel, together with
judge’s coments at notion to conpel hearing were sufficient to

create a well-grounded fear of lack of inpartiality); Tinme-Wrner

Ent ert ai nment Conpany v. Baker, 647 So. 2d 1070 (5'" DCA

1994) (j udge had conplied wth requirenents for discussing case
w th expert when he gave notice to the parties and afforded a
reasonabl e opportunity to respond. See also, dissent by Judge

Dauksch wi th opinion); Lowran v. Baker, 595 So. 2d 1121 (5'" DCA

1992) (on a petition for wit of prohibition while denied on
appeal dissenting opinion by Judge Dauksch “It is obvious to ne
that the circuit judge who is requested to recuse hinself is
personal ly affronted by the actions of the |lawer for the
petitioners. That circunstance gives an appearance of | ess-than-
objective attitude by the judge toward the | awer which may
affect the petitioners and their perception of the judge’ s
fairness.”).

Despite warni ngs by various courts, Judge Baker intends to



continue, w thout apology, his ex parte investigations.?
Currently pending before this Court is a Notice of Formal Charges
filed by the Florida Judicial Qualifications Conm ssion in

| nqui ry Concerni ng A Judge, No. 00-319, SC00-2510. This notice

was filed by a vote of at |east five nmenbers of the Judicial
Qualifications Conm ssion that probable cause was found under
Rule 6 of the Rules of Florida Judicial Qualifications
Comm ssion, as revised and Article V, Section 12(b) of the
Florida Constitution. See, Attachnment A

| n Decenber, 2000, the Judicial Qualifications Comm ssion
instituted formal proceedi ngs agai nst Judge Baker for his conduct

in the Universal Business Systens, Inc. v. Disney Vacation d ub

Managenent, Corp. 2000 W. 905248 (Fla. 5'" DCA 2000). In that

case, Judge Baker consulted w thout disclosure to counsel or the
litigants that he nmade inquiries of several conputer consultants
and experts concerning issues at trial. As a result of his
“research,” he reduced a jury award of damages to a nom nal

amount . ® The di sclosures to counsel were made for the first tine

’2ln a February 4, 2001, Olando Sentinel article Judge Baker
IS quoted as saying: “The |lawers are not interested in the judge
having a full and conpl ete and accurate understanding of the
subject. They're interested in the judge seeing it their way.”
“Do you say a judge is bound and limted to what he or she sees
in the courtroon? That’'s nonsense because it nmeans the dunbest
judge is the best, it exalts ignorance. It exalts subordination.
It's saying judges should act dunb and stay dunmb.” See
Attachnent B.

3Judge Baker did the sane thing in M. Vining's case. He
refused to find the non-statutory mtigating factor that M.
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i n a nmenorandum expl ai ni ng the reduction of damages.

On appeal, the Fifth District Court of Appeals reversed
Judge Baker’s ruling in part because he had inproperly considered
information gl eaned from ex parte comruni cations in reaching his
decision to override the jury’'s verdict.

In the Notice of Formal Charges, the Judicial Qualifications
Conmi ssion cites violations of Canons 1, 2, and 3 of the Code of
Judi ci al Conduct and suggests that Judge Baker’s conduct
“Inmpair[s] the confidence of the citizens of this state in the
integrity of the judicial systemand as a judge, constitutes
conduct unbecom ng a nenber of the judiciary. |If found guilty,
Judge Baker could be determned to be unfit to hold the office of
a judge or warrant discipline including renoval fromoffice and

discipline as an attorney. See, lnquiry Concerning A Judge, No.

00319, SC00-2510. Fortunately, this is a civil case that only
involves the loss of noney. In M. Vining's case, it can result
in the loss of his life.

Li ke the Universal Business Systens case, Judge Baker went

even further in M. Vining' s case. Judge Baker consulted outside
experts (Dr. Steve Jordan, Dr. Hegert), read depositions not

entered into evidence by the parties, asked for and received the

Vining was a good father based on an extra-record deposition of
one of M. Vining's famly nmenbers. He also used Det. Ferguson’s
deposition and the Sem nole County Probate records to support his
finding of the aggravating circunstances and ultimtely
sentencing M. Vining to death. Judge Baker’s conduct here is
nore egregious than cutting a jury’s award in a civil case.

4



only copy of an autopsy report on the victim travelled to the
crime scene for a viewi ng, asked to review the Sem nol e County
probate records of the victim and even went so far as to rely on
his prior experiences with self-hypnosis. |In granting a post-
conviction notion to disqualify, Judge Baker angrily insisted
that he did nothing wong in relying on evidence not presented at
trial.

...Having granted the notion, | strongly take
issue with prem se of the notion for disqualification
that favors a less informed or uninformed judiciary.

One of the nost common and recurring criticisns of
our Anerican |egal systemis that we claimto exalt
juries and rely on jurors to nmake the hard, heavy
deci si ons, but whatever we | awers and judges say, our
rul es and conduct show we do not trust juries. Mark
Twain wote (in Roughing It, chapter 48) that jury
trials place a “prem umon ignorance and perjury.” As
he saw it, in court witnesses are sworn to “tell the
truth, the whole truth and nothing but the truth,” but
| awers and judges apply rules to testinony for the
sol e purpose of preventing w tnesses fromfollow ng
t hat oat h.

Al t hough few have been as sardonic as Twai n about
it, there can be no doubt it is the purpose of rul es of
evi dence to keep evidence away fromjuries (see, e.qg.,
Fla. Stat. 90.402 and 403). By all accounts, rules of
evi dence were devel oped out of the fear that jurors
cannot consi der and wei gh ordinary sources of
i nformati on, such as the character of parties, prior
crimes, privileged informati on and hearsay, and still
reach a fair verdict.

(PCG-R 813-14).
The judge then went on in his order granting disqualification to
admt that he had conducted an outside investigation but insisted

that he had inforned defense counsel of his investigation in open



court (PC-R 817-821). He then adnoni shed counsel for nmeking a
notion to disqualify:

Counsel for defendant Vining is making the sane
claimfor attorneys in capital cases-that attorneys are
there to police the judge and keep the judge from
pursui ng any i ndependent research and investigation,
even when the judge fully discloses what he or she is
doing. That is an awesone arrogation of power to
attorneys over judges in these extrenely serious cases.
Such policing of judges by attorneys is wholly
unprecedented and total ly unworkabl e, besi des bei ng
contrary to the pursuit of know edge and information as
needed to hel p judges nake appropriate judicial
deci si ons.

(PCG-R 821).

Regardl ess of Judge Baker’s disdain for the rules of evidence and
procedure, the fact remains the judge was still charged with
followng the aw. That nmeans he was restricted in considering

t hat evi dence which was presented at trial and the evidence that
was adversarily tested by both parties. That did not occur here.
As a result, Judge Baker acted as a second prosecutor to convict
M. Vi ning.

Incredi bly, the State contends that Judge Baker did not
conduct an independent ex parte investigation into the facts of
the case. However the sentencing order and letters witten to
counsel after the sentencing phase were clearly evidence that
Judge Baker was having ex parte consultations with experts and

retrieving extra-record material.* He admtted as much at the

“The penalty phase occurred on March 7, 1990. The letter
i nform ng counsel of Judge Baker’s reading of all the

6



evidentiary hearing. The State al so suggests that the Judge’s
conduct was accept abl e because Judge Baker testified that he “did
not want to overl ook anything that m ght nmake the case nore clear
and his decision nore appropriate” (R 2575, 2622, Defense
exhibit 7 and 8).

Regardl ess of the his notives, this is the sanme conduct
Judge Baker has been adnoni shed about before. Most attorneys
woul d have objected as the civil lawers did in the above cases.
In M. Vining' s case, defense counsel testified that she did not
know t he extent of Judge Baker’s investigation until the trial
was over. In fact, Ms. Cashman testified to what she woul d have
done had she known about the independent fact investigation of

Judge Baker:

Q Wul d you have taken sonme kind of further
action?

V5. CASHVAN: Yes. | would have objected to the
Judge going outside the record. It’s a Grdner

viol ation under the law. | would have needed to know
what exactly he had read and viewed and done. | would

have done additional research on it during the trial.

| woul d have spoken with Kelly, probably gone back and
tal ked to M. Durocher, ny boss or our chief assistant,
M. Lorincz, on a nunber of issues in the case. Wuld
go back to the office and bounce it off other senior
attorneys and get ideas and tal k about what’s the best
way to handle the issue, what’'s the best way to
preserve the issue, you know, what needs to be done,
what sort of record needs to be made and then nade a
deci si on based on what information | had, what was best
for ny client and best for the case.

depositions, contacting Dr. Hegert to get the autopsy report not
introduced at trial, driving to the crinme scene, and getting the
victims probate records was witten on March 14, 1990.

7



Q But because of the Judge’'s |ate discloser [sic], you
didn’t have that opportunity?

MS. CASHVAN: You can’t object to sonething that’s
al ready happened. As | stated previously, you know, we
have a cont enporaneous objection, we’'re all in - -
because | wasn’'t given notice and the opportunity to be
heard before it happened, all | could do was nmake sure
that the letter was nade part of the file, and it could
be addressed on appeal.

(PCG-R 189-190) (enphasi s added).
The State m scharacterizes the tenor of the defense attorney’s
testinmony at the evidentiary hearing. M. Cashman and M. Sins
never testified that they did not object to Judge Baker’s
i nvestigation because it was in their best interest to keep him
on the case. State’'s Answer Brief at page 37-38.
To support this argunent the State relies on a letter from
Lou Lorincz, the Chief Assistant at the Public Defender’s Ofice
at the time of trial as proof that the defense attorneys would
not recuse Judge Baker despite his m sdeeds. This is m sl eading.
Counsel filed a notion to strike the letter from
consideration by the Court because it was never properly
aut henticated or relevant to the issues on which M. Vining was
granted a hearing. See, Reply to State’s Post-Hearing
Menorandum The State relied on its exhibit 16, a letter from
Louis Lorincz, the chief assistant public defender to Ms. Cashman
that discusses a pre-trial Interstate Agreenent on Detainers
issue. This was before any information about the Judge Baker’s

extra-curricular activities could possibly have been di scovered.
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Contrary to the State’s Answer Brief, M. Lorincz was not a
menber of the defense teamnor was he privy to all of the facts
of M. Vining's case. Mre inportantly, the letter dealt with
pre-trial matters on a Interstate Agreenment on Detainers. It had
nothing to do with the defense team s decisions or Judge Baker’s
ex parte investigation.

As counsel argued at the close of the evidentiary hearing,
not only was the use of this exhibit a blatant m srepresentation
of the record, but it was an attenpt to persuade the |ower court
of facts that were not properly in evidence. State’'s exhibit 16
was never authenticated by any witness at the evidentiary
heari ng.

At the evidentiary hearing, undersigned counsel objected
twce to the adm ssion of this letter because it was irrel evant
to the hearing issues. Judge Bronson agreed and tw ce sustai ned
t he objections. It was irrelevant then and is irrel evant now.
It is still unknown why the letter was all owed into evidence at
the close of the hearing over counsel’s objection.?®

Nei t her Ms. Cashman nor M. Sins testified that they

SPost convi ction counsel asked to strike State’s exhibit 16
because it was erroneously allowed into evidence at the close of
the hearing w thout authentication. Counsel forewarned the |ower
court that if the inadmssible letter was not stricken, the State
W ll continue to use this inproperly admtted piece of evidence
agai nst M. Vining when he was unable to chall enge the
authenticity of the docunent. Apparently, counsel’s fears have
been realized. This docunent should be stricken fromthe record
as irrelevant and i nadm ssi bl e.



di scussed recusi ng Judge Baker at any time during trial. Neither
said that they would have kept Judge Baker had they known about
his extra-record investigation. The State has inproperly taken
M. Sins’ statenent that the judge was receptive out of context
and suggested that the defense attorneys would not have recused
Judge Baker if they had known about his extra-record
i nvestigation. Nei ther attorney said this and the State can
point to no record citation to support its blatant attenpt to
distort the facts.

Even if defense counsel had testified that they woul d not
have recused Judge Baker, the decision would have been
unr easonabl e based on the testinony of expert w tness, Chandler
Mul ler. The State argues that M. Miller’s testinony cannot be
relied upon by this Court because general opinions by another
attorney unfamliar with the case or defense strategy should
merit even | ess weight than an attorney who admts that he was
ineffective. See, State’s Answer Brief at page 44. However,
post convi ction counsel was not allowed to ask questions of M.
Mul | er about the specifics of M. Vining's case. His testinony
was offered to show the conmunity standards of attorney
performance in 1990 in Orange County. It was the Assistant State
Attorney who asked M. Miller about the specifics of M. Vining s
case, not the defense.

Judge Bronson ruled his testinony adm ssi ble and consi dered
it. The State offered nothing to rebut M. Miller’s concl usions.
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Therefore, his testinony is properly considered by this Court.

M. Miller testified that a decision not to recuse a judge
who conducted an i ndependent investigation of the facts would
have been bel ow conmunity standards for reasonably conpetent
counsel in 1990.

THE COURT[ Judge Bronson]: ...Could I just find out
fromyou personally if you are aware of any situations
like this in which a judge in a case of this magnitude
was conpl ai ned about or accusations were nmade that he
or she was conducting i ndependent investigation which
woul d have underm ned the integrity of the trial?

MR. MULLER: Judge, I'’mnot specifically aware of a
specific case, but |I'’maware where a | awer was
confronted wth anything that would be an ex parte

i ntroduction of evidence that fundanentally would be
sonet hing | awyers shoul d have objected to and noved to
strikes [sic] and nove to recuse.

(PC-R 303-304).
During cross-examnation, M. Miller testified to the

prejudicial effect of Judge Baker’s inperm ssible conduct on the

jury.

MR. LERNER: Now, you’re tal king about you gave an
answer and | didn't wite it down verbatim |’mnot a
fast witer, but you said sonething about unless there
was a cruci ble where the material testified to, cross
exam nation referring to outside information, the jury
verdict is unreliable?

MR. MJLLER: Yes.

MR, LERNER: That would only be if that information
actually made it to the jury, is that correct?

MR, MUILLER: No, the information mght not make it to
the jury. For exanple, you could have a case where a
court has proffer during trial of an alleged eye
witness to a crinme and the court rules that person
could testify because they have not been hypnotically

11



i nduced, and then the court could nake a comment, by
the way, | know about this, and proceed to tal k about
things that were the product of the court’s own

i nvesti gati on.

If the lawer at that point did not nove for mstrial

or nove to strike that, by om ssion the jury would get

unreliable information, because the | awer, for

exanple, if the judge let that witness testify, may not

have cross exam ned a wi tness about relax and recall as

opposed to hypnosis, and that type of thing, and the

jury may never have heard of it.

MR. LERNER You know t he conment on the record that

woul d be reviewed is part of the issue being

consi dered?

MR. MJULLER | guess in your hypothetical, if the court

made that on the record and the |awer did not nove for

a mstrial at that point, training would have dictated

any reasonably conpetent |awer woul d have done that,

and if a lawer didn’'t do that, that would be outside

t he training.

(PC-R 309-310).

In addition to Judge Baker’s ex parte investigation, defense
counsel failed to cross exam ne the witnesses on the fact that
they had been “rel axed and recalled.” The issue of whether or
not the w tnesses had been hypnotized was hotly-contested issue.
The trial judge, relying on his own experience with hypnosis,
deni ed the defense notion to suppress the post-hypnotic
identifications by the witnesses (R 1781). Trial counsel did
not object to the judge s consideration of extra-record
information nor did they attenpt to inpeach the witnesses on the
fact that they had been “rel axed and recalled.” M. Cashman felt

that she was not allowed to i npeach the wi tnesses on the fact

12



that they had been relaxed to enhance their testinony (PCR 348-
349). However, nothing in the record on appeal reflects that
Judge Baker forbade defense counsel from cross-exam ning the
State’s key witnesses on the fact that they had been “rel axed” by
the Orange County Sheriff’'s Departnent hypnotist. The State
concedes this fact at page 43 of its Answer Brief. However, the
State does not believe this om ssion was prejudicial, even though
M. Vining's jury never knew that the alleged eye w tnesses, who
were the only people who placed M. Vining with the victim had
been subjected to a “relax and recall” session conplete with
Chevaul t’ s Pendul um

M. Miller s unrebutted testinony proved the prejudice that
M. Vining suffered from defense counsel’s failure to object and
the trial court’s interference in considering information that
was not before the jury. According to the testinony of Chandl er
Mul | er, the expert capital educator and litigator, these
om ssions fell below the community standards for reasonable
attorney performance in 1990.

The fact remains that neither defense counsel testified to
any strategy or tactic for not recusing Judge Baker, nor did
def ense counsel have any tactical reason for failing to cross-
exam ne the key state’s witnesses on their “relaxation” sessions.

The State suggests that there is no prejudice to M. Vining
because the jury did not see the inproper autopsy report and
probate records that Judge Baker read. The State al so argues

13



that the unauthenticated letter from Chief Assistant Lorincz
stating not to recuse Judge Baker because of a pre-trial

| nterstate Agreenent Agai nst Detainer issue proves the defense
attorneys would not nove to recuse Judge Baker because he was a
favorabl e judge.

This is a sinplistic view M. Cashman testified that she
woul d have objected and noved to recuse the judge had she know
about his m sdeeds contenporaneously with his ex parte
investigation. M. Cashman testified that she was not aware of
the March 1t and March 14'" letters until after penalty phase had
been concluded.® By then, trial counsel suggested it was too
| ate to object because penalty phase was concluded. Neither
defense attorney testified that Lou Lorincz was a nenber of the
team nor was he privy to the issues in M. Vining' s case after
the trial started.

More inportantly, Judge Baker relied on the extra-record
material to sentence M. Vining to death and to rebut mtigating
evi dence when no such evidence had been presented in open court.
This is the essence of ineffective assistance of counsel and a
Gardner violation. This Court has already held on direct appeal

that the Gardner error was not properly preserved because of

61f the court finds that trial counsel should have known
t hat Judge Baker was conducting an extensive ex parte
i nvestigation, then counsel was ineffective for failing to
obj ect .
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counsel’s failure to object. M. Miller testified that it was
bel ow comunity standards in 1990 for the attorneys not to
object. Judge Bronson clearly did not understand the dictates of

Strickland v. Washington, 466 U S. 668 (1984) and relied whol esal e

on the State’'s Post-hearing Menorandum

M. Vining is entitled to a newtrial. See, Porter v. State,

400 So. 2d 5 (Fla. 1981).
ARGUMENT | |
THE BRADY CLAI M
Contrary to the State’'s argunent, the evidence adduced at
M. Vining's evidentiary hearing is material and proves his

i nnocence. The State relies primarily on Strickler v. G eene,

522 U. S. 263 (1999) to suggest that M. Vining has not proved his
claim But if each step of the Strickler test is examned, it is
obvi ously net by the evidence presented at M. Vining s
evi denti ary heari ng.

Strickler espouses a three-part test of a Brady violation.
The evidence at issue nust be favorable to the accused, either
because it is excul patory or because it is inpeaching; that
evi dence must have been suppressed by the State, either willfully

or inadvertently; and prejudice nust have ensued. Strickler v.

Greene, 527 U S. 263 (1999).

A. The evidence was suppressed by the State;

At the evidentiary hearing, the State conceded that it did

15



not di sclose prosecutor’s notes that indicate the victimdid not
have any “l| oose di anonds” in her possession on the day of the
crime. It did not disclose an excul patory FBI |ab report that
showed no nmatch between pol yester fibers found on the victimand
the defendant’s car. It did not disclose prosecutor’s notes that
show a time discrepancy in the victins di sappearance fromthe
nail salon. It did not disclose the statenent from Kevin Donner
that he was not paying attention to the suspect at the tinme he
was apprai sing the dianmond. There was no suggestion that these
statenents and reports had been supplied to the defense.
Therefore, one prong of the three-part test has been conceded by
the State.

B. The evidence was favorable to M. Vining;

1. Detective notes on Ms. Ward.

At the evidentiary hearing, M. Vining proved that the
prosecutors failed to disclose excul patory evidence that was
mat eri al and coul d have been used to inpeach the key state
W t nesses testinony regarding the notive dianond and the
descriptions and identifications of M. Vining.

Q In your estimation, who were the critical state’'s
W tnesses in this case?

MR Sl ME: Vll, | cannot tell you names. |’ve not
| ooked at a file on this case since 1990.

| do know that there were these relax and refreshed

eyew tnesses that were critical, | believe two in a jewelry
store where CGeorgia had been earlier and where this M.
WIllianms had been. So they were eyew tnesses that had been,
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| think, refreshed.

There was circunstantial evidence in the way of the
Cadil lac that had burned and phone calls and the
selling of a dianond sone days after the death of
CGeorgi a.

Q So woul d any evidence that inpeached the
credibility of these particular w tnesses have been

i nportant for you to get?

MR, SI MS: Absol utely.

Q And woul d you have consi dered that excul patory
evi dence that was beneficial to your defense and at

| east woul d have assisted in your inpeachnment of the
state’ s case?

MR, SI Ms: Anything that didn't - - anything that
said I’mnot sure | thought was so inportant in this
case because we had an eyew tness who in ny mnd wasn't
a very good eyew tness anyway because of the way they
had gotten that information up. And specifically with
respect to the gentleman who had been exam ning the

di anond on that day and | think | did the cross of that
i ndi vi dual .

(PCG-R 48-49) (enphasi s added).
This informati on was obviously beneficial to the defense.

The State argues at page 22 that defense counsel shoul d
have known that Ms. Ward was referring to the fact that there
were no | oose stones. However, Ms. Ward' s statenent to police
does not indicate that there were “no | oose stones” in the
victims possession. M. Ward sai d:

It was two, it was two rings that he was interesting in
pur chasi ng. ..

State’s Exhibit 5. No where in her statenent does she say there

were no | oose stones. She only referred to the two rings that
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the suspect was interested in.

At the evidentiary hearing, M. Sins was testified that
hypot hetically he could have guessed from Ms. Ward’ s vague answer
that the victimhad no | oose stones. But, under Brady he does
not have to guess what the State w thholds fromthe defense.

The State withheld the only plain statenent of the w tness
that there were no | oose stones.

Had M. Sinms been in possession of this first statenent to
police, he would have used it as inpeachnent.

Q Do you recall what the significance of that
[ di anond evi dence] was?

MR. Sl MVS: Vll, shortly after the di sappearance of
Ms. Caruso, a dianmond was sold by M. Vining. And

al t hough no one had ever done an actual diagram of the
di anond that | believe Georgia was selling on behalf of
this di anond shop down on Park Avenue, Col unbia

Jewel ers, nobody had actually done a di agram per se but
sonebody was | ooking at that dianond saying, well, it
seens very simlar. They couldn’t say it was exact is
my understandi ng, ny belief, ny renenbrance. And that
was a | oose stone.

And | remenber that - - that that stone from
Col unmbi a Jewel ers was a, | thought a pretty devastating
link in a chain. But | never thought that they really
proved that was the sane di anond.

Q Al right. So any evidence that you had that showed
that Ms. Ward,[sic] 1in fact, did not possess any | oose
di anonds on the day she di sappeared?

MR, SI MS: ....l never had any evidence that M.
Caruso didn't have any | oose dianonds on the day in
guesti on.

Q And do you recall whether or not the only

di anonds that supposedly were exam ned by M. Donner
wer e | oose di anobnds or di anbnds that were nounted in
rings?
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MR, SI MS: Everyt hi ng nounted, everything was
nmount ed i s what Donner had exam ned.

Q So there was a question regardi ng whet her or not

she, in fact, possessed | oose stones on the day that

she di sappear ed?

MR Sl ME: Ri ght.

Q Wul d this not have been hel pful to you in

i npeaching the credibility of Ms. Ward if she testified

contrary to that?

MR Sl ME: Yes. |If she testified contrary.

(PC-R 54-55).

Contrary to Detective Nazarchuk’s notes, Ms. Ward testified at
trial that the victimdid have “sone | oose stones” on the date of
the crime (R 1021). Either Detective Nazarchuk or Ms. Ward was
lying on the witness stand. Either way, M. Vining is prejudiced
and entitled to relief.

The withheld information in the police notes was the only
affirmative statenment that Ms. Ward had said there were no | oose
stones. Contrary to the State’s argunent, the Wnter Park
statenment was not an affirmative statenent that the victimhad no
| oose stones. If Ms. Ward's statenent were true, then the notive
di anond was not in the victinms possession. No |oose di anonds.
No notive. However, M. Vining was denied the opportunity to
exam ne Joann Ward about her observations because the state did
not di sclose this excul patory information.

Contrary to the State’'s assertion, M. Sins testified that

he woul d have used the information to inpeach the credibility of
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the state’s witnesses. The issue of the notive dianond was the
key issue at trial.

Even after the State rested its case, Judge Baker still
gquestioned the State’ s evidence. The judge asked to see the
victims probate records from Sem nole County to hel p nake the
State’s case “nore clear.” (R 2622; PC-R 141). The records for
Sem nol e County inventoried the jewelry that Ms. Caruso had
consigned to her at the tine she di sappeared. The judge was
trying to determne if the victimhad | oose stones in her
possession on the date of the crinme. She was the only w tness
who coul d have caused the judge to investigate (PCGR 147).

The State’ s assertion that the notive for the crinme was not
the | oose stone that was sold by M. Vining, but that the notive
was “all the jewelry she had.” State’'s Answer Brief at page 24.
No record citation is included for this argunent because it does
not exist in the record on appeal nor was it proved at the
evidentiary hearing. In fact, the failure of the State to |ink
M. Vining to the 6.03 carat ring and the 3.5 carat ring was a
weakness in its case. It was a weakness because there was no
evidence M. Vining ever had possession of these itens. The
State’s argunent is a fiction created to cover up its failure to

turn over favorabl e evidence to the defense. Under Brady, Kyl es

or Strickler, the State nust di scl ose evidence favorable to the

defense. It does not matter what fairy tale the State weaves
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around the issue, it still had a duty to disclose.

2. Det ective notes on M. Donner.

The State’s m sconduct al so extended to statenents nade by
M . Donner, the genvol ogi st who exam ned the jewelry brought into
his shop by Ms. Caruso. M. Donner testified that M. Vining was
the man with the victimon the day that she di sappeared. He
identified M. Vining from photographs before the trial and again
in court.

Contrary to his trial testinony, M. Donner’s initial
statenment to Detective Nazarchuk was that he was not “paying
attention” to the victimand the suspect because he was exam ni ng
t he dianonds in a back room He was one of the w tnesses who had
been “relaxed and recalled” in order to enhance his ability to
identify M. Vining. Any evidence that rebutted M. Donner’s
ability to observe the victimand suspect was inportant to the
defense. At the evidentiary hearing, M. Sins testified:

Q . Do you recall having access to that

partlcular note during your preparation for M.

Donner’ s cross-exam nation?

MR Sl ME: No.

Q Do you recall that there was an issue as

to...the attentiveness that he was show ng towards the

suspect when he cane in the door, would that have

assi sted you in your cross-exam nation of that w tness?

MR Sl ME: Yes, Ma' am

Wul d that have assisted you in inpeaching his

credlblllty regardi ng any descriptions that he may have
subsequently given?

21



MR S| MS: Yes.

Q And if you recall, was this contrary to what his
testinony was at trial?

MR. Sl MVS: | believe, and you may need to refresh
me, | don’t know, | believe the testinony was that, oh,

| saw this individual and | asked, isn't it true that
your job there was to evaluate the dianonds, that’s
what you were busy doing in the back room you were
eval uati ng di anonds.

And | believe the fell ow said, no, but the door was
open and I was watching him And this note that says
guy nore interested in dianond and didn’'t pay much
attention, in back with rings, would have been

inportant in those two areas for two reasons, | think
on that one, | could very well ask M. Donner and
perhaps object to, | don't know, isn't it true that you

told Detective Nazarchuk you were nore interested in

t he di anonds and you were in back with the rings or
certainly we could have call ed Nazurchuk back to the
stand and said or actually got that out of Nazarchuk in
cross-examnation, isn't it true that M. Donner told
you he was nore interested in the dianonds.

* k%

Q kay. And would the note that was not given to
you have hel ped in inpeaching his testinony at trial?

MR SI Ms: Yes, Ma’' am

Q And if you will look further in there that you
di d ask sone questions concerning the attentiveness of
M. Donner during the exam nation but did you have any
hard evi dence on which to inpeach hin?

MR. Sl MVS: | was unaware of any hard evi dence that
said anything different than - - | nean, nothing that |
could show this witness to say isn't it true..

- - you were nore interested in the dianond, you were
in the back with the rings, you never nentioned that
you could see himthe whole tinme while you did your
wor k.
(PCG-R 49-52).
The State conveniently ignores the context in which this

22



i npeachnent evi dence could have been offered at trial. Before
hypnosis, M. Donner viewed only an Identi-Kit of a possible
suspect. M. Donner did not | ook at any photographs of the
suspect until after hypnosis. 1In his deposition, post-hypnosis,
he magi cally remenbered another tinme that he m ght have seen the
suspect weeks before the crine outside a jewelry store
(Deposition of Kevin Donner, R 2891).

At trial, M. Donner identifies M. Vining as the suspect.
This identification was only nmade after he was hypnotized by the
Orange County Sheriff’'s Ofice (R 1156). Contrary to the Brady
evi dence that has now been disclosed, M. Donner told the jury at

trial that he was able to see the suspect “during the whole

time.” “He was visible at all tines; both of themwere.” (R
1158-59). Def ense counsel had nothing to inpeach himwth
except inferences. The only hard evidence agai nst hi mwas

wi thhel d by the state. The State’'s interpretation of Strickler
and Brady evidence was incorrect. Any Brady evidence that nerely
tends to inpeach a critical state witness is clearly material.

See, Smith v. Wainwight, 741 F. 2d 1248, 1256 (11" Cir. 1984);

Brown v. WAinwight, 785 F. 2d 1457, 1465 (11'" Gir. 1986).

Judge Bronson m sunderstood this prong of the test and was not
famliar enough with the facts of the case to realize it.
3. The withheld FBI Crinme Lab Report.

The State discounts the value of the FBlI report that says a
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pol yester fiber found on the victims blouse did not match the
pol yester fiber found on the suspect or in his autonobile. The
State speculates that it was not clear that the chall enged report
was W thheld fromthe defense. See, State’'s Answer Brief at page
26-27. These assertions are contrary to the evidence taken at
the evidentiary hearing.

Bot h defense attorneys testified that they had not seen the
FBI report (PC-R 225, 355). The State cites an excerpt from
Det ecti ve Nazarchuk’ s second deposition where he testifies about
an FDLE report that says a fiber was sent to the FBI and cane
back i nconcl usi ve.

| f defense counsel was given twel ve pages of FDLE reports
and a one page report fromthe FBI crine lab, it does not prove
that it is the sane report. The State failed to nmake that
connection at the evidentiary hearing. There were many hair and
fibers recovered at the crinme scene. The State’s argunment is
not hing nore than a request to “take their word for it” that the
reports referenced by Det. Nazarchuk’ s deposition are Defense
Exhi bit 4.

Judge Bronson found that even though the FBI report showed
negative results matching a fiber fromthe victimto M. Vining
it was not significant because the victimlay in a deserted area
for several weeks before her body was recovered. That is an
argunent the State could have made at trial had they turned over
the report. However, M. Vining was not given the opportunity to
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present evidence that did not match his case because the State
withheld it. This is the definition of excul patory evi dence.
Judge Bronson did not understand the neaning of Brady. Wen the
evidence did not point to M. Vining, it was excul patory.

Contrary to the lower court’s conclusion, the defense
attorneys testified that the informati on was material, and woul d
have cast the outcone of the case in serious doubt. See, Kyles
v. Witley.

In addition, there is no indication in the | ower court’s
order that it did a cunulative analysis of this claim The

State’s reliance on Mddleton v. Evatt is msplaced. Mddleton

deals with an ineffective assistance of counsel claimthat did
not even address Brady.
The M ddl eton court specifically held that a cumul ative

analysis is required under Kyles v. Wiitley because the Kyles

court erroneously addressed each cl ai mseparately.

Judge Bronson’s analysis in M. Vining’s case is nore akin
to Kyles than the M ddleton case. Under Florida |law, the |ower
court was required to consider the cunul ative effect of the
State’s m sconduct. Judge Bronson did not do that here.

C. M. Vining was prejudiced by the State’'s m sconduct:

In his order denying relief on this claim Judge Bronson
found that even if Ms. Ward' s testinony was severely inpeached or

even elimnated, other w tnesses (Donner, Piantieri, Ryan and
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Jones) established that M. Vining was in possession of the
dianond. Not only is this contrary to the record but the State’s
argunent i s specul ation.

Pianteri testified that she consigned a | oose stone di anond
to Mark Ryan. Her testinony doesn’'t prove that the victim had
t he di anond on the date of the crinme nor that it was even the
sanme di anond that was exam ned by Kevin Donner. Ms. Pianteri
could not testify that M. Vining had possession of the dianond
she consigned to Mark Ryan. The sane was true of Mark Ryan who,
in turn, consigned the dianond to Ms. Caruso. He could not prove
the evidentiary link between Ms. Caruso and the dianond on the
date of the crinme or a |link between the dianond and M. Vining.
M. Jones could only testify that he bought a common yel | ow
di anond of 1.13 carat weight fromM. Vining. He could not
connect that dianond to Ms. Caruso or to Ryan and Pianteri. The
only common |ink was Kevin Donner, the person who purportedly
exam ned the dianond that was ultimately cut down to 1.13 carats
It was his testinony that was highly suspect because he admtted
in anot her statenent that he was not paying attention to the
suspect or Ms. Caruso. Wthout Joann Ward’'s testinony |inking
the | oose stones with Ms. Caruso on the day of the crine, there
was no other evidentiary |ink.

The wi thheld statenments of Ms. Ward and M. Donner were so
critical and material to the defense. Defense counsel arnmed with
this i npeachnent evidence could have created a reasonabl e doubt
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inthe jury's m nd.

In the end, the jury never knew the victimhad no | oose
stones with her on the day of the crinme. They did not know the
FBI could not match hair and fibers fromthe victimto M. Vining
or his autonobile. They did not know M. Donner gave a statenent
where he said he was not paying attention to the victim and
suspect. They did not know that the tinmes of the victinis
departure fromthe hair sal on were questionabl e.

This withheld information, in addition to the ineffective
assi stance of counsel in not inform ng themthat the eyew t nesses
had been “rel axed and recalled,” and defense counsel’s failure to
obj ect to Judge Baker’s independent investigation of the case
entitled M. Vining to a newtrial. Anything |ess would be a
fundanmental m scarriage of justice.

CONCLUSI ON

M. Vining is innocent and submts that relief is warranted
in the formof a newtrial. At a mninum an evidentiary hearing
shoul d be ordered on the clainms he was not afforded an
opportunity to present evidence.
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