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PRELI M NARY STATEMENT

Petitioner Ben WIlson Bane was the Petitioner/Fornmer Husband
and Respondent Consuel | a Kat hl een Bane was t he
Respondent/ Former Wfe in the Cvil Dvision of the Crcuit
Court of the Tenth Judicial Grcuit, in and for Polk County,
Fl orida, the Honorabl e Judge Robert L. Doyel presiding.

The foll ow ng synbols will be used:

" PA" Appendi x to Petitioner’s Initial Brief In the
Court of Appeal, Second District, the contents of which are
included in the Appendix hereto with the sane item nunbers. The
Second District Court granted the parties’ joint notion and
stipulation that the appeal be decided based on the appendices

to the parties’ briefs (PA 15).



STATEMENT OF THE CASE

A Final Judgnent of D ssolution of Marriage of the parties
was entered on February 17, 1995.(PA-1) That Final Judgnent
incorporated a Separation and Property Settlenent Agreenent of
the parties dated January 12, 1995. The GCircuit Court, on July
24, 1996, granted Respondent’s/Fornmer Wfe's [the parties wll
hereinafter be sinply referred to as Former Husband, or Forner
Wfe] nmotion filed March 28, 1995 made pursuant to Rule 1.540(b)
Fla.R Cv.P. to vacate the said Final Judgnent. (PA-4) For nmer
Husband appealed the Oder vacating the Final Judgnent to the
Second District Court, as well as an earlier order accelerating
an obligation due under the Final Judgnent. Those Second
District appeal case nunbers were 96-3160 and 96-2229,
respectively, which appeals were consolidated. Former Husband's
appeals to the Second District were unsuccessful; that Court
affirmed the trial court per curiam on Novenber 10, 1997. (PA-

5). Bane v. Bane, 701 So.2d 872 (Fla.2d DCA 1997)

After the Rule 1.540 vacation of judgnment was upheld on
appeal, on or about Decenber 24, 1997, counsel for Former Wfe
filed Former Wfe's Mdition for Attorney's Fees, Suit Mney and

Costs (PA-6). On January 6, 1998, Forner Husband filed a



Response to Fornmer Wfe's Motion for Attorney's Fees, Suit Mney
and Costs and Affirmative Defenses. (PA-7) Counsel for the
Former Wfe first prepared a notice for a two hour hearing on
the Mtion (PA-9), but then prepared a Notice of Telephonic
Hearing (PA-10) and incident to that notice the CGrcuit Court
heard counsel for the parties by tel ephone on March 27, 1998. At
the tel ephonic hearing of March 27, 1998 counsel for the parties
were given permssion to submt l|etter nenoranda on the | egal
issue raised at the hearing concerning the availability of
attorney fees incident to a Rule 1.540 proceeding. On March 27,
1998, counsel for Fornmer Husband filed a letter nenorandum (PA-
11); on April 3, 1998, counsel for Former Wfe filed a letter
menor andum (PA-12); and on April 21, 1998, counsel for Fornmer
Husband filed an additional |etter menorandum (PA-13). Duri ng
the March 27, 1998 tel ephone hearing no evidence was presented
by way of stipulation or otherw se, except for the stipulation
that Fornmer Wfe's attorney Maney's hourly rate was reasonable
and that the tinme expended was reasonabl e and necessary.

The next and concluding action in the trial court was the
entry on May 19, 1998 of the Order in question, i.e., the Oder

Granting Motion for Attorney Fees in the amount of $230, 955.30



and costs in the anount of $15, 435.59 (PA-14).

The Fornmer Husband appealed to the Second District Court of
Appeal the said Oder granting Former Wfe' s attorney fees for
the Rule 1.540 proceeding. 1In the Second District opinion under
review herein, wherein that Court certified conflict, the Forner
Wfe' s entitlenent to attorney fees and costs was affirnmed, but
the amount and neans of determning the fee and costs was

reversed and remanded for further proceedings. Bane v. Bane,

Appeal No. 98-02291, 24 F.L.W 2559(Fla.2d DCA Novenber 10,

1999) .



STATEMENT OF FACTS

The Final Judgnment of Dissolution of Mrriage entered
February 17, 1995 incorporated the Separation and Property
Settlenment Agreenent entered into by the parties. The Final
Judgnent recited that no children were born of the eleven (11)
year marriage and that in the Agreenent both parties had waived
alimony. On March 28, 1995 Fornmer Wfe filed a Motion to Vacate
t he Judgnment under Rule 1.540 alleging m sconduct on the part of
Former Husband in procuring the agreenent. (PA-3) Prior to the
Motion to Vacate filed under Rule 1.540, Former Wfe filed a
Motion for Enforcenent of the Final Judgnment wherein she sought
the entry of an order accelerating the balance owed to her
pursuant to the terns of the Settlenment Agreenent and the Fina
Judgnment of Dissolution of Marriage. Al t hough after the Modtion
to Vacate was filed on March 28, 1995, a hearing on the said
notion for enforcenent and acceleration was held on April 11,
1996, and the Court entered an order accelerating the obligation
due under the Final Judgnent of Dissolution of Marriage. The
accel erated pri nci pal anount , pl us i nterest, totaling
$3, 500,513.35 was paid by the Forner Husband on May 3, 1996.

(PA-2). There was no indication of record that any funds



previously paid to Fornmer Wfe would be returned to Forner
Husband; rather, the amounts paid would be considered a credit
in the dissolution litigation which ensued after vacation of the
previous dissolution judgnment incorporating the settlenent
agr eenent .

In the order on the Rule 1.540(b) notion, which vacated the
Final Judgnent of Dissolution, the trial judge therein stated,
anong ot her things: (PA-4)

10. Neither party conmes before this Court wth
cl ean hands.

11. The instant litigation could easily have been
avoided if the Fornmer Wfe had heeded the advice of
her attorney...

16. This Court finds the conduct of both parties
i s inexcusable. However, a person guilty of obtaining
an agreenent by concealnent of a material fact and
coercion should not be permtted to use negligence by
the other party as his shield. When the choice is
bet ween coercion and negligence, negligence is |ess
obj ecti onabl e.



SUMVARY OF ARGUMENT
THE TRIAL COURT AND SECOND DI STRICT COURT OF APPEAL
ERRED I N ENTITLEMENT OF THE FORMER WFE TO ATTORNEY
FEES | NCIDENT TO HER PROCEEDI NG UNDER RULE 1.540(b)
FLAR CV.P. TO VACATE AN AGREED FINAL JUDGMVENT OF
DI SSCLUTI ON OF MARRI AGE.
There is no rule or statutory authority for the award bel ow

of attorney fees incident to a proceeding under Rule 1.540,

FI.R Gv.P. The only case directly on point, Spano v. Spano,

698 So.2d 324 (Fla. 4th DCA 1997), on the applicability of the
di ssolution statute for fees, F.S. 61.16, to a Rule 1.540
proceeding, is contrary to the decision below wherein the trial
court found that Spano was wongly decided and the Second
District Court of Appeal agreed. Spano was well reasoned,
shoul d have been and should be foll owed. F.S. 61.16 is already
appl i cabl e to post - di ssol ution j udgnment enf or cenent and
nmodi fication proceedings and should not be further extended
judicially to actions to vacate dissolution judgnents,
particularly those based upon a settlenent agreenent between the
parties wherein, as in this case, both parties were represented

by conpetent counsel at the tinme of the settlenent agreenent.



ARGUVENT

THE TRIAL COURT AND SECOND DI STRICT COURT OF APPEAL

ERRED I N ENTI TLEMENT OF THE FORMER WFE TO ATTORNEY

FEES | NCIDENT TO HER PROCEEDI NG UNDER RULE 1.540(b)

FLAAR CIV.P. TO VACATE AN AGREED FINAL JUDGMVENT OF

DI SSOLUTI ON OF MARRI AGE.

The Motion to Vacate Final Judgnent of Dissolution Marriage
filed by Former Wfe as granted by the trial court recited in
paragraph 1 thereof the foll ow ng:

This is an action to vacate and set aside the

Final Judgnment of Dissolution of Marriage entered on

February 17, 1995 in the Circuit Court of the Tenth

Judicial Crcuit in and for Polk County, Florida.

This Court has jurisdiction pursuant to 8§26.012 Fl a.

Stat. (1993).

The Mdtion to Vacate (PA-3) was prenm sed upon "m sconduct
of adverse party" and in paragraph 14 of Count | of the Mbdtion
For nmer Wfe contended that the Separation and Property
Settlenment Agreenment was signed by her due to Forner Husband’ s
intentional m sconduct "which requires that the Final Judgnent
of Dissolution of Mirriage be set aside pursuant to Rule
1.540(b)(3), Fla.R GCv.P.". The July 24, 1996 Oder Vacating
Fi nal Judgnent provided in the introductory part that the nmatter

came on for consideration before the Court, "...pursuant to Rule

1.540(b), Florida Rules of Civil Procedure...". and paragraph



1 of the Oder Vacating recited that, "This Court has
jurisdiction pursuant to Rule 1.540(b)." (PA-4). The Oder

Vacating the Final Judgnent did not include a reservation of

jurisdiction to award attorney’'s fees to either of the parties.

There was no authority for the award below of attorney’s
fees for Former Wfe's attorneys in the Rule 1.540 matter to be
paid by the Former Husband. There is a |ong-standing adherence
in Florida to the "American Rule" for collection of attorney’s
fees, whereby each party is obligated to pay his or her own fees
incurred unless there is statutory authority or a contractual

basis to alter that rule. P.AG v. AF., 602 So.2d 1259 (Fl a.

1992); Florida Patient's Conpensation Fund v. Rowe, 472 So.2d

1145 (Fla. 1985); Main v. Benjamn Foster Co., 192 So. 602 (Fl a.

1939). In Iight of that rule, attorney fees are in derogation

of common |aw and statutes are strictly construed. Gershuny v.

Martin MFall Messenger Anesthesia Professional Assn., 539 So.2d

1131 (Fla. 1989); DeRosa v. Shands Teaching Hospital & dinics,

Inc., 549 So.2d 1039 (Fla. 1st DCA 1989). Rivera v. Deauville

Hot el Enpl oyers Service Corp. 277 So.2d 265 (Fla. 1973); G eat

Anerican Indemity Conpany v. Wllians, 85 So.2d 619 (Fla.

1956); Gnbel v. Intern. Miiling & Printing Co., 506 So.2d 1081




(Fla. 4th DCA 1987). Analogous authority is found in the
requi renent of strict construction in witten agreenents, see,

e.g., Venetian Cove Cub, Inc. vs. Venetian Bay Devel opers,

Inc., 411 So.2d 1323, (Fla. 2d DCA 1982); Hurley v. Slingerland,

480 So.2d 104, (Fla. 4th DCA 1985); Keys Lobster, Inc. v. Ccean

Divers, Inc., 468 So.2d 360 (Fla. 3d DCA 1985); Bay Lincoln

Mercury Dodge, Inc. vs. Transouth Mrtgage Corp. of Fla., 531

So.2d 1027 (Fla. 1st DCA 1988); Schumacher v. Wellman, 415 So.2d

120 (Fla. 4th DCA 1982); Winer v. Tenenbaum 452 So.2d 986
(Fla. 3d DCA 1984).

Since there are no provisions in Rule 1.540, Florida Rules
of Cvil Procedure, for the award of attorney fees to a
successful litigant pursuant to said rule and, given the fact
that there is no contractual provision between the parties that
would obligate M. Bane to pay attorney fees, the "Anmerican
Rul e" requires that the courts deny the relief sought in the
Motion for Attorney Fees filed by the Fornmer Wfe.

In a case wherein a fornmer wife brought a Rule 1.540(b)
proceeding to vacate a property settlenent agreenent, the Third

District in Spano v. Spano, 698 So.2d 324 (Fla. 4th DCA 1997-as

to which the Second District has herein certified conflict),



held that there was no statutory authority applicable to Rule
1. 540 proceedings for the award of any attorney fees for the
former wife. It had been argued therein that the wfe was
entitled to attorney fees under the dissolution of nmarriage
chapter, Chapter 61, and specifically F.S. 61.16. Spano held
that, under Chapter 61, marital property distribution provisions
are concluded with the final judgnment and that a property
distribution under F.S. 61.075 may not be nodified even if the
needs of a party change after the judgnent. Thus it was held
that, given the explicit failure in F.S. 61.14 to enpower the
courts to nodify property interests after final distribution, it
follows that the trial court |acks jurisdiction under Chapter 61
after a final judgnent to decide property questions, unless the
final judgnent reserves such jurisdiction for a specific purpose
regarding identified property or is reversed, or is otherw se
set aside. Spano cited authority for the proposition that where
there is no reservation of jurisdiction the court obviously has
no authority to entertain a petition to nodify provisions of a
final judgnent adjudicating property rights and, thus, Spano
concluded that any attenpt after a final judgnent to nodify an

agreed property division nmust find its basis outside of Chapter

-10-



61, and held that the former wife there found that basis in a
rule proceeding pursuant to Rule 1.540, specifically stating
that the proceeding arose under Rules 1.540 and Famly Law Rul e
12.540 and the common | aw, but not under Chapter 61

The court in Spano wote further that F.S. 61.16 (attorney's
fees) says nothing about post-judgnent proceedings to vacate a
judgnent as to property divisions on the grounds that it was
procured through fraud or m stake. And the court stated that,
nmoreover, there are good prudential reasons for not reading into
F.S. 61.16 a right to fees in a Rule 1.540 proceedi ng, including
the fact that consent judgnments are special and deserving of the
greatest protection from assault, settlenents being highly
favored and to be enforced whenever possible; settlenent
agreenents are highly favored in the |aw The Spano court felt
that the policy of deference to settlenents should apply wth
special force to consent judgnents for property divisions in
divorce cases, in that the law strongly encourages voluntary
resolutions in all cases, and in no area is that nore true than
when the parties seek to dissolve their marriage. Fur t her,
society was said to have the strongest possible interest in

seeing the end of discord anong famly nenbers and the parents

-11-



of young children. The preference for settlements would be
undermned if one party could finance proceedings to undo such
agreenents with the funds of the party seeking to uphold the
agr eenents. In the absence of an explicit direction from the
| egislature that F.S. 61.16 applies to the 1.540 proceeding, the
Spano court was sinply unable to read such authority into the
statute, stating that different policies attend an effort to
unsettle a settlenment as conpared to the proposition that
parties should be able to receive an equal quality of
representation during the course of the dissolution proceedings.
Both Ben and Kat he Bane were represented by conpetent counsel at
the time of their settlement agreenment and entry of the final
j udgnment of dissolution of marriage (PA-1).

But the trial court herein awarded Fornmer Wfe attorney fees
and found in his order that Spano, although directly on point,

was wongly decided. The trial court relied on DeCaire V.

Yohanan, 453 So.2d 375 (Fla. 1984). The forner wife in DeCaire
filed an action three vyears after the final di ssol ution
j udgnent, which approved a property settlenent agreenent, to set
asi de the judgnent because of the fraud of the former husband in

filing a false financial affidavit she had relied wupon in

-12-



entering the property settlenent agreenent. The trial court,
after hearing, denied the wife's request because she knew or
shoul d have known of the husband's net worth and was untinmely in

applying to vacate. The Fourth District in Yohanan v. DeC aire,

421 So.2d 551 (Fla. 4th DCA 1982) reversed the trial court
finding that the husband's false affidavit was fraud on the
court which was not barred by the one year limtation of Rule
1. 540.

The issue in the Supreme Court review in Ded aire was what
type of fraud was involved. If extrinsic fraud (basically -
decepti on, keeping one away from or ignhorant of court
proceedi ngs) was involved, the Suprenme Court was of the view
that, according to its ternms, Rule 1.540 would not limt the
power of the court to entertain an independent action for relief
from a judgnent obtained through fraud on the court. | f,
however, intrinsic fraud was involved, as the Suprene Court
found, then the Rule 1.540 proceeding in question should have
been brought within one year from the final judgnent, which it
was not. The Suprenme Court stated: (at p. 380)

Determ ning the conduct that constitutes intrinsic

fraud, which requires action under the rule within one
year of the entry of a final judgnent, and the conduct

-13-



that constitutes extrinsic fraud, for which an action
may be brought at any time, is the critical issue in
the instant case. (Enphasis added)

The Supreme Court decision reinstated the trial court denial
of relief to the fornmer wfe.

What , t hen, does the above holding concerning the
[imtations wunder Rule 1.540 have to do wth this case?
Not hi ng, except to point out what was in issue in Dedaire, and
what was necessary for the decision. The part of the DeCaire
case relied upon by the trial court and Respondent is the dicta
in discussion at p.378 based on a quote from Trawick in Florida

Practice and Procedure 826.8 (1982) that inplies that a notion

to vacate is a continuation of the action in which the judgnent
was entered. Thus, based on a treatise wthout citation of
authority quoted in dictum not even on point, the trial court
found that Chapter 61 applied to the Rule 1.540 notion filed by
the Fornmer M's. Bane.

Conpare Spano with DeClaire. Dedaire did not have in issue

the question of applying F.S. 61.16 to a Rule 1.540 proceeding;
Spano did. Spano went into great depth as to the reason why the
di ssolution attorney fee provision of F.S. 61.16 should not by

judicial strain apply to a Rule 1.540 proceeding. Certainly the

- 14-



Suprene Court was capable of such analysis as well, had that

been an issue in Dedaire. Petitioner submts that Spano is
wel | reasoned and correct. Spano is directly on point, as the

trial court found.

The trial court incorrectly determned that the case was,
substantively, a dissolution of marriage proceeding under
Chapter 61, Florida Statutes. Yes, there was at one tine a
di ssolution proceeding, that after vacation of +the Fina
Judgnent returned to a dissolution proceeding, but the case or
action that gave rise to the award of attorney’'s fees was
brought under Rule 1.540(b) Fla.R Cv.P. and not pursuant to any
provision of F. S 61.16. Under Rule 1.540 the dissolution case
file is a place to file a notion to vacate, but there is no
dissolution pending wuntil the notion to vacate the fina
judgnent is granted. Once the Rule 1.540 Motion is granted and
t he dissolution proceedings begin from scratch, for all services
rendered in the new case counsel can nake a claimfor attorney’s
fees, and if the case and statutory criteria are satisfied, the
court could then make a husband pay or contribute to the wife's
claimfor attorney’'s fees. The dissolution proceeding ended wth

the Final Judgnment and a 1.540 proceeding is not an enforcenent

-15-



or nodification action in which post-judgnent actions any claim
for attorney’'s fees are governed by F. S 61.16. | ndeed, under
Chapter 61 a nodification cannot be had as to a property
settl ement agreenent.

Al though an order entered on a Rule 1.540 notion is
reviewable by the same procedure as to review non-final orders
under Florida Appellate Rule 9.130, it is obvious from the
|atter rule that the subsection relating to review of 1.540
orders is separated and separate from what could be described as
true interlocutory orders that are given in the mddle or
internediate stages of a cause, which non-final orders are
ot herwi se described in other provisions of the appellate rule.
VWhat ever may be the provisions for appeal of Rule 1.540 orders,
the order in question cannot be said to be one given in the
m ddl e of the cause, because the dissolution proceedi ng was over
until the Final Judgnent was vacat ed.

A Rule 1.540 proceeding does not contenplate disposition on
the merits. Rule 1.540(b) is available only to set aside a prior
order or judgnent. The Rule cannot be used to inpose any
additional affirmative relief. The Florida Rule comes from and

is substantially identical to, Federal Rule of Civil Procedure

-16-



60(b). The case of Adduono v. Wrld Hockey Ass'n, 824 F.2d 617

(8th Cir. 1987) was one wherein the 8th Crcuit denied a request
for attorney's fees incident to a Rule 60(b) action, stating
that Rule 60(b) is available only to set aside a prior order or
j udgnment and cannot be used to inpose any additional affirmative

relief, citing United States v. $119,980, 680 F.2d 106 (11th

Cr. 1982). In the latter case the 11th Crcuit stated that
under Rule 60(b), a prior order can only be set aside and the
Rul e cannot be used to inpose any additional affirmative relief.
It is of course clear that the award below to the Former Wfe of
attorney's fees is affirmative relief incident to the initiation
and maintenance of a Rule 1.540(b) proceeding. Petitioner
submts that the federal rationale under the sanme rule should be
persuasive, and, indeed is well-reasoned and should be applied
her e. The fees herein were awarded for services in a Rule
1.540(b) proceeding; there just was not any F.S. 61 action to
attach the fees to at the tinme the final judgnent was vacat ed.

A Rule 1.540 Motion is nmuch nore than nere invocation of a
procedure. Wiile stating that, since Federal Rule 60(b) is
substantially the sane as the Florida Rule, Florida courts would

ook to federal decisions for proper interpretation of the

-17-



Florida rule, the Third District in Brown v. Brown, 432 So.2d

704 (3rd DCA Fla. 1983), disapproved on other grounds in

DeClaire v. Yohanan, 453 So.2d 375 (Fla. 1984), stated the

fol | ow ng:

The problem of whether and under what circunstances a
final judgnent should be assail able involves the clash
of two inportant principles - that |litigation nust
cone to an end, see Bros, Inc. v. WE Gace
Manuf acturing Co., 320 F.2d 594, 597-98 (5th G
1963), and that justice should be accorded in a
particul ar case, see Hazel-Atlas dass Co. V.
Hartford-Enpire Co., 322 U S 238, 244-45, 64 S C.
997, 1000, 88 L.Ed. 1250 (1943). In an effort to
maintain the proper bal ance between these two
principles, Rule 60(b) of the Federal Rules of Gvil
Procedure was pronul gat ed.

"The purpose of Rule 60(b) is to define the
circunstances under which a party nmay obtain
relief from a final judgnent. The provisions of
this rule nust be carefully interpreted to
preserve the delicate balance between the
sanctity of final judgnents, expressed in the
doctrine of res judicata, and the incessant
command of the court's conscience that justice be
done in light of all the facts. In its present
form 60(b) is a response to the plaintive cries
of parties who have for centuries floundered, and
often succunbed, anong the snares and pitfalls of
the ancillary comon law and equitable renedies
It is designed to renove the uncertainties and

historical limtations of the ancient renedies,
but to preserve all of the various kinds of
relief which they offered.” Bankers Mortgage Co.

V. United States, 423 F.2d 73, 77 (5th G
1970). (Enphasi s added)

-18-



Rule 1.540 by its very terns took the place of and abolished
wits of coram nobis, coram vobis, audita querela and bills of
review and bills in the nature of a bill of review

The effect of the Rule 1.540 Order is to return the parties
to the position they occupied before the judgnent was entered,
i.e., Iin this case to a dissolution of narriage proceeding, but
the operative word is "return". The return in this case was to
a dissolution proceeding in which there had been no court order,
prior to or in the final judgnent, awarding attorney's fees to
either party nor a reservation of jurisdiction to make such an
awar d.

Respondent’ s argunent bel ow concerning the Spano case is a
classic teaching of execution of strawren. Spano reasons that
settlenments and stipulations are favored in the |aw and a spouse
by nerely showing need and ability to pay should not be
financed, in effect, for an attack on a judgnent entered on a
settl enment. Respondent would then set up a woul d-be i nportant
i ssue, as a strawman, by arguing that this particular settlenent
could not be favored by the law because it was coerced and

procured through conceal nent, parading the horribles of the

-19-



Husband' s conduct in order to poison the well, so to speak. But
this settlenent, just as any other settlenent, was also favored
by the law, until it was shown that it should be vacated. The
policy of not financing attacks upon property settlenents is not
based upon the results of a Rule 1.540 action, it is based upon
the general proposition that settlenents are favored in the |aw
and should not easily be attacked. What Respondent has really
argued, in essence, is that the prevailing party in a Rule 1.540
action should be awarded fees when the action to vacate is
successful . And, as that argunent goes, the award would be
under FS 61.16. But if 861.16 applied, it would apply to all
attacks on dissolution judgnents, successful or not. The
| egi sl ative branch did not say that, however, but in the present
posture of this Bane case there is now arguably authority for
recovery under FS 61.16 of attorney fees whether or not the
vacation attenpt is successful. However, the Second District
opi ni on bel ow says:

W hold that Chapter 61 authorizes the award of

attorney fees for a proceeding to set aside a property

settlenment agreenent that was the product of one

party’s fraud. Accordingly, we certify conflict with

Spano._
(Enmphasi s added)
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Does “was” nmean that only the successful vacatant may be awarded
fees? Although the |anguage is vague, it would seem that the
Second District should have said “allegedly the product of

fraud” if all attackers of final judgnments on that ground could

be awarded fees under F.S. 861.16. Thus it may be argued that
the Second District would have FS 61.16(1) now in effect to
read:

The court may fromtine to tine, after considering the
financial resources of both parties, order a party to
pay a reasonable anmount for attorney’'s fees, suit
nmoney, and the cost to the other party of maintaining
or defending any proceeding wunder this chapter

i ncl udi ng enforcenent and nodification proceedi ngs and
appeals, [and including a proceeding outside this
chapter wunder Rule 1.540 (b)(3), F.RCv.P. to a
party who is successful in having a final judgnent or
order vacated on the ground of fraud].

The Second District’s citation of Rosen v. Rosen, 696 So. 2d

697 (Fla.1997) for liberality in construing FS 61.16 is an
overgeneralization in that the liberality Rosen refers to is in
the consideration of any factor necessary to provide justice and
equity between the parties. And, noreover, that liberality is
applicable if 861.16 is operable. The cart has been put before
the horse. The use of factors which may be considered under

Rosen and the use of the financial resources test, of need and
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ability, under the statute are all irrelevant. The question is
the applicability of the statute at all, not what tests apply in

maki ng an award.
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CONCLUSI ON
The Petitioner respectfully submts and noves that this
Court reverse the decisions below entitling the Former Wfe to
recover attorney fees incident to the Rule 1.540 notion

pr oceedi ngs.

CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by regular U S Mil to David A
Maney, Esquire, Post Ofice Box 172009, Tanpa, Florida 33672,
this _ day of January, 2000.

LEVI NE, H RSCH, SEGALL
& BRENNAN, P. A

BY:

Arnold D. Levine, Esquire
Fla. Bar No. 046869
100 S. Ashley Drive
Sui te #1600
Tanpa, Florida 33602
813/ 229- 6585
Attorneys for Petitioner
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