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PRELIMINARY STATEMENT

Article 1, Sec. 13 of the Florida Constitution provides: "The
writ of habeas corpus shall be grantable of right, freely and
wi t hout cost." These clains denponstrate that M. King was deprived
of the right to a fair, reliable, and individualized sentencing
proceedi ng and that the proceedings resulting in his conviction and
deat h sentence viol ated fundanental constitutional inperatives.

The proceedings in his case will be cited to as foll ows:

“R” — record on direct appeal from initial trial court
pr oceedi ngs;

“R2." — record on direct appeal fromresentencing;

“PC-R " — record of post-conviction proceedings.

REQUEST FOR STAY OF EXECUTION

M. King’ s petition includes a request that the court stay his
execution (presently schedul ed for January 24, 2002). As will be
shown, the i ssues presented are substantial and warrant a stay. M.
King respectfully urges that the Court enter an order staying his
execution, and , thereafter, that the Court grant habeas corpus

relief.
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INTRODUCTION

Significant errors which occurred at M. King' s capital trial
and sentencing were not presented to this Court on direct appeal
due to the ineffective assistance of appellate counsel. The
i ssues, which appellate counsel neglected, denonstrate that
counsel’s performance was deficient and that the deficiencies
prejudiced M. King. “[E]xtant legal principles . . . provided a
clear basis for . . . conpelling appellate argument[s].”

Fitzpatrick v. Wainwight, 490 So.2d 938, 940 (Fla. 1986).

Neglecting to raise fundanental issues such as those discussed
herein, “is far bel owthe range of acceptabl e appel | ate perfornmance
and must underm ne confidence in the fairness and correctness of

the outcone.” WIlson v. Wainwight, 474 So.2d 1162, 1164 (Fl a.

1985). Individually and “cunul atively,” Barclay v. Wai nwight, 444

So. 2d 956, 959 (Fla. 1984), the clains onmtted by appel |l ate counsel

establish that “confidence in the correctness and fairness of the

result has been undermined.” WIson, 474 So.2d at 1165 (enphasis
in original).

_____Additionally, this petition presents questions that were rul ed
on in direct appeal, but should now be revisited in light of
subsequent case law or in order to correct error in the appeal
process that denied M. King his constitutional rights. As this

petition will denonstrate, M. King is entitled to habeas relief.



JURISDICTION TO ENTERTAIN PETITION
AND GRANT HABEAS CORPUS RELIEF

This is an original action under Fla.R App.P. 9.100(a); See
Fla. Const. art. |, 8 13. This Court has original jurisdiction
pursuant to Fla.R App.P. 9.030(a)(3) and Fla. Const. art. V, 8§
3(b)(9). The petition presents constitutional issues which
directly concern the judgnent of this court during the appellate
process and the legality of M. King s sentence of death.
Jurisdiction inthis action lies inthis Court for the fundanental
constitutional errors challenged herein arise in the context of a
capital case in which this Court heard and denied M. King's direct

appeal . See Smth v. State, 400 So.2d 956, 960 (Fla. 1981); WIson

v. Wainwight, 474 So.2d 1162, 1163 (Fla. 1985); Baggett V.

Wai nwight, 229 So.2d 239, 243 (Fla. 1969); «cf. Brown V.
Wai nwright, 392 So.2d 1327 (Fla. 1981). A petition for a wit of
habeas corpus is the proper neans for M. King to raise the clains

presented herein. See, e.g., Wy v. Dugger, 568 So.2d 1263 (Fl a.

1990); Downs v. Dugger, 514 So.2d 1069 (Fla. 1987); Riley v.

Wai nwri ght, 517 So.2d 656 (Fla. 1987); WIlson v. Wainwight, 474

So.2d 1162 (Fla. 1985).

GROUNDS FOR HABEAS CORPUS RELIEF

By his petition for a wit of habeas corpus, M. King asserts
t hat his capital conviction and sentence of death were obtai ned and
then affirmed during this Court's appellate review process in
violation of his rights as guaranteed by the Fifth, Sixth, Eighth

2



and Fourteenth Anendnents to the Constitution of the United States
and the correspondi ng provisions of the Florida Constitution.

PROCEDURAL HISTORY

M. King was charged by indictment with first-degree nurder,
sexual battery, burglary and arson On April 7, 1977. The case was
consolidated during voir dire with another case charging M. King
with attenpted murder and escape. The consolidated cases were
tried before the GCrcuit Court Judge John Andrews. M. King was
represented by Thomas Col e of the Public Defender’s Ofice.

The jury found M. King guilty on all counts. At the penalty
phase, the jury recomended death. The trial court followed the
recommendati on and sentenced M. King to death.

On direct appeal, the Florida Suprene Court affirned the

convi ction and sentence of death. King v. State, 390 So.2d 315

(Fla. 1980). M. King sought post-conviction relief, but was

denied by the circuit court. On appeal, the Florida Suprene Court

affirnmed the denial of post-convictionrelief. King v. State, 407
So.2d 904 (Fla. 1981). M. King filed a Petition for Wit of
Habeas Corpus in the United States District Court, Mddle D strict
of Florida in 1981. The district court denied relief, however on
appeal, M. King s sentence of death was vacated by the El eventh

Circuit Court of Appeals. King v. Strickland, 748 F.2d 162 (11'"

Cir. 1984); previous history, King v. Strickland, 714 F.2d 1481

(11" Gir. 1983).



M. King was resentenced and death was again inposed. The
Florida supreme Court affirmed the conviction and sentence of

death. King v. State, 514 So.2d 354 (Fla. 1987). A Petition for

Wit of Habeas Corpus was filed by M. King, as well as a Mdtion
for Post-conviction Relief. An evidentiary hearing was conduct ed
inthe circuit court on the Mdtion for Post-conviction Relief, and
relief was denied. The Florida Suprenme Court affirnmed the denia

of post-conviction relief. King v. State, 597 So.2d 780 (Fla.

1992). The Florida Suprenme Court also denied M. King's Petition

for Wit of Habeas Corpus. King v. Dugger, 555 So.2d 355 (Fla.

1990) .

In October of 1992, M. King filed a Petition for Wit of
Habeas Corpus in the United States District Court, Mddle District
of Florida. The District Court denied relief on May 12, 1998. An
appeal of the denial was filed with the Eleventh Crcuit Court of
Appeal s in May of 1999. On Novenber 30, 1999, the Eleventh Circuit

denied M. King' s appeal. King v. More, 196 F.3d 1327 (11" Gr.

1999). During the spring of 1997, M. King filed a pro-se Petition
for Wit of Habeas Corpus in the Florida Suprene Court. M. King' s
pro-se pleading was denied by the Florida Suprene Court in an
unpubl i shed order filed on March 28, 1997. A subsequent Motion for
Rehearing on said petition was denied in an unpublished order filed

on May 30, 1997.



On Novenber 19, 2001, a death warrant was signed scheduling
M. King's execution for January 24, 2002. M. King filed a
Successive Mdtion to Vacate Judgenent and Sentence in the circuit
court on Decenber 18, 2001. The Mdtion to Vacate was denied on
January 1, 2002. M. King now files this Petition for Wit of
Habeas Corpus sinultaneously with the appeal of the denial of his
Successive Mdtion to Vacate Judgenent and Sentence.

CLAIM I

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING
TO RAISE ON DIRECT APPEAL THE ERRONEOUS RULING
OF THE TRIAL COURT WHICH ALLOWED A STATE
WITNESS TO TESTIFY THAT A STAIN SEEN ON MR.
KING’'S CLOTHING WAS HUMAN BLOOD.

M. King' s conviction for the nmurder of Natalie Brady was
obt ai ned t hrough ci rcunstanti al evidence. The evidence agai nst M.
Ki ng was obtained primarily through the testinony of the victimof
the attenpted nurder, Janes McDonough. M. MDonough was enpl oyed
at a work release center where M. King was carrying out the
remai nder of a sentence on unrelated charges. M. MDonough
testified that M. King was mssing from his room during a bed
check in the early norning hours. McDonough testified that he
found M. King outside of the facility with human blood on the
crotch area of his pants. The testinony, if believed to be true,
woul d have established that M. King had human bl ood on hi mand was

outside of the facility at approximtely the sane time Ms. Brady



was nurdered in a house |located close to the facility. Thi s
testinmony was critical to the conviction of M. King.

During the guilt phase of M. King' s trial, defense counse
noved in limne to exclude any testinony on behalf of wtness
McDonough concl uding that a stain seen on M. King' s clothing was
human bl ood. (R 1348). The grounds for the notion were that
McDonough was not an expert and should not be allowed to render an
opi nion on the substance of the stain he viewed on M. King. The
Court did not nmake a ruling imediately. (R 1349). MDonough
testified that he grew up in a famly funeral business, was a
licenced nortician, had an opportunity to observe blood in the
busi ness, and that the funeral home was involved in approxi mately
twenty-five hundred enbal m ngs over the course of twenty-two years.
(R 1353-1354). MDonough was not tendered as an expert. Wen
the wi tness appeared about to testify as to his opinion regarding
the bl ood, defense counsel objected. (R 1377). The judge
overrul ed the objection. (R 1379). MDonough testified that the
crotch of M. King s pants, “was soaked i n human bl ocod.” (R 1379).

Section 90.701 Florida Statutes (2001) states:

Opinion testimony of lay witnesses.- I|f a
witness is not testifying as an expert, the
witness’s testinony about what he or she
perceived may be in the formof inference and
opi ni on when:

(1) The witness cannot readily, and with
equal accuracy and adequacy, communi cate what
he or she has perceived to the trier of fact

wi thout testifying in ternms of inferences or
opinions and the witness’s use of inferences

6



or opinions will not mslead the trier of fact
tot he prejudice of the objecting party; and
(2) The opinions and inferences do not

require a speci al know edge, skill,

experience, or training.
Fla. Stat. ch. 90.701 (2001).
To render an opinion the stain on M. King s clothing was hunman
bl ood usurps the province of the jury. Wtness MDonough could
have described the stain wi thout making the ultinmate concl usi on as
to the constitution of such a stain. He did not performany bl ood
typing test, nor was any such test perforned at a later tine.
Thus, to render such a conclusion usurped the province of the jury
and an objection to such testinmony should have been sustai ned.

See, C. Ehrhardt, Florida Evidence sec. 701.1, at 562 (2001

Edition); Floyd v. State, 569 So.2d 1225 (Fla. 1990); Jones V.

State, 440 So.2d 570 (Fla. 1983). The failure of appell ate counsel
to raise this issue on direct appeal denonstrates that counsel’s
performance was deficient and that the deficiencies prejudiced M.
King. Wthout the conclusory opinion that M. King s clothing had
human bl ood wupon it, the jury would not have had sufficient
evidence tying M. King to the nurder of Ms. Brady. Thus, M.
Ki ng woul d have been acquitted of that crine. The prejudice to M.
King by allow ng clearly inadm ssable opinion testinony is great,
and renders his conviction for the murder of Natalie Brady
erroneous. Such an error violated M. King s constitutional rights

as guaranteed by the Fifth, Sixth, Ei ghth and Fourteenth Anendnents



to the United States Constitution and the correspondi ng

the Florida Constitution.

CLAIM II

MR. KING’'S APPELLATE COUNSEL WAS INEFFECTIVE
FOR FAILING TO RAISE ON DIRECT APPEAL THE
TRIAL COURT’'S ERROR IN ALLOWING IRRELEVANT
INFORMATION PUT FORTH SOLELY TO BOLSTER THE
CREDIBILITY OF A STATE WITNESS TO BE HEARD BY
THE JURY OVER DEFENSE OBJECTION.

rights of

During the guilt phase of M. King's trial, the State called

wi t ness Janes McDonough to the stand. (R 1350). The prosecutor

t hen began to question the w tness about how many chil dren he had,

and what their ages were. (R 1351). Wen the defense objected on

rel evancy

(R 1351).

grounds, the prosecutor stated:

“In King’s statenent to the deputy, vyour
Honor, he eluded to the fact this man attacked
him that puts this witness’'s character in
issue. | think it is relevant that the jury
be nmade aware of his background and
reputation, possibly not reputation, but
certainly his background. They have got to
det erm ne whether or not he is the type of man
who would attack this nice gentleman sitting
over here.”

The objection was overruled and the prosecutor went on to elicit

t he ages

of the witness’'s children, the fact that one of the

chil dren had just graduated and was on the |ist for West Point, his

detail ed enpl oynent history background, his fam |y business, and

his education. (R  1351-1354). At this point, defense counsel

had not even nade an inference that King was attacked by this



W tness. There was not hing nentioned i n openi ng statenent, nor was
there a self-defense claim proffered. Thus, McDonough’s
credibility and character had not been attacked by the defense and
the prosecutor was not rebutting a defense attack.

“The good character of a witness may not be supported unl ess

it has been inpeached by evidence.” Mhorn v. State, 462 So.2d 81

(Fla. 4'" DCA 1985); See McCorm ck, Evidence sec. 47 (4'" ed. 1992).

In Hall v. State, 634 So.2d 1124 (Fla. 5'" DCA 1994), it was held

to be reversible error to admt testinony of an arresting officer’s
good conduct record and the lack of any disciplinary proceedi ngs
during his twelve years as an officer. Simlarly, it constituted
reversible error to allow the blatant bolstering of the State’s
W tness by the prosecution. The testinmony of w tness McDonough
was critical in this circunstantial evidence case. (See Caiml).
By allowing the prosecutor to bolster his character, the judge
conmtted reversible error. Gven that such error was preserved by
objection, it was the duty of appellate counsel to rai se such i ssue
on direct appeal. The failure to raise such an issue on direct
appeal constituted ineffective assistance of appellate counsel.
Appel l ate counsel’s conduct fell well below that of reasonably

effective counsel and M. King was prejudiced. See, Strickland v.

Washi ngton, 466 U. S. 668 (1984). The inproper bolstering of the
main state witness created a picture for the jury that the w tness

was a good father, hard working, educated and therefore a w tness



to be believed. Thus, the witness's testinony was given greater
weight than it should have been, resulting in an wunreliable
convi ction against M. King.

CLAIM III

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING
TO RAISE ON DIRECT APPEAL THE TRIAL COURT'’S
ERRONEOUS RULING WHICH ALLOWED HEARSAY
TESTIMONY TO BE HEARD BY THE JURY REGARDING
WHETHER MR. KING WAS OUTSIDE THE CORRECTIONAL
FACILITY ON THE NIGHT OF THE MURDER OF NATALIE
BRADY OVER DEFENSE OBJECTION.

During the guilt phase of the trial, witness Carlos Hudson
testified that he heard James MDonough |ooking for M. King
outside of Hudson’s wi ndow at the correctional facility. (R
1441). The prosecutor asked Hudson, “What did you hear M.
McDonough say?” (R 1441). Defense counsel objected on hearsay
grounds and t he objection was overrul ed. (R 1441). The prosecutor
repeated the question, “Wuat did you hear him say?” Hudson
answered, “There you are.” (R 1441). This testinony corroborated
McDonough’s testinony that M. King was discovered outside of the
facility. Such testinony constituted hearsay under section 90.802
Florida Statutes (2001). The objection was nmade and the issue
preserved for appeal, however appellate counsel for M. King did
not raise this issue on direct appeal. Gven that M. King' s
convi ction was based upon circunstantial evidence, the prejudiceto
hi mby this i nadm ssabl e testinony was great. Jurors relied on the

corroborating hearsay to find that M. King was outside of the
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facility, within proximty of the house where the nmurder of Natalie
Brady occurred. Wthout such corroboration, the jury would not
have had sufficient reason to believe that M. King was outside of
the facility, thus the prejudice to M. King was substantial and
the verdict unreliable. Appel | ate counsel was ineffective for
failing to raise this issue on direct appeal, and his conduct fell
bel ow the acceptable standard of reasonabl eness required by the
United States Constitution and the Florida Constitution.

CLAIM IV

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING
TO RAISE ON DIRECT APPEAL THE ERRONEOUS RULING
OF THE TRIAL COURT ALLOWING HEARSAY TO BE
ADMITTED REGARDING AN OFFICER’S INTERVIEW WITH
NEIGHBORS.

During the guilt phase of M. King' s trial, Detective Bragdon
testified that M. King | ed themto a garbage can where the cl ot hes
he was wearing on the night of the nurder had been deposited. Upon
arrival at the garbage can, the detective found it to be enpty
except for sone papers. Def ense counsel, anticipating that the
detective was about to testify that interviews with the nei ghbors
wer e conducted, and the garbage cans had not been enptied, objected
to the testinony on hearsay grounds. (R 1754). The objection was
overrul ed. (R 1754) . The detective then testified that
Det ecti ve Pandakos, his partner, interviewed nei ghbors who said the
gar bage can had not been enptied. (R 1755). Such testinony was

clearly i nadm ssabl e hearsay under section 90.802, Florida Statutes
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(2001). Such testinony was allowed in violation of M. King' s
right to confront witnesses. No “neighbor’s” nanmes were provided
to defense counsel and by allowing the testinony, the judge
conm tted reversible error.

The hearsay was obj ected to and the i ssue preserved for direct
appeal. However, appellate counsel never addressed the issue in
King’s appeal . Such conduct fell belowthe threshold of reasonably
effective counsel. The prejudice to M. King was sinple; the
testinmony inplied that he was not telling the truth about where he
put his clothes. Thus, the jury was given the inpression that M.
King was not telling the truth or was |ying about what he did with
the clothes. The prejudice to M. King was great and viol ated his
rights as guaranteed by the Constitution of the United States.

CLAIM V

MR. KING’S CONSTITUTIONAL RIGHTS WERE VIOLATED
WHEN THE PROSECUTOR IMPROPERLY ARGUED FUTURE
DANGEROUSNESS DURING GUILT PHASE CLOSING
ARGUMENT . APPELLATE COUNSEL WAS INEFFECTIVE
FOR NOT RAISING THIS ERROR ON DIRECT APPEAL.

During the cl osing argunent of the guilt phase, the prosecutor
made the foll owi ng statenent:

“I would |ike you to consider this. The judge
Wi Il instruct you the naxi mum penalty as to
each particular crine, the maxi num not the
mninmum is that unless you conme back guilty
as charged which required even if he is not

put to death, a twenty-five year m ninum
sent ence. In other words, for twenty-five
years he couldn’t be paroled, nurder one.

Every other crine that we have charged or any
| esser crime of the nurder one, |ike mnurder
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two or nurder three or mansl aughter, all have

provisions for parole and Anbs Lee King is

wal ki ng back out on the streets or down at

another work release center doing the sane

thing he did before.”
(R 1952-1953).
The prosecutor’s statenents argued to the jury that if they cane
back with a conviction less that first degree nmurder, M. King
woul d be right back out on the street commtting the sane crines.
Such an argunent of future dangerousness is irrelevant to the

guestion of a defendant’s guilt. MdCain v. State, 477 S. E. 2d 814

(Ga. 1996). In Mdain, the court found the argunment inproper, but
harm ess in light of overwhel m ng evidence of guilt. 1d. at 821.
That is not the case here. G ven the neager anount of evidence
used to convict M. King, such an argunent is not harm ess. \ere
an i nproper remark to the jury could be said to be so prejudicial
to the rights of the accused that neither rebuke nor retraction
woul d cure the error, the Supreme Court can review the error even

t hough no objection was made. Gant v. State, 194 So.2d 612 (Fl a.

1967) (reversing conviction and remanding for new trial due to
prosecutor’s conment: “Do you want to give this man | ess that first
degree nmurder and the electric chair and have hi mget out and cone
back and kill sonebody el se, naybe you?”). The error in this case
is analogous to the error in Gant. Thus, this court has the

authority to review such a highly prejudicial remark.
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Appel | ate counsel failed to raise the error on direct appeal.
Such an excl usion constituted conduct bel ow a reasonabl e standard
of effective appellate counsel. The prejudice to M. King was
paranmount, in that the jury may have convicted himof first degree
murder in order to ensure he was not afforded an opportunity to
commt another crine, not on the basis of the evidence agai nst him

CLAIM VI

THE PROSECUTOR COMMITTED FUNDAMENTAL ERROR IN
CLOSING ARGUMENT WHEN HE DENIGRATED DEFENSE
COUNSEL.

During closing argunent in guilt phase, the prosecutor made the
foll owi ng statenents:

“Now, M. Col e [defense counsel] then, in what
| like to term bl owi ng snoke, says...”

(R 1945).
“I't wasn’t any argunment but M. Cole now is
suddenly pulling that out of the sky to try
and create reasonabl e doubt.”

(R 1946).
“Ms. Dubrian said she never saw bl ood on the
shirt. She said on the pants, just |Iike
McDonough, that is again pulling straws out of
the air.”

(R 1947).
“M. Cole also conveniently forgot to tell you
that, remenber Shockley’'s conversation wth
Ki ng?”

(R 1950).
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Such comments fromthe prosecutor constituted i nproper argunent by
suggesting that defense counsel was not being truthful and was

del i berately msleading the jury. |In Briggs v. State, 455 So.2d

519 (Fla. 1%t DCA 1984), the issue of prosecutor’s “trying” defense
counsel rather than the case was the predom nant issue on appeal .
The court agreed with the appellant’s argunent regarding a trend of
prosecutors to nmake argunents agai nst defense counsel. Sinpson v.
State, 352 So.2d 125 (Fla. 1%t DCA 1977) (prosecutor referred to ‘ one

of the favorite tricks of defense counsel’); Hufhamv. State, 400

So.2d 133 (Fla 1%t DCA 1981) (prosecutor argued defense attorneys
come up with argunments to thwart common sense of the jurors);

Westley v. State, 416 So.2d 18 (Fla. 1t DCA 1983)(prosecutor

referred to defense as ‘snoke screen’); MGCGee v. State, 435 So.2d

854(Fla. 1t DCA 1983)(prosecutor engaged in ‘snoke screen

argunment). The court condemmed the prosecutor’s actions in each
case, however found the i nproper comment to be harm ess in |ight of
overwhel m ng evidence of guilt or procedural bar. Briggs at 521.
The court went on to say that if such argunents continued, the
appellate court would be forced to fashion a special renedy and
reverse convictions so obtained. 1d. at 521. Since that tineg,
several convictions have been reversed in Florida based upon
| mproper prosecutorial comment agai nst defense counsel. Alverez v.
State, 574 So.2d 1119 (Fla 3¢ DCA 1991)(reversed due to

prosecutor’s conments that defense was nitpicking and trying to
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insult sonebody’s intelligence); Knight v. State, 672 So.2d 590 (4'"
DCA 1996) (prosecutor’s conments rose to |evel of fundanental

error); Caraballo v. State, 762 So.2d 542 (Fla. 5'" DCA)(conmmrents

constituted fundanental error); D Anbrosio v. State, 736 So.2d

(Fla. 5'" DCA 1999), (the prosecutor’s msconduct in arguing
defendant’s defense as innuendo, speculation and “a sea of
confusion” that defense counsel “prays you get lost in” part of the
argument causi ng reversal).

In M. King' s case, the prosecutor’s denigration of defense
counsel was not harmess and constituted fundanental error.
Appel l ate counsel’s failure to raise this issue on direct appeal
constituted i neffective assi stance of appellate counsel. G ven the
circunstanti al evidence of this case, such conments prejudiced M.
King and violated his fundanental rights under the Sixth, Ei ghth,
and Fourteenth Arendnents to the Constitution of the United States.

CLAIM VII

MR. KING’S RIGHTS WERE VIOLATED BY THE STATE'’S
EX-PARTE COMMUNICATIONS WITH THE COURT AND THE
STATE’S AND COURT’S UNDISCLOSED CONSIDERATION
GIVEN TO STATE WITNESSES IN EXCHANGE FOR THEIR
TESTIMONY. APPELLATE COUNSEL WAS INEFFECTIVE
FOR FAILING TO ADDRESS THIS ISSUE ON DIRECT
APPEAL.

M. King’s trial was the first in which the nmedia was al | owed
to phot ograph the proceedings. Wen M. King s counsel was not
present in the courtroom the state approached the court for an ex-

parte comruni cati on. After the state conferred with the trial
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court, the trial court spoke wth the court bailiff, and the
caneras were renoved from the courtroom In a letter to the
Florida Suprenme Court, the trial court stated that certain state
wi tnesses refused to testify unless the caneras were renoved from
the courtroom |In order to appease the state wi tnesses and ensure
their favorabl e testinony, the state and the trial court noved, ex-
parte, to renove the caneras fromthe court. (See exhibit 13 of M.
King's Successive Mdtion to Vacate Judgenent and Sentence fil ed on
Decenber 18, 2001).

The state and trial court’s ex-parte comruni cations viol ated
M. King' s fundanmental due process rights to a fair trial and his
Si xt h Amendnent right to counsel. |nproper ex parte conmuni cations
between the judiciary and single litigants violate constitutional

requi rements. In Rose v. State, 601 So.2d 1181 (Fla. 1992), this

Court wrote:

Noting is nore dangerous and destructive of
the inmpartiality of the judiciary than a one-
sided communication between a judge and a
single litigant.. . . The other party should
not have to bear the risk of factual
oversights or inadvertent negative i npressions
that mght easily be corrected by the chance
to present counter arguments..

Id. at 1183. The ex-parte deal with the state witness for their
testinony also violated M. King' s due process rights under Gaglio

v. United States, 405 U. S. 150, 92 S.Ct. 763 (U S. 1971); Kyles v.

Witeley, 514 U S 419, 115 S. . 1555 (U S 1995); Brady V.
Maryl and, 373 U S. 83, 83 S.C. 1194 (1963). Since direct appeal
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counsel was appointed to M. King' s case at the tinme of the filing
of the letter by the circuit court admtting to the conversation
bet ween the prosecutor and the judge, appellate counsel had a duty
to raise the issue on direct appeal. The failure to do so
constituted ineffective assistance of appell ate counsel.

The prejudice to M. King followed fromthe testinony of the
state witnesses who were given preferred treatnent by the judge.
One of the witnesses in particular, M. Charles Hudson woul d not
have testified had the judge not ordered the nedia to abstain from
phot ographing him His testinony corroborated the testinony of a
key state witness as to the location of M. King outside of the
facility near the tine of Natalie Brady's death. (See Caimlll).
Thus, the judge’ s ensuring of such testinony prejudiced M. King in
that his conviction was based upon testinony which woul d not have
been heard by the jury. Such actions violated M. King s
constitutional rights as guaranteed by the United States
Consti tution.

CLAIM VIIIT

MR. KING’'S APPELLATE ATTORNEY WAS INEFFECTIVE
FOR FAILING TO FILE PLEADINGS ENSURING THE
PRESERVATION OF THE PHYSICAL EVIDENCE USED
AGAINST MR. KING AT TRIAL. APPELLATE COUNSEL
HAD A DUTY TO ENSURE THE PRESERVATION OF SUCH
EVIDENCE FOR FURTHER REVIEW.

The only piece of physical evidence linking M. King to the

nmur der of Natalie Brady, the type A secretor blood found i n vagi nal
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washi ngs taken from the victim 1is unavailable for independent
testing. Circuit Court Judge Shaeffer has rul ed that the vagi nal
washi ngs were destroyed within two years of the trial conducted in
1977. If the circuit court’s findings are correct, the vagina
washi ngs woul d have been destroyed during the pendency of M.
King’s appeal, while he was represented by appellate counsel.
Appel l ate counsel was aware that trial counsel had noved for
suppressi on of such evidence. (R 592-594). Appellate counsel was
al so aware of the i nportance of such evidence in the conviction of
M. King. It was clear that such physical evidence would be the
subj ect of further review Counsel did not, however, take any step
to ensure the preservation of such evidence for further review
The failure of the appellate attorney to nove to preserve such
evi dence constitutes action beyond the scope of a reasonable
att or ney.

It has been held that an appellate attorney is ineffective
when they fail in their duty to obtain a record adequate for

consideration of a defendant’s clains of error. People v. Barton,

21 Cal.3d 513 (Cal. 1978). By failing to ensure the preservation
of the blood evidence, appellate counsel precluded M. King of
further review of that evidence. Thus, appellate counsel should
have known that the evidence needed to be preserved for further
proceedi ngs. The inability of the court to now revi ew subsequent

testing upon such evidence has resulted in prejudice to M. King,
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inthat such testing woul d have shown he was not the perpetrator of
the nurder of Natalie Brady.
CLAIM IX

THE FLORIDA DEATH SENTENCING STATUTE AS
APPLIED IS UNCONSTITUTIONAL UNDER THE FIFTH,
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS OF
THE UNITED STATES CONSTITUTION AND
CORRESPONDING PROVISIONS OF THE FLORIDA
CONSTITUTION.

Notwi t hstanding this Court’s decision in MIls v. More, 786

So.2d 532 (Fla. 2001), M. King respectfully submts that
consi derations of Due Process require that the jury unaninously
find the existence of each statutory aggravating factor before it
may be used to inpose the death penalty. M. King raises this
argunent at this tinme to ensure the issue is preserved for further
revi ew.

In Jones v. United States, the United States Suprene Court

hel d, “under the Due Process Cl ause of the Fifth Arendnent and the
notice and jury guarantees of the Sixth Anendnent, any fact (other
than prior conviction) that increases the maxi num penalty for a
crime must be charged in an indictnent, submtted to a jury, and

proven beyond a reasonable doubt.” Jones v. United States, 526

U S 227, 243, n.6 (1999). Subsequently, in Apprendi v. New

Jersey, the Court held that the Fourteenth Amendnment affords

citizens the sanme protections under state law. Apprendi v. New

Jersey, 530 U S. 466 120 S.Ct. 2348, 2355 (2000).
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In Apprendi, the issue was whether a New Jersey hate crine
sent enci ng enhancenent, which increased the punishnent beyond the
statutory maxi mum operated as an elenment of an offense so as to
require a jury determ nati on beyond a reasonabl e doubt. Apprendi,
120 S.C. at 2365. “[T]he relevant inquiry here is not one of
form but of effect-does the required finding expose the defendant
to a greater punishnent than that authorized by the jury' s guilty
verdict?” Apprendi, 120 S.C. at 2365. Applying this test, it is
cl ear that aggravators under the Florida death penalty sentencing
schenme are elenments of the offense which nust be charged in an
i ndictment, submitted to a jury during guilt phase, and proven
beyond a reasonabl e doubt by a unani nous verdi ct.
At the tine of Anpbs King' s penalty phase, section 775.082(1),
Florida Statutes (1977), provided:
A person who has been convicted of a capital
felony shall be punished by life inprisonnent
and shall be required to serve no | ess than 25
years before becomng eligible for parole
unless the proceeding held to determne
sentence according to the procedure set forth
ins. 921.141 results in findings by the court
that such person shall be punished by death,
and in the latter event such person shall be
puni shed by deat h.

Fla. Stat. 8775.082(1)(1991).

Under this statute, the state nmust prove at |east one aggravating

factor in the separate penalty phase proceeding before a person

convicted of first degree nmurder is eligible for the death penalty.

State v. Dixon, 283 So.2d 1, 9 (Fla. 1973); Fla. Stat. 8775.082
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(2001); Fla. Stat. 8§921.141(2)(a), (3)(a) (2001). Thus, Florida
capital defendants are not eligible for the death sentence sinply
upon conviction of first degree murder. If a court sentenced a
def endant i mredi ately after conviction, the court could only inpose
a life sentence. Fla. Stat. 8775.082 (2001). Therefore, under
Florida | aw, the death sentence is not within the statutory maxi mum
sentence, as anal yzed in Apprendi, because it increased the penalty
for first degree nurder beyond the life sentence a defendant is
eligible for based solely upon the jury's guilty verdict.

In Apprendi, the hate crine sentenci ng enhancenent was appli ed
after the defendant was found guilty and increased the statutory
maxi mum penalty by up to ten years. Apprendi, 120 S.C. at 2351.
The Apprendi Court clearly dispensed with the fiction that such an
enhancenent was not an elenent which received Sixth Amendnent
protections. The Court wote, “[bJut it can hardly be said that
t he potential doubling of one’s sentence from10 years to 20 has no
nore than a nom nal effect. Both in terns of absol ute years behind
bars, and because of the severe stigma attached, the differenti al
here i s unquestionably of constitutional significance.” Apprendi
120 S. Ct. at 2365. As in Apprendi, in Ambos King' s case, the
aggravators were applied only after he was found guilty. The
aggravators increased the statutory naxi mum penalty based on the
guilty verdict fromlife inprisonment to death. Certainly, the

di fference between |ife and death has nore than nom nal effect and
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is of constitutional significance. “[T] he penalty of death is
qualitatively different from a sentence of inprisonnent, however
long. Death, inits finality, differs nore fromlife inprisonnment
than a 100-year prison term differs from one of only a year or

two.” Whodson v. North Carolina, 428 U.S. 280, 305 (1975). See

Gardner v. Florida, 430 U. S. 349, 357 (1976).

Al though the nmmjority of the Court stated in dicta that

Apprendi did not overrule Walton v. Arizona, 497 U S. 639 (1990),
the Apprendi court was not addressing a death case in which
constitutional protections are nore rigorously applied, and did not
specifically address the Florida sentencing schene. Apprendi, 120
S.Ct. at 2366. Moreover, the nmjority dicta did not carry the
force of an opinion of the full court. See Apprendi, 120 S.Ct. at
2380 (Thomas J., concurring) (“Wiether this distinction between
capital crinmes and all others, or sone other distinction, is
sufficient to put the former outside the rule that | have stated is
a question for another day.”); Apprendi, 120 S.Ct. at 2387-88
(O Connor, J., dissenting) (“If the Court does not intend to
overrul e Wl ton, one woul d be hard pressed to tell fromthe opinion
it issues today.”) Apprendi, 120 S.C. 2388.

This court’s recent decisionin MIlls v. More, 786 So.2d 532,

stated that Apprendi did not apply to capital sentencing schenes.

MIls, at 537. This court cites Weeks v. State, 761 A 2d 804 (Del.

2000), as inportant authority in reaching its deci sion:
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“Importantly, in Weks v. Delaware, a capital
def endant brought his second habeas petition
on Cctober 27, 2000, alleging an Apprendi
vi ol ati on and seeking a stay of his execution
which was set for Novenber 17, 2000. The
trial court ruled that Apprendi did not apply
to Weeks’ case. Weks appealed and the trial
court’s ruling was affirmed. On Novenber 16,
2000, just one day before the scheduled
execution, the United States Suprenme Court
denied certiorari. Weeks v. Del aware, u. S

, 121 S.Ct. 476, 148 L.Ed.2d 478 (2000).
The Suprene Court’s denial of certiorari
i ndi cated that the Court neant what it said
when it held that Apprendi was not intended to
affect capital sentencing schenes.”

Mlls, at 537.

Thi s reasoning does not apply to M. King due to the substantia
di fferences between M. King’ s case the Weks case. |In Weks, the
def endant waived his right to a trial by jury during the guilt
phase and pled guilty to one count of intentional nmurder and one

count of felony nmurder. Weks v. State, 761 A 2d 804 (Del. 2000).

The plea to two counts of murder involving two different victins
automatically established +the existence of tw statutory
aggravators. Weks, at 805. Thus, the determ nation of the
exi stence of those aggravators by a jury was waived by the guilty
pl ea. In M. King' s case, there was no guilty plea. Thus, M.
King’s argunment regarding the appropriateness of the jury’'s
unani nous determ nation of the aggravators is distinguishable from
Veeks.

Because the effect of finding an aggravator exposes the

defendant to a greater punishnent than that authorized by the
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jury’'s guilty verdict, the aggravator nust be charged in the
i ndictrment, submtted to a jury, and proven beyond a reasonable
doubt. Apprendi, at 2365. This did not occur in Anrbs King' s case.
Thus, the Florida death penalty scheme is unconstitutional as
appl i ed.

CLAIM X

MR. KING’S INCARCERATION ON DEATH ROW FOR, AT
PRESENT, TWENTY-FIVE YEARS, CONSTITUTES CRUEL
AND UNUSUAL PUNISHMENT IN VIOLATION OF THE
EIGHTH AMENDMENT AND DUE PROCESS CLAUSE OF THE
FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION

M. King was convicted of a crinme which occurred May 18, 1977,
and he has been on death row since. As a result of errors by the
State, M. King' s sentence and conviction did not becone fina
until 1987.

Al though the Florida Suprenme Court rejected the instant

argunent under | ess egregi ous circunstances in Knight v. State, 721

So. 2d 287 (Fla. 1998), cert denied, 528 U S. 990 (1999), life on

death row is fundamentally different from life in the general
popul ation of the prison, and the cruel and unusual sentence of
literal Iife on death row has been caused by unnecessary del ays and
errors by the State in failing to properly prosecute M. King.
Life on death row is psychologically devastating with the
puni shment of incarceration nultiplied exponentially by the
psychol ogi cal torture of waiting for execution. Life on death row
is further punishing in that the inmates are isolated for all but
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a few hours a week and have significantly fewer rights than i nmates

in the general population. |In Lackey v. Texas, 514 U. S. 1045, 115

S.C. 1421 (1995), subsequent proceedi ng, Lackey v. Scott, 514 U. S.

1093 (1995), the U S. Suprene Court ultimately denied M. Lackey's
petition for certiorari by the nenorandum opinion of Justice
St evens. Justice Stevens and Justice Breyer conclude a lucid
review of the instant argunent by declaring that the issue is
undecided. It is inmportant to note that Lackey addressed a 17-year

delay in execution. Also, Lackey notes that there nmay be factual

i ssues to resolve regarding the cause of the del ays. Lackey at

1422.

W despread authority fromthe U S., and other jurisdictions,
supports M. King'd clains of cruel and unusual punishnment for
twenty-five years as his case travel ed up and down the court system

for years of delays. See, e.qg, Coleman v. Balkcom 451 U S. 949,

952 (1981) ( St evens, J. Concurring in t he deni al of
certiorari)(recognizing that the nental pain suffered by a
condemmed prisoner awaiting execution "is a significant form of
puni shment that may well be conpared to the consequences of the

ultimate step itself [i.e., the actual execution]"); Sol esbee v.

Bal kcom 339 U.S. 9, 14 (1950)(Frankfurter, J., dissenting)(in the
hi story of nmurder, the onset of insanity while awaiting execution

of a death sentence is not a rare phenonenon."); Furman v. Georgi a,

408 U. S. 238, 288-289 (1972) (Brennan, J., concurring)("we know t hat
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mental pain is an inseparable part of our practice of punishing
crimnals by death, the prospect of pending execution exacts a
frightful toll during the inevitable long wait between the
i nposition of sentence and the actual infliction of death.");

People v. Anderson, 493 P. 2d 880, 6 Cal. 3d 628, 649 (Cal. 1972)

("the cruelty of capital punishnment lies not only in the execution
itself and the pain incident thereto, but also in the dehunmani zi ng
effects of the lengthy inprisonment prior to the execution during
whi ch the judicial and adm nistrative procedures essential to due
process of law are carried out. Penologists and nedical experts
agree that the [protracted] process of carrying out a verdict of
death is often so degrading and brutalizing to the human spirit as

to constitute psychological torture."); Suffolk County District

Attorney v. Watson, 411 N E. 2d 1274, 1289 (Mass. 1980)(arguing

execution unconstitutional because it will be carried out only

after long del ays); Commonwealth v. O Neill, 339 N.E. 2d 676 (Mass.

1975) (noting anguish in anticipation of execution); State v.

Ri chnond, 886 P.2d 1329 (AZ 1994); Hopkinson v. State, 632 P.2d

79(W¥ 1981) (di ssent, dehumanizing effect of |ong inprisonnment

pendi ng execution); Soering v. United Kingdom 11 European Human

Ri ghts Reporter 439 (1989)(extradition to U S. to face capita
mur der charges refused because of tine on death rowif sentenced to

deat h); Vatheeswarren v. State of Tam | Nadu, 2 S.C. R 348 (India,

1983) (" dehumani zi ng character of delay"); Sher Singh v. State of
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Punj ab, 2 SCR 582 (India 1983)(Prol onged delay in the execution an
i nportant consideration in considering whether sentence shoul d be

carried out); Catholic Comm ssion for Justice and Peace i n Zi nbhabwe

v. Attorney General, No. S.C 73/93 (Z nbabwe 1993) [reported in 14

Human Rights L. J. 323 (1993)].
Simlar views have been expressed by |egal commentators and

nental health experts. See, e.g., Schabas, Execution Del ayed

Execution Denied, 5 Cim L. Forum 180 (1994); Lanbrix, The

| solation of Death Row in Facing the Death Penalty 198 (Radel et,

ed. 1989); MIlemann, Capital Postconviction Prisoners' Right to

Counsel, 48 MD. L. Rev. 455, 499-500 (1989)("There is little doubt
that the consciousness of inpending death can be inmmobilizing...
this opinion has been wdely shared by [jurists], prison wardens,
psychiatrists and psychol ogi st s, and witers.")(Cting

authorities); Mello, Facing Death Al one, 37 Amrer. L. Rev. 513, 552

and n. 251 (1988)(sane)(citing studies); Wod, Conpetency for

Execution: Problenms in Law and Psychiatry, 14 Fla. St. U L. Rev.
35, 37-39 (1986) (" The physical and psychol ogi cal pressure present
incapital i nmates has been widely noted... Courts and conment at ors
have argued that the extreme psychol ogical stress acconpanying
deat h row confi nenent is an ei ghth anmendnment violationinitself or
is an elenent in nmaking the death penalty cruel and unusual

puni shment. ") (citing authorities); Stafer, Synposium on Death

Penalty I ssues: Volunteering for Execution, 74 J. Cim L. 860, 861
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& n.10 (1983)(citing studies); Holland, Death Row Conditions:

Pr ogressi on Towards Constitutional Protections, 19 Akron L. Rev.

293 (1985); Johnson, Under Sentence of Death: The Psychol ogy of

Death Row Confinenent, 5 Law and Psychol ogy Review 141, 157-60

(1979); Hussain and Tozman, Psychiatry on Death Row, 39 J. i ni cal

Psychiatry 183 (1979); Wst, Psychiatric Reflections on the Death

Penalty, 45 Aner. J. Othopsychiatry 689, 694-695 (1975); Gall omar

and Partnman, | nmate Responses to Lengt hy Deat h Row Confi nenent, 129

Amer. J. Psychiatry 167 (1972); Bluestone and McGahee, Reaction to

Extrene Stress: |Inmpending Death By Execution, 119 Aner. J.

Psychiatry 393 (1962); Note, Mental Suffering Under Sentence of

Death: A Cruel and Unusual Punishnent, 57 lowa L. Rev. 814, 830

(1972); G Cottlieb, Testing the Death Penalty, 34 S. Cal. L. Rev.

268, 272 and n. 15 (1961); A. Canus, Reflections on the Guillotine

in Resistance, Rebellion and Death, P. 205 (1966)("As a genera
rule, a man i s undone waiting for capital punishnment well before he
dies."); F. Dostoyevsky, The Idiot, pp. 47-48 (D. Magarshack trans.

1955); Duffy and Hirshberg, Eighty-Eight Men and Two Wnen, P. 254

(1962) ("One night on death row is too long, the length of tine
spent there by [sonme innates] constitutes cruelty that defies the
i magi nation. It has always been a source of wonder to ne that they
didn't all go stark, raving nad.")(Qoting forner warden of

California's San Quentin Prison).
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Because of the cruel and unusual nature of serving such a
sentence on death rowinflicted on M. King by the State, M. King
is entitled to have his death sentence comut ed.

CLAIM XI

THE STATE OF FLORIDA’'S CLEMENCY PROCESS
VIOLATES THE DUE PROCESS AND EQUAL PROTECTION
CLAUSES OF THE UNITED STATES CONSTITUTION AND
THE CONSTITUTION OF THE STATE OF FLORIDA.

The Rul es of Executive C enency state when referring to death
penal ty cases: “Cases investigated under previous adm nistrations
may be reinvestigated at the Governor’s discretion.” State of
Florida Rules of Executive denency, Rule 15C (2000). Such an
arbitrary procedure has the effect of granting one person access to
cl emency proceedi ngs, while others who are simlarly situated have
no access. To conpound this problem there is no set procedure
af fordi ng death penalty prisoners counsel to pronul gate such cl ai ns
even after a warrant has been signed.

The clenmency process has been recognized as an integral
conmponent in the protection of those individuals who nmay have been
fal sely accused and convicted but are procedurally precluded from

rai sing appropriate defenses through statutory bar. Herrera v.

Collins, 506 U S 390, 113 S. . 853 (1993). Anmos King has
mai ntai ned his innocence from the outset, yet at this critica
stage in his proceeding, is not represented by clenency counsel.

Hi s post-conviction counsel, currently Capital Coll ateral Regional
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Counsel, is precluded under statute from representing himin a
cl enency proceeding. M. King s actual innocence and i nnocence of
the death penalty clainms otherwi se barred by statute will not be
effectively prosecuted although others, either through the
arbitrary appointnent of clenmency counsel or the financial
wherewithal to hire independent counsel, are afforded the
opportunity. As so critically noted by Chief Justice Rehnquist in
Herrera whil e denyi ng habeas relief, “This is not to say, however,
that petitioner is left without a forum to raise his actual
i nnocence claim For under Texas law, petitioner may file a
request for executive clenency...C enmency is deeply rooted in our
Angl o- American tradition of law, and is the historic remedy for
preventing m scarriages of justice where judicial process has been
exhausted,” |Id at 866. Anps King, neither capable of retaining
private counsel or afforded separate clenency counsel, does not
enjoy this “fail safe” otherwi se afforded to others. Florida’s
failure to provide clenency counsel results in an arbitrary,
di sparate and detrinental treatment of Anpbs King in violation of
his due process and equal protection rights as guaranteed by the
United States Constitution and the Constitution of the State of

Fl ori da.
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CONCLUSION AND RELIEF SOUGHT

For all the reasons discussed herein, M. King respectfully
urges this Honorable Court to grant habeas relief.
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