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PROCEDURAL HI STORY OF CASE

M. MIls was indicted in Sem nole County for first-degree
felony nmurder and related offenses. Trial commenced before Judge J.
WIIliam Wodson on Thursday, August 16, 1979, and the jury returned
guilty verdicts the next day.! After a one-day penalty phase on
Monday, August 20, 1979, the jury recomended M. MII|s be sentenced
to life inprisonment without the possibility of parole for twenty-
five (25) years. Eight (8) nonths later, on April 18, 1980, the
trial court overrode the jury's |ife recommendati on and sentenced M.
MIls to death, finding six (6) aggravating circunmstances: (1) under
sentence of inprisonnent; (2) previous conviction of violent felony;
(3) great risk of death to many persons; (4) felony nurder; (5)
pecuni ary gain; and (6) heinous, atrocious, or cruel. Addressing
only statutory mtigating factors,? the court found that no
mtigating circunstances had been establi shed.

The conviction and override sentence of death were affirnmed by

this Court in a 5-2 decision. MIlls v. State, 476 So. 2d 172 (Fl a.

1985), cert. denied, 475 U S. 1031 (1986). The Court, however,

vacated the aggravated battery conviction because "we do not believe

The jury found M. MIIls guilt of felony nurder, aggravated
battery, and burglary.

°The trial judge's sentencing order stated: "there are
sufficient aggravating circunstances as specified in 921.141 and
insufficient mtigating circunstances therein that a sentence of
death is justified" (R 642).




it proper to convict a person for aggravated battery and
simul taneously for homcide as a result of one shotgun blast." 1d.
at 177. The Court also struck three (3) of the aggravating
ci rcunstances found by the trial court. The "great risk of death to
many persons" aggravator was struck because "[t]he finding that MIIs
knowi ngly created a great risk of death to many persons was, as the
state conceded, erroneous."” 1d. at 178. The pecuniary gain factor
was struck due to inproper doubling with the fel ony nurder
aggravator. |1d. Lastly, the Court struck the "heinous, atrocious,
or cruel" aggravator as inapplicable to the facts of the case. |d.
Foll owi ng the signing of a death warrant, a Rule 3.850 notion
was filed and summarily denied. On appeal, this Court renanded the
case for an evidentiary hearing "in regards to counsel's failure to
devel op and present evidence that would tend to establish statutory
or nonstatutory nental health mtigating circunstances.” MIlIls v.
Dugger, 559 So. 2d 578, 579 (Fla. 1990). The Court also denied a
request for state habeas corpus relief. 1d.® Follow ng the
evidentiary hearing and the lower court's order denying relief, the

Court, in a sharply divided 4-3 vote, affirmed. MIlls v. State, 603

3In his state habeas petition, M. MIIs challenged, inter alia,
the constitutionality of the Court's purported harm ess error
anal ysis on direct appeal. Justice Barkett woul d have granted habeas
relief on this issue. MIlIls, 559 So. 2d at 579 (Barkett, J.,
concurring specially).



So. 2d 482 (Fla. 1992).

Subsequent to the decisions in Stringer v. Black, 503 U S. 222

(1992), and Sochor v. Florida, 504 U.S. 527 (1992), M. MIIs sought

habeas corpus relief in this Court challenging both the adequacy of
that Court's harm ess error analysis in his case as well as the
application of the "during the course of a felony" aggravating
circumnmstance. The Court held that Sochor was not new | aw under Wtt
v. State, 387 So. 2d 922 (Fla. 1980), and therefore the claim raised

for the second tine, was procedurally barred. MIls v. Singletary,

606 So. 2d 622, 623 (Fla. 1992). The Court ruled in the alternative
that "[we . . . applied, and applied correctly, a harm ess error
analysis in MIIls' direct appeal.” 1d. at 623. Regarding the claim
that the felony-nmurder aggravating factor is an unconstitutional
automati c aggravating circunstance, the Court held: "W considered
and rejected the substance of this claimon direct appeal." |d.

On Decenber 23, 1992, M. MIIs sought habeas corpus relief in
the United States District Court for the Mddle District of Florida.
The district court entered judgnent against M. MIls on August 18,

1996. The Eleventh Circuit Court of Appeals affirmed. MIlIs v.

Singletary, 161 F. 3d 1273 (11th Gr. 1998), cert. denied sub nom

MIls v. More, 528 U S. 1082 (2000).




JURI SDI CT1 ON

This is an original action pursuant to Fla. R App. P
9.100(a). See also Art. I, 8 13, Fla. Const. The Court's
jurisdiction is invoked pursuant to Art. V, 8 3(b)(9), Fla. Const.,
and Fla. R App. P. 9.030(a)(3). The Court also has jurisdiction to
reopen M. MIIs" previous habeas and appeal proceedi ngs, as well as

to reconsider his notion for rehearing. Parker v. State, 643 So. 2d

1032, 1033 (Fla. 1994). The Court also has jurisdiction to correct

failings in the review process under Art. V, 88 (3)(b)(7) and (9).



SUMVARY OF THE ARGUMENTS

1. The recent decision of the Suprene Court of the United

States in Apprendi v. New Jersey establishes that the override schene

under which M. MIIs was convicted violates the United States and
Florida Constitutions. Pursuant to Apprendi, other than the fact of
a prior conviction, any fact that increases the penalty for a crine
beyond the prescribed statutory maxi mum nust be submtted to a jury
and proved beyond a reasonabl e doubt. Under the statute in effect at
the tinme, life inprisonnment was the mandatory sentence for first-
degree capital nurder, unless the court, after a separate proceedi ng,
makes findings that the defendant is death eligible. As the Court
held in Apprendi, this violates due process and the Sixth Amendnent.
Apprendi is new | aw whi ch should be retroactively applied to M.
MIls.

2. The Court's recent decision in Keen v. State establishes

that, on M. MIIs' direct appeal, the Court failed to properly apply
t he Tedder standard in analyzing the propriety of the judge's
override of the jury's life recomendation. The flaws that the Court
di scussed in Keen which warranted relief are also present in M.
MIls" case. Any failure to properly apply Tedder to M. MIIs' case

woul d result in the arbitrary application of the death penalty.



ARGUVENT |
A APPRENDI ' S APPLI CATI ON TO FLORI DA' S OVERRI DE SCHEME.

In Apprendi v. New Jersey, 120 S. C. 2348 (2000), the Suprene

Court held that "[o]ther than the fact of a prior conviction, any
fact that increases the penalty for a crine beyond the prescribed
statutory maxi mum nust be submtted to a jury, and proved beyond a

reasonabl e doubt."” |d. at 2362-63.% The constitutional underpinning

“Apprendi involved a trial judge's application of a New Jersey
"hate crime" statute. A grand jury returned a 23-count indictnent
chargi ng Apprendi with shootings on four different dates, as well as
t he unl awf ul possessi on of various weapons. Apprendi, 120 S.C. at
2352. None of the counts referred to the New Jersey hate crine
statute, and none all eged that Apprendi acted with a racially biased
purpose. 1d. Apprendi pleaded guilty to two counts of second-degree
possession of a firearmfor an unlawful purpose, and one count of the
t hi rd-degree of fense of unlawful possession of an anti personnel bonb.
Id. Under New Jersey |law, a second-degree offense carries a penalty
range of 5 to 10 years; a third-degree offense carries a penalty

range of between 3 and 5 years. 1d. |If the judge found no basis for
t he bi ased purpose enhancenent, the maxi num consecutive sentences on
t hose counts would amount to 20 years in aggregate. 1d. |If,

however, the judge enhanced the sentence based on a finding of biased
pur pose, the maxi mum on one count alone would be 20 years and the
maxi mum for the two counts in aggregate would be 30 years, with a
15-year period of parole ineligibility. 1d. After holding an
evidentiary hearing on the issue of Apprendi's "purpose" for the
shooting, the judge concluded that, by a preponderance of the

evi dence, Apprendi's actions were taken "with a purpose to
intimdate" as provided by the statute. Id. Finding that the hate
crime enhancenent applied, the judge sentenced Apprendi to a 12-year
termof inprisonment on the enhanced count, and to shorter concurrent
sentences on the other two counts. |d.

Apprendi appeal ed, arguing, inter alia, that the Due Process
Cl ause of the United States Constitution requires that the finding of
bi as upon which his hate crinme sentence was based nust be proved to a
jury beyond a reasonable doubt. See In re Wnship, 397 U S. 358

6



of the Apprendi Court's holding is the Sixth Arendnent right to trial
by jury, as well as the Fourteenth Amendnent right to due process.
Id. at 2355 ("At stake in this case are constitutional protections of
surpassing inportance: the proscription of any deprivation of
liberty without "due process of law,' Andt. 14, and the guarantee
that "[i]n all crimnal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an inpartial jury,' Andt. 6").
"Taken together, these rights indisputably entitle a crim nal
defendant to '"a jury determnation that [he] is guilty of every

el emrent of the crinme with which he is charged, beyond a reasonabl e
doubt.'" Id. (quotation omtted).®> M. MIls submts that the

override provisions under which M. MIIls was sentenced viol ates

(1970). Apprendi, 120 S.C. at 1452. Over dissent, the Appellate
Di vision of the Superior Court of New Jersey upheld the enhanced
sentence; relying on MMl lan v. Pennsylvania, 477 U S. 79 (1986),
t he appeals court found that the state | egislature decided to nmake
the hate crinme enhancenent a "sentencing factor," rather than an
el emrent of an underlying of fense--and that decision was within the
State's established power to define the elenents of its crines.
Apprendi, 120 S.C. at 2353. A divided New Jersey Suprene Court
affirmed. |1d.

SApprendi ' s hol di ng was "foreshadowed" by the Suprene Court's
decision in Jones v. United States, 526 U. S. 227 (1999). Apprendi,
120 S.Ct. at 2355. In Jones, the Court, addressing a Fifth and Sixth
Amendnent challenge to a federal carjacking statute, held: "under
the Due Process Cl ause of the Fifth Anmendnent and the notice and jury
trial guarantees of the Sixth Amendnent, any fact (other than prior
conviction) that increases the maxi mum penalty for a crinme nust be
charged in an indictnent, submtted to a jury, and proven beyond a
reasonabl e doubt." Jones, 526 U. S. at 243.

7



Apprendi and the Sixth and Fourteenth Amendnents.

The New Jersey statutory mechani smfound unconstitutional in
Apprendi is remarkably simlar to the capital sentencing schenme under
which M. MIls was charged and convicted. Apprendi concerned the
interplay of four statutes. The first statute, N.J. Stat. Ann. 8§
2C. 39-4(a) (West 1995), defined the elenents of the underlying
of fense of possession of a firearmfor an unl awful purpose. The
second statute, N J. Stat. Ann. 8 2C 43-6(a)(2) (West 1995),
established that the offense is punishable by inprisonnent for
"between five years and 10 years." The third statute, N J. Stat.
Ann. 8§ 2C:44-3(e) (West Supp. 2000), defined additional elenents
requi red for punishnent of possession of a firearmfor an unl awful
pur pose when commtted as a "hate crine." The fourth statute, N.J.
Stat. Ann. 8 2C 43-7(a)(3) (West Supp. 2000), extended the authorized

addi tional punishnent for offenses to which the hate crinme statute

applied. See Apprendi, 120 S.Ct. at 2351. Each statute is

i ndependent, yet the statutes nust operate together to authorize
Apprendi's punishnment. The Court in Apprendi held that under the due
process clause, all essential findings separately required by both
the underlying offense statute and the statute defining the el enents
of puni shnment had to be charged, tried, and proved to the jury beyond
a reasonabl e doubt .

The version of Florida's capital override statute in place at
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the time of M. MIIs' trial also required the interplay of several
statutes which operate independently but nust be consi dered together
to authorize M. MIIs'" punishnent. M. MIIls was sentenced in 1980
under the provisions of 8775.082 (1), Fla. Stat., which provided:

A person who has been convicted of a capital felony shal
be punished by life inprisonnment and shall be required to
serve no less than 25 years before becomng eligible for
parol e unl ess the proceeding held to determ ne sentence
according to the procedure set forth in 8921.141 results
in finding by the court that such person shall be punished
by death, and in the latter event such person shall be
puni shed by death

Fla. Stat. 8921.141 (1979), entitled "Sentence of death or life
i nprisonnment for capital felonies; further proceedings to determ ne
sent ence" provi ded:

Upon convi ction or adjudication of guilt of a defendant of
a capital felony, the court shall conduct a separate
sentenci ng proceeding to determ ne whet her the defendant
shoul d be sentenced to death or life inprisonnent as

aut hori zed by s.775.082.

Fla. Stat. 8921.141(3) further provided in pertinent part:

Not wi t hst andi ng the reconmmendation of a majority of the
jury, the court, after weighing the aggravating and
mtigating circunstances, shall enter a sentence of life

i nprisonnment or death .

| f the court does not nmake the finding requiring the death
sentence, the court shall inpose sentence of life

i nprisonnment in accordance with 8775. 082.

8§ 775.082, the statute which applies in this case,® clearly sets

The statute was rewitten in 1994, and now provi des:

A person who has been convicted of a capital felony shal

9



out a schene whereby the statutory maxi mum penalty for capital crines
is life inprisonnment unless the court, after holding a separate and
di stinct proceedi ng under 8921. 141, nmakes findings of fact that
establish the defendant is death-eligible. M. MIIls was not
eligible for the death penalty sinply upon his conviction of first-
degree nurder; if the court were to sentence M. MIls after the
conviction, the court would only be able to inpose |ife because
Florida's schenme required the State to prove at | east one aggravating
factor beyond a reasonabl e doubt before the defendant is eligible for
the death penalty. Moreover, the aggravating circunstance(s) nust be

sufficiently weighty to call for the death penalty, State v. D xon,

283 So. 2d 1, 9 (FLa. 1973), and, because this case involved a jury
recomendation of life, the facts had to have been so cl ear and
convi ncing that no reasonabl e person could differ as to the penalty.

Tedder v. State, 322 So. 2d 908 (Fla. 1975).

Thus, Florida's statute unanbi guously "describe[s] an increase

be puni shable by death if the proceedings held to
determ ne sentence according to the procedure set forth in
S. 921.141 results in findings by the court that such
person shall be puni shable by death, otherw se such person
shal | be punished by life inprisonnent and shall be
ineligible for parole.

8§ 775.082 (1), Florida Statutes (1994 Supp.). See 1994 Fla. Sess.
Law Serv. Ch. 94-228 (S.B. 158). Although the newer statute al so
poses constitutional problens under Apprendi, that statute is not at
i ssue in these proceedings.
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beyond t he maxi mum aut hori zed statutory sentence,” Apprendi, 120
S .. at 2365 n.19. It cannot be seriously debated that the

"differential" between a sentence of life inprisonment with the
possibility of parole after 25 years and a sentence of death "is

unquestionably of constitutional significance.” |d. at 2365. See

al so Wodson v. North Carolina, 428 U. S. 280, 305 (1976) ("Death, in
its finality, differs nore fromlife inprisonnment than a 100-year
prison termdiffers fromone of only a year or two. Because of the
qualitative difference, there is a corresponding difference in the
need for reliability in the determ nation that death is the
appropriate punishnment in a specific case"). Under Apprendi and
consistent wth due process and the Sixth Amendnent right to trial by
jury, the elenents relied on by the State to enhance M. MIIs'
puni shnment under 8 775.082 had to be charged and found beyond a
reasonabl e doubt by the jury. This was not done, and the result is
that M. MIIls' death sentence is unconstitutional under both the
United States and Florida Constitutions.

The Apprendi Court addressed whether its decision inpacted
"state capital sentencing schenmes requiring judges, after a jury
verdi ct holding a defendant guilty of a capital crine, to find

speci fic aggravating factors before inposing a sentence of death.”

Apprendi, 120 S.C. at 2366 (citing Walton v. Arizona, 497 U S. 639

(1990)). The Apprendi majority held that the capital cases falling
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under the Walton-type of schene (i.e. judge sentencing states), "are

not controlling,” citing Justice Scalia's dissent in A nendarez-

Torres v. United States, 523 U. S. 224 (1998):

Nei t her the cases cited, nor any other case, permts a
judge to determ ne the existence of a factor which nmakes a
crime a capital offense. What the cases cited hold is
that, once a jury has found the defendant guilty of al

the el enments of an offense which carries as its maxi num
penalty the sentence of death, it nay be left to the judge
to deci de whet her the maxi mum penalty, rather than a

| esser one, ought to be inposed . . . The person who is
charged with actions that expose himto the death penalty
has an absolute entitlenent to jury trial on all the

el enents of the charge.”

Apprendi, 120 S.C. at 2366 (citing A nendarez-Torres, 523 U S. at

257 n.2 (Scalia, J., dissenting). Wile the myjority decision in
Apprendi suggested that Walton was di stingui shable, four justices
strongly suggested that Walton had in fact been overrul ed, Apprendi,
120 S.Ct. at 2387-89 (O Connor, J., dissenting, joined by Rehnqui st,
C.J., Breyer and Kennedy, J.J.), and a fifth justice explicitly left
t he door open to reexamning the continuing validity of Walton for
anot her day. |d. at 2380 (Thomas, J., concurring). The Apprendi
majority's distinction of Walton, as the dissenters suggested, is
illogical and at odds with the new rule of |aw announced by the
Apprendi majority. Be that as it may, however, M. MIIls submts
that Walton's applicablilty to Florida's override sentencing schene,
particularly in light of the unique circunstances of his case, is

dubi ous.
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Apprendi's reasoning is even nore potent in M. MIIs' case,
whi ch involves an override of the jury's reconmendation of life
i nprisonment. Under Apprendi, as applied to Florida's unique capital
sentenci ng schene, the jury nmust determ ne death eligibility in order
to not violate due process and the Sixth Amendnent right to trial by
jury. However, "[t]he Florida death penalty procedure is not based

on a controlling jury recomendati on concerning sentenci ng" but

rather is "advisory only." Spaziano v. State, 433 So. 2d 508, 511-12

(Fla. 1983). See also Spaziano v. Florida, 468 U. S. 447 (1984).

Contrary to the constitutional underpinnings of Apprendi, because
Florida jury's sentencing decision is not binding on a court, a trial
court's ability to override a jury's sentencing decision violates due
process and the Sixth Amendnent right to trial by jury. Once M.
MIIls" jury returned its life recoommendation, M. MIls was acquitted
of the death penalty under Apprendi and therefore nust be sentenced
tolife at this tine.

M. MIIls recognizes that the Suprenme Court, in 1984, upheld

the constitutionality of Florida's override schene in Spazi ano v.

Florida, 468 U S. 447 (1984). Spazi ano addressed vari ous
constitutional attacks on Florida's override schene, including an

Ei ght h Arendnent chal | enge, a Doubl e Jeopardy chall enge, and a Si xth
Amendnent trial by jury challenge. That decision, as well as this

Court's holding in the underlying Spaziano litigation, see Spazi ano
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v. State, 433 So. 2d 508 (Fla. 1983), nust be revisited in light of
Apprendi. The Suprenme Court in Spaziano determ ned that while a
capital sentencing proceeding is "like a trial" for Double Jeopardy
pur poses, this "does not nean that it is like a trial in respects
significant to the Sixth Amendnent's guarantee of a fair trial." 1d.
at 459. Certainly, the Spaziano Court's conclusion that "[t]he Sixth
Amendnent never has been thought to guarantee a right to a jury
determnation of that issue" is in irreconcilable conflict wth the

Apprendi holding.” The issue put to the forefront in Apprendi is who

I'n fact, the dissent in Spaziano suggested that because of the
uni queness of capital sentencing proceedi ngs, the "normal presunption
that a judge is the appropriate sentencing authority does not apply
in the capital context." Spaziano, 468 U S. at Stevens, J.,
concurring in part and dissenting in part). As Justice Stevens
wr ot e:

The sane consideration that supports a constitutional
entitlement to a trial by jury rather than a judge at the
guilt or innocence stage--the right to have an authentic
representative of the community apply its |ay perspective
to the determnation that nust precede a deprivation of
liberty--applies with special force to the determ nation
t hat must precede a deprivation of life. |In many respects
capital sentencing resenbles a trial on the question of
guilty, involving as it does a prescribed burden of proof
of given elenents through the adversarial process. But
nmore inportant than its procedural aspects, the life-or-
death decision in capital cases depends on its link to
community values for its noral and constitutional

| egitimacy.

Id. at 482-83. Justice Stevens later dissented in Walton, |abeling
as "unfortunate" the Court's decision in Spaziano. Wilton, 497 U S

at 714. See also id. at 709 ("The Court holds ... that a person in
not entitled to a jury determnation of facts that nust be
establ i shed before the death penalty is inposed. | am convinced that
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is constitutionally required to make the findings necessary to
i ncrease a puni shnment beyond the statutory maxi mum  Apprendi hol ds
that it nust be a jury that nmakes the death-eligibility determ nation
beyond a reasonabl e doubt.

Apprendi's application to M. MIIls' case is even nore clear
because not only did the jury acquit M. MIIls of the death penalty,
but the State then submtted additional evidence to support

aggravating circunstances to the judge alone, not to the jury,? and

the Sixth Amendnent requires the opposite conclusion.”) |In Jones v.
United States, 526 U S. 227 (1999), Justice Stevens, concurring,
wote that the right to jury trial "enconpasses facts that increase
the mninmumas well as the maxi mnum perm ssi bl e sentence, and al so
facts that nust be established before a defendant nay be put to

death." 1d. at 253 (Stevens, J., concurring). |In so witing,
Justice Stevens concluded that the Court in Walton "departed from
that principle" and "should be reconsidered in due course.” |d.

I ronically, Justice Stevens authored the Apprendi decision wherein he
acknow edged the difficulty in reconciling Walton but sinply wote
that the capital cases "are not controlling." Apprendi, 120 S.C . at
2366. It was this incongruence that the dissenters in Apprendi could
not logically explain. See id. at 2388 (O Connor, J., dissenting)
("I'ndeed, at the tine Walton was deci ded, the author of the Court's
opi ni on today understood well the issue at stake. . . If the Court
does not intend to overrule Walton, one would be hard pressed to tel
fromthe opinion it issues today").

8Prior to trial, the State submtted a Statenent of Aggravating
Circunstances it "intends to present to the jury as grounds upon
which the State expects to seek the death penalty" (R 604). The
State listed four (4) aggravating circunstances: that M. MIIs was
under a sentence of inprisonnent at the tinme of the crine; that M.
MIls was previously convicted of a felony (Aggravated Assault); that
the crime was commtted during the course of a felony; and that the
crinme was hei nous, atrocious, or cruel (R 604). Those were the only
four aggravating circunstances argued to the jury by the prosecution
(Penalty Phase Transcript, August 20, 1979, at 82-92). The jury
returned a |life recomrendati on. However, at the sentencing before
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the judge discarded the jury's reconmendati on w thout undertaking the

requi red determ nation of its reasonabl eness. See Tedder v. State,

322 So. 2d 908 (Fla. 1975); Keen v. State, 2000 WL 1424523 (Fl a.

Sept. 28, 2000). See Argunent Il, infra. Wiile noting that it is
perm ssible for judges "to exercise discretion--taking into
consideration various factors relating both to the offense and

of fender--in inposing a judgnment wthin the range prescribed by

statute", Apprendi, 120 S.C. at 2358 (citing Wllians v. New York,
337 U.S. 241, 246, 69 S.C. 1079)), the Apprendi majority
neverthel ess made clear that "nothing in Wllians inplies that a

judge nmay i npose a nore severe sentence than the maxi num aut hori zed

by the facts found by the jury." Apprendi, 120 S.C. at 2358 n.9.
In M. MIIs case, the judge inposed a sentence of death over the
jury’s recommendation of life. The jury did not make any factual
findings as to death eligibility. |In fact, there is no way to know
if the jury found that any aggravating circunstances had been proven
beyond a reasonable doubt. All that is known is that a majority of
the jury believed that a |life sentence was appropriate. Apprendi's

hol di ng thus establishes that M. MIIs' sentence of death viol ates

the judge, the prosecution presented additional evidence of crimnal
convictions to support the aggravating circunstances (1d. at 19 et.
seq.). Imediately followng the presentation by counsel, the trial
court found that all but one of Florida' s statutory aggravating
circunst ances applied (even ones not argued by the State) (ld. at 45-
46). See also R (sent order).
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not only the Sixth, Eighth, and Fourteenth Amendnments, but also the
Fl orida Constitution. See Art. |, 88 9, 17, 22, Fla. Const; Blair v.
State, 698 So. 2d 1210, 1213 (Fla. 1997) ("the right to jury trial to
be an indi spensabl e conponent of our system of justice").
B. APPRENDI | S A FUNDAMENTAL CHANGE | N LAW

M. MIls submts that he should be entitled to the benefit of

Apprendi at this tine. In Wtt v. State, 387 So. 2d 922, 929-30

(Fla. 1980), this Court held that "major constitutional changes of
| aw' as determ ned by either this Court or the United States Suprene
Court are cogni zable in postconviction proceedings. Under Wtt, for a
new rule of law to apply retroactively, a three-part test is applied.
First, the newrule nust originate in either the United States
Suprene Court or the Florida Suprene Court. Second, the new rule
must be constitutional in nature. Third, the new rul e nust have
fundanent al significance.

Apprendi clearly qualifies under all of the Wtt criteria, and
the Court is "required by this [Apprendi] decision to re-examne this

matter as a new i ssue of law." Thonpson v. Duqgger, 515 So. 2d 173,

175 (Fla. 1987). M. MIls submts that Apprendi qualifies under
Wtt to be a change in law and also is of such significance as to
def eat any procedural defaults. |In Thonpson, this Court held

Hitchcock v. Dugger, 481 U S. 393 (1987), to be a change in Florida

| aw because it "represent[ed] a sufficient change in the | aw that
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potentially affect[ed] a class of petitioners, including Thonpson, to
defeat the claimof a procedural default."” 1d. at 175. See also

Riley v. Wainwight, 517 So. 2d 656 (Fla. 1987) (holding that Lockett

v. Ohio, 438 U S. 586 (1978), is new law requiring retroactive
application). The sanme can be said for Apprendi, which can be no
clearer inits rejection of this Court's prior precedent that

Florida's judicial override schenme did not violate due process or the

Si xth Amendnent right to jury trial. See Spaziano v. State, 433 So.
2d 508, 511-12 (Fla. 1983). Apprendi represents such a watershed
change in |law that Florida defendants should not be required to have
preserved the issue.?

Even if prior presentation of the issue is required in order to

receive the benefit of Apprendi, see Janes v. State, 615 So. 2d 668

(Fla. 1993), M. MIls is still entitled to the benefit of Apprendi.
On direct appeal, appellate counsel challenged Florida' s capital
sentencing statute which permtted a trial judge to override a jury's

sentenci ng recommendation as violative of, inter alia, the state and

federal constitutions, specifically the right to a trial by jury and

The dissenting opinion in Apprendi, authored by Justice
O Connor and joined by Chief Justice Rehnquist and Justices Breyer
and Kennedy, wote that the nmajority decision cast "serious doubt
on sentencing systens enpl oyed by the Federal Governnent and States
ali ke," and concluded that the decision was "a watershed change in
constitutional law " Apprendi, 120 S.C. at 2380 (O Connor, J.
di ssenting).
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due process:

[ T] he sentencing judge's rejection of the jury's advisory
verdict of life inprisonment and inposition of the

ul ti mate puni shnment constitutes doubl e jeopardy, cruel
and/ or unusual punishnent, deprivation of Appellant's
right to trial by jury and due process of |aw established
by U S. Const. Anend., V, VI, VIII, XV, and by Fl a.
Const. Art. |, 88 9, 16, 22.

(Initial Brief of Appellant, MIls v. State, No. 59,140, at 45 n.5).
M. MIIls" appellate counsel further challenged as violative of the
right to jury trial and due process the fact that the State was
permtted to present evidence of aggravating circunmstances to the
judge only, not the jury:

[ T] he prosecutor and trial judge are not constitutionally
permtted to circunvent the Tedder standards by reserving
addi tional evidence for the judge alone, after the jury's
life recommendation, as was done in the present case (R
911-920, 931-932). In Presnell v. Georgia, 439 U S 14
(1978), the Court held that fundamental principles of
procedural fairness (due process of law) apply with no

| ess force at the penalty phase of trial in a capital case
than they do in the guilt-determ ning phase of any
crimnal trial. See also Gardner v. Florida, 430 U S. 349
(1977), and G een v. Ceorgia, 422 U S. 95 (1979).

Pursuant to Presnell, the defendant believes that as a
matter of due process he is entitled to have the existence
and validity of aggravating circunstances determ ned as
they were placed before his jury. Any other concl usion
whi ch woul d open the door for a post-jury determ nation of
aggravating circunstances would not only deprive the
appel I ant of due process but would al so deny himhis right
to trial by jury. Post-jury determ nation of aggravating
ci rcunstances would correlatively destroy the trifurcated
sentenci ng procedures which were, in great neasure, the
basis for the conclusion that capital punishment was
constitutionally permssible. State v. D xon, 283 So. 2d
1 (Fla. 1973), and Proffitt v. Florida, 428 U S. 242
(1976). The capital sentencing process under Section
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921.141, Florida Statutes, creates a system of checks and

bal ances which requires that the jury's advisory function

not be distorted, lest the whole statutory schenme be

di storted.
(ld. at 46-47).' 1In response, the State on direct appeal argued
that "this Court has previously addressed and specifically or
inpliedly rejected challenges to the constitutionality of the Florida
Capital Sentencing Statute" and that "Appellant concedes that he
rai ses the standard "due process of |law and "“cruel and unusual
puni shnment on its face and as applied argunents in challenging the
constitutionality of the statute" (Answer Brief of Appellee at 52).
In its direct appeal decision, the Court noted that appellate counsel

"dutifully challenges the constitutionality of Florida' s capital

felony sentencing statute, but the argunents raised have been

previously resolved against MIls. . ." MIlls v. State, 476 So. 2d
172, 177 (Fla. 1985).

The very argunents nmade by M. MIIls on direct appeal have now
been found to be nmeritorious in Apprendi. Thus, it would be "unfair"

to deprive M. MIIls of the benefit of Apprendi. Janes v. State, 615

So. 2d 668 (Fla. 1993). Habeas relief is warranted.

19The direct appeal briefs were filed in 1980; it was not until
1985 that the Court decided the direct appeal. 1In a notion for
rehearing followng the affirmance, M. MIIls' appellate counsel
argued that the Court overl ooked the argunent that the override in
this case violated due process and the right to jury trial.
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ARGUVENT | |
A ARBI TRARY APPLI CATI ON OF TEDDER TO MR. M LLS CASE

Keen v. State, 2000 WL 1424523 (Fla. Sept. 28, 2000),

conclusively establishes that the standard enunciated in Tedder V.
State, 322 So. 2d 908 (Fla. 1975), was arbitrarily not applied to M.
MIIls' case on direct appeal. The failure to consistently apply
Tedder in this case results in a violation of due process. Fiore v.
Wite, 121 S .. 712 (2001). In light of Keen and Fiore, M. MIIs'
case nust be revisited at this tinme and the previous error corrected.
Bef ore addressing the specifics of M. MIIls' contentions at this
time, a backdrop of the Court's Tedder jurisprudence is required in
order to denonstrate how its application has varied over tine,
resulting in a narrow class of cases, such as M. MIIls' case, where
Tedder was not properly applied at all.

1. An Overview of the Jury Override in Florida. Since the State of
Florida reinstated the death penalty, approxinmately 150 cases
involving judicial overrides of jury recomendations of life

i mprisonment have reached this Court on direct appellate review 1!

As is seen fromthe discussion in this petition, it is clear that

"appealing a |life override' under Florida's capital sentencing

HFlorida is one of only four states that allows a judge to
override a capital sentencing jury's recomendation of life
i npri sonnent .
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schenme is akin to Russian Roulette." Engle v. Florida, 102 S. Ct

1094, 1098 (1988) (Marshall and Brennan, JJ., dissenting fromthe
denial of petition for wit of certiorari).
In 1974, one override case was reviewed by this Court, and it

was reversed, '? resulting in a 100%reversal rate. |n 1975, the year

of the sem nal decision in Tedder v. State, 322 So. 2d 908 (Fl a.

1975), five override cases reached the Court; three were reversed?®
and two were affirned, resulting in a 60%reversal rate. 1In 1976
five capital override cases were reviewed; three were reversed!®® and
two affirmed, 1 again a 60%reversal rate. |In 1977, four cases were

reviewed; two were reversed! and two affirned, ® a 50%reversal rate.

2Taylor v. State, 294 So. 2d 648 (Fla. 1974).

3Swan v. State, 322 So. 2d 485 (Fla. 1975); Tedder v. State,
322 So. 2d 908 (Fla. 1975); Slater v. State, 316 So. 2d 539 (Fl a.
1975) .

MGrdner v. State, 313 So. 2d 675 (Fla. 1975); Sawer v. State,
313 So. 2d 680 (Fla 1975).

BChanbers v. State, 339 So. 2d 204 (Fla. 1976); Provence v.
State, 337 So. 2d 783 (Fla. 1976); Jones v. State, 332 So. 2d 615
(Fla. 1976).

*Dobbert v. State, 328 So. 2d 433 (Fla. 1976); Douglas v.
State, 328 So. 2d 18 (Fla. 1976).

"MmcCaskill v. State/Wllians v. State, 344 So. 2d 1276 (Fl a.
1977); Burch v. State, 343 So. 2d 831 (Fla. 1977).

®Hoy v. State, 353 So. 2d 826 (Fla. 1977); Barclay v.
St at e/ Dougan v. State, 343 So. 2d 1266 (Fla. 1977).
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In 1978, two cases reached the Court, and both were reversed!® -- a
100% reversal rate. In 1979, three cases were reviewed; two were
reversed?® and one affirned,?! a reversal rate of 66%

In 1980, six override cases were reviewed; five were reversed?
and one affirned, ?® an 83% reversal rate. |In 1981, fourteen override
cases reached the Court; eleven were reversed, ? and three were

affirnmed,?® resulting in a 78% reversal rate. |n 1982, seven cases

¥Shue v. State, 366 So. 2d 387 (Fla. 1978); Buckremyv. State,
355 So. 2d 111 (Fla. 1978).

Mal loy v. State, 382 So. 2d 1190 (Fla. 1979); Brown v. State,
367 So. 2d 616 (Fla. 1979).

2Dobbert v. State, 375 So. 2d 1069 (Fla. 1979).

2Wllians v. State, 386 So. 2d 538 (Fla. 1980); MCrae v.
State, 395 So. 2d 1145 (Fla. 1980); Phippen v. State, 389 So. 2d 991
(Fla. 1980); Neary v. State, 384 SO. 2d 881 (Fla. 1980); Hall wv.
State, 381 So. 2d 683 (Fla. 1980).

23Johnson v. State, 393 So. 2d 1069 (Fla. 1980).

24Gpodwin v. State, 405 So. 2d 170 (Fla. 1981); Odomyv. State,
403 So. 2d 936 (Fla. 1981); MKennon v. State, 403 So. 2d 389 (Fl a.
1981); Stokes v. State, 403 So. 2d 377 (Fla. 1981); Smith v. State,
403 So. 2d 933 (Fla. 1981); Welty v. State, 402 So. 2d 1159 (Fl a.
11981); Barfield v. State, 402 So. 2d 377 (Fla. 1981); Lew s v.
State, 398 So. 2d 432 (Fla. 1981); Jacobs v. State, 396 So. 2d 713
(Fla. 1981). In tw cases, the Court vacated and remanded for judge
resentencings due to Gardner v. Florida error. Porter v. State, 400
So. 2d 5 (Fla. 1981); Spaziano v. State, 393 So. 2d 1119 (Fla. 1981).

’Burford v. State, 403 So. 2d 943 (Fla. 1981); Zeigler v.
State, 402 So. 2d 365 (Fla. 1981); Wiite v. State, 403 So. 2d 331
(Fla. 1981).
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reached the Court; four were reversed?® and three were affirned,? a
57% reversal rate. In 1983, ten cases were appeal ed; seven were
reversed?®, and three affirned,? a 70%reversal rate. |In 1984, nine
cases reached the Court; two were reversed, 3 and seven were
affirned, 3 a 22%reversal rate. 1|n 1985, seven cases were revi ewed,

including M. MIIls' case; two were reversed, 3 and five were

26McCanpbel | v. State, 421 So. 2d 1982); Walsh v. State, 418 So.
2d 1000 (Fla. 1982); Glvin v. State, 418 So. 2d 996 (Fla. 1982);
MCray v. State, 416 So. 2d 804 (Fla. 1982).

2'Bol ender _v. State, 422 So. 2d 833 (Fla. 1982); Stevens v.
State, 419 So. 2d 1058 (Fla. 1982); Mller v. State, 415 So. 2d 1262
(Fla. 1982).

2Norris v. State, 429 So. 2d 688 (Fla. 1983); Herzog v. State,
439 So. 2d 1372 (Fla. 1983); Richardson v. State, 437 So. 2d 1091)
(Fla. 1983); Hawkins v. State, 436 So. 2d 44 (Fla. 1983); Washi ngton
v. State, 432 SO. 2d 44 (Fla. 1983); Wbb v. State, 433 So. 2d 496
(Fla. 1983); Cannady v. State, 427 So. 2d 1983).

Routley v. State, 440 So. 2d 1257 (Fla. 1983); Spazi ano v.
State, 433 So. 2d 508 (Fla. 1983); Porter v. State, 429 So. 2d 293
(Fla. 1983).

Rivers v. State, 458 So. 2d 762 (Fla. 1984); Thonpson v.
State, 456 So. 2d 444 (Fla. 1984).

Slfutzy v. State, 458 So. 2d 755 (Fla. 1984); Thomas v. State,
456 So. 2d 454 (Fla. 1984); Goover v. State, 458 So. 2d 226 (Fla.
1984); Parker v. State, 458 So. 2d 750 (Fla. 1984); Gorhamyv. State,
454 So. 2d 556 (Fla. 1984); Heiney v. State, 447 So. 2d 210 (Fl a.
1984); Lusk v. State, 446 So. 2d 1038 (Fla. 1984).

%2Huddl eston v. State, 475 So. 2d 204 (Fla. 1985); Barclay v.
State, 470 So. 2d 691 (Fla. 1985).
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affirned, 3 a 28%reversal rate. 1n 1986, six override cases reached
the Court; one was reversed for a new trial3 and one was reversed
because no witten findings were entered by the trial judge in
violation of Florida law.% O the four renmmining cases where the
override was anal yzed, all were reversed, for a 100% reversal rate. 3¢
In 1987, of the six cases reviewed, five were reversed, * and one was
affirned, 3 for an 83% reversal rate. |In 1988, nine override cases

were anal yzed; eight were reversed® and one affirnmed*, for an 89%

33Echols v. State, 484 So. 2d 568 (Fla. 1985); MIls v. State,
476 So. 2d 172 (Fla. 1985); Brown v. State, 473 So. 2d 1260 (Fl a.
1985); Francis v. State, 473 So. 2d 672 (Fla. 1985); Burr v. State,
466 So. 2d 1051 (Fla. 1985).

%4Ranps v. State, 496 So. 2d 121 (Fla. 1986).

3VanRoyal v. State, 497 So. 2d 625 (Fla. 1986).

| rizarry v. State, 496 So. 2d 822 (Fla. 1986); Brookings v.
State, 495 So. 2d 135 (Fla. 1986); Nelson v. State, 490 So. 2d 32
(Fla. 1986); Amazon v. State, 487 So. 2d 8 (Fla. 1986).

S’"Wasko v. State, 505 So. 2d 1314 (Fla. 1987); Masterson v.
State, 516 So. 2d 256 (Fla. 1987); Fead v. State, 512 So. 2d 176
(Fla. 1987); Hansbrough v. State, 509 So. 2d 1081 (Fla. 1987); Ferry
v. State, 507 So. 2d 1373 (Fla. 1987).

38Engle v. State, 510 So. 2d 881 (Fla. 1987).

3%Spivey v. State, 529 So. 2d 1088 (Fla. 1988); Harnobn v. State,
527 So. 2d 182 (Fla. 1988); Brown v. State, 526 So. 2d 903 (Fl a.
1988); Caillier v. State, 523 So. 2d 158 (Fla. 1988); Perry v. State,
522 So. 2d 817 (Fla. 1988); Holsworth v. State, 522 So. 2d 348 (Fl a.
1988); Burch v. State, 522 So. 2d 810 (Fla. 1988); DuBoise v. State,
520 So. 2d 260 (Fla. 1988).

Torres-Arboledo v. State, 524 So. 2d 403 (Fla. 1988).
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rate of reversal. In 1989, six override cases were anal yzed; five
were reversed* and one was affirned, 4 for an 83% reversal rate.

In 1990, five override cases were reviewed by the Court; al
were reversed.*® |In 1991, eleven overrides reached the high court;
ten were reversed* and one case, on appeal froma Hitchcock
resentencing, was affirned,* for a 91%reversal rate. |n 1992, of
t he seven overrides appeal ed, four were reversed*® and three

affirmed, 4 for a 57% reversal rate. In 1993, the one override

“cChristian v. State, 550 So. 2d 450 (Fla. 1989); Fuente v.
State, 549 So. 2d 652 (Fla. 1989); Freenman v. State, 547 So. 2d 125
(Fla. 1989); Cochran v. State, 547 So. 2d 928 (Fla. 1989); Pentecost
v. State, 545 So. 2d 861 (Fla. 1989).

42Thonpson v. State, 553 So. 2d 153 (Fla. 1989).

43Buford v. State, 570 So. 2d 923 (Fla. 1990); Cheshire v.
State, 568 So. 2d 908 (Fla. 1990); Carter v. State, 560 So. 2d 1166
(Fla. 1990); Hallman v. State, 560 So. 2d 223 (Fla. 1990); Morris v.
State, 557 So. 2d 27 (Fla. 1990).

44Bedford v. State, 589 So. 2d 245 (Fla. 1991); Savage v. State,
588 So. 2d 975 (Fla. 1991); Craig v. State, 585 So. 2d 278 (Fl a.
1991); Wight v. State, 586 So. 2d 1024 (Fla. 1991); MCrae v. State,
582 So. 2d 613 (Fla. 1991); Cooper v. State, 581 So. 2d 49 (Fl a.
1991); Dolinsky v. State, 576 So. 2d 271 (Fla. 1991); Downs v. State,
574 So. 2d 1095 (Fla. 1991); Hegwood v. State, 575 So. 2d 170 (Fl a.
1991); Douglas v. State, 575 So. 2d 165 (Fla. 1991).

4Ziegler v. State, 580 So. 2d 127 (Fla. 1991).

46Scott v. State, 603 So. 2d 1275 (Fla. 1992); Reilly v. State,
601 So. 2d 222 (Fla. 1992); Jackson v. State, 599 So. 2d 103 (Fl a.
1992); Stevens v. State, 613 So. 2d 402 (Fla. 1992).

47Col eman v. State, 610 So. 2d 1283 (Fla. 1992); Robinson v.
State, 610 So. 2d 1288 (Fla. 1992); Marshall v. State, 609 So. 2d 799
(Fla. 1992).
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decided by the Court was affirned.* In 1994, seven cases were

deci ded on direct appeal; six were reversed* and two affirnmed.® In
1995, one override case was decided and it was reversed,® for a 100%
reversal rate. In 1996, three override cases were decided, and al
were reversed, % for a 100% reversal rate. In 1997, three override
cases were decided, and all were reversed,® for a 100% reversal

rate. 1n 1998, three override cases were decided; one was affirmed>®
and two reversed.® In 1999, no override cases were decided by the

Court. In 2000, one override case was decided, and it was

W llianms v. State, 622 So. 2d 456 (Fla. 1993). The def endant
in WIllians was the co-defendant of defendants Robi nson and Col eman,
whose overrides were affirnmed in 1992.

4Turner v. State, 645 So. 2d 444 (Fla. 1994); Barrett v. State,
649 So. 2d 219 (Fla. 1994); Caruso v. State, 645 So. 2d 389 (Fl a.
1994); Esty v. State, 642 So. 2d 1074 (Fla. 1994); Parker v. State,
643 So. 2d 1032 (Fla. 1994); Christmas v. State, 632 So. 2d 1368
(Fla. 1994).

®Garcia v. State, 644 So. 2d 59 (Fla. 1994); Washington v.
State, 653 So. 2d 362 (Fla. 1994).

Slperez v. State, 648 So. 2d 715 (Fla. 1995).

52Boyett v. State, 688 SO 2d 308 (Fla. 1996); Strausser V.
State, 682 So. 2d 539 (Fla. 1996); Craig v. State, 685 So. 2d 1224
(Fla. 1996).

SPoneranz v. State, 703 So. 2d 465 (Fla. 1997); Marta-Rodriguez
v. State, 699 So. 2d 1010 (Fla. 1997); Jenkins v. State, 692 So. 2d
893 (Fla. 1997).

>4Zakrzewski v. State, 717 So. 2d 488 (Fla. 1998).

°San Martin v. State, 717 So. 2d 462 (Fla. 1998); Mhn v.
State, 714 So. 2d 391 (Fla. 1998).
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reversed, %® for a 100% reversal rate.

Significantly, many of the override cases affirnmed on direct
appeal have been reversed on collateral attack in either state or
federal court, thereby decreasing the nunber of override death

sentences originally affirmed on direct appellate review. The death

sentence upheld in Gardner v. State, 313 So. 2d 675 (Fla. 1975), was

subsequent|ly vacated by the United States Suprene Court. Gardner v.

Florida, 430 U S. 349 (1977). The death sentence affirned in Dougl as

v. State, 328 So. 2d 18 (Fla. 1976), was subsequently vacated by the

El eventh Circuit Court of Appeals. Douglas v. Wainwight, 714 F. 2d

1532 (11th Cir.), cert. granted and remanded, 104 S. C. 3575 (1983),

aff'd, 739 F. 2d 531 (11th Cir. 1984). The death sentence affirnmed

in MCrae v. State, 395 So. 2d 1145 (Fla. 1980), was vacated by a

federal district court for Hitchcock error, and the reinposition of

the death sentence over the jury's life recomendati on was reversed

by this Court. MCrae v. State, 582 So. 2d 613 (Fla. 1991). The

death sentence affirmed in Buford v. State, 403 So. 2d 943 (Fl a.

1981), was al so vacated in federal court due to Hitchcock error, and

this Court reversed the reinposition of death follow ng a

resentencing. Buford v. State, 570 So. 2d 923 (Fla. 1990). The

death sentence affirmed in Thomas v. State, 456 So. 2d 454 (Fl a.

S6Keen v. State, 2000 W. 1424523 (Fla. Sept. 28, 2000). Keen
was al so afforded a new trial, but the Court's opinion makes cl ear
that the override was al so i nproper
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1984), was vacated by the Court in postconviction also due to

Hitchcock error. Thonas v. State, 546 So. 2d 716 (Fla. 1989). The

death sentence affirmed in Eutzy v. State, 458 So. 2d 755 (Fl a.

1984), was vacated by the federal courts because penalty phase

counsel failed to investigate and present mtigating evidence which

woul d have precluded an override. FEutzy v. Dugger, 746 F. Supp. 1492

(N.D. Fla. 1989), aff'd, No. 89-4014 (11th Gr. 1990). The death

sentence affirnmed in Burr v. State, 466 So. 2d 1051 (Fla. 1985), was
subsequent|ly vacated in postconviction because the trial court relied
on i nproper aggravating circunstances in overriding the jury's life

recommendation. Burr v. State, 576 So. 2d 278 (Fla. 1991). The

death sentences in Heiney v. State, 447 So. 2d 210 (Fla. 1984),

Torres-Arboledo v. State, 524 So. 2d 403 (Fla. 1988), and Thonpson v.

State, 553 So. 2d 153 (Fla. 1989), were reversed in postconviction
due to ineffective assistance of penalty phase counsel because
counsel failed to present mtigating evidence which would have

precluded the override. Heiney v. State, 620 So. 2d 171 (Fla. 1993);

Torres- Arbol eda v. Dugger, 636 So. 2d 1321 (Fla. 1994); Thonpson v.

State, 731 So. 2d 1235 (Fla. 1998). The death sentence affirmed in

Parker v. State, 458 So. 2d 750 (Fla. 1984), was vacated by the

United States Suprenme Court in Parker v. Dugger, 111 S. C. 731

(1991), and on remand to this Court, the override was reversed.

Parker v. State, 643 So. 2d 1032 (Fla. 1994). The defendant whose
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override was affirnmed in Engle v. State, 510 So. 2d 881 (Fla. 1987),

was eventually sentenced to life inprisonnent during the pendency of

state collateral proceedi ngs because his co-defendant received life

in Stevens v. State, 613 So. 2d 402 (Fla. 1992). Likew se, the

defendant in Brown v. State, 473 So. 2d 1260 (Fla. 1985), was

sentenced to |ife during the pendency of state coll ateral proceedings
pursuant to an agreenent with the State after his co-defendant
received a life sentence in separate trial proceedings. Wth respect

to the override affirmed in Porter v. State, 429 So. 2d 293 (Fl a.

1983), it was reversed by this Court due to judicial bias. Porter v.

State, 723 So. 2d 191 (Fla. 1998). Finally, the defendant whose

override was affirnmed in Spaziano v. State, 433 So. 2d 508 (Fl a.

1983), was awarded a new trial. State v. Spaziano, 692 So. 2d 174

(Fla. 1997).

2. The Court's Inconsistent Application of Tedder.
This Court has acknow edged that it was not consistently

appl ying Tedder during the tine period when it addressed M. MIIs'

override on direct appeal. |In Cochran v. State, 547 So. 2d 928 (Fl a.
1989), both the majority and dissenting justices of this Court agreed
that the Tedder standard had been inconsistently applied by the Court
in cases reviewed prior to 1986. |In dissenting fromthe reversal of
t he override death sentence in Cochran, Chief Justice Ehrlich cited

several override cases which had previously been affirned by the
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Court, and noted that a "nechanistic application"” of Tedder "woul d
have resulted in reversals of the death sentences in [severa

cases]." Cochran, 547 So. 2d at 935 (Ehrlich, C J., dissenting in
part). Though Chief Justice Ehrlich argued that the Tedder standard
as construed today and as applied by the magjority in Cochran was
wrong, he correctly noted that the shift in the standard has resulted

in an Ei ghth Anendnent violation under Furman v. Georgia, 408 U S

238 (1972). Cochran, 547 So. 2d at 935. 1In response to the Ehrlich
di ssent, the majority in Cochran wote:

Finally, we agree with the dissent that "|egal precedent
consists nore in what courts do than in what they say.'
However, in expounding upon this point to prove that
Tedder has not been applied with the force suggested by
its |l anguage, the dissent draws entirely from cases
occurring in 1984 or earlier. This is not indicative of
what the present court does, as Justice Shaw noted in his
speci al concurrence to G ossnan v. State, 525 So. 2d 833,
851 (Fla. 1988) (Shaw, J., specially concurring):

During 1984-85, we affirned on direct appeal
trial judge overrides in eleven of fifteen
cases, seventy-three percent. By contrast,
during 1986 and 1987, we have affirnmed
overrides in only two of eleven cases, |ess
than twenty percent. This current reversal
rate of over eighty percent is a strong

i ndi cator to judges that they should place |ess
reliance on their independent wei ghing of
aggravation and mtigation .

Clearly, since 1985 the Court has determ ned

t hat Tedder neans precisely what it says, that
t he judge nust concur with the jury's life
recomrendati on unl ess "the facts suggesting a
sentence of death [are] so clear and convi ncing
that virtually no reasonabl e person could
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differ.' Tedder, 322 So. 2d at 910.
Cochran, 547 So. 2d at 933 (enphasi s added).

In the words of this Court, in cases decided after 1985,
"Tedder neans precisely what it says.” However, at the tine of M.
MIls" direct appeal, by this Court's own adm ssion, Tedder did not
nmean what it says.® That this is correct is established in this
Court's opinion affirmng the denial of M. MIIls' notion for
postconviction relief in 1992, where the majority, faced with the
argunent that Tedder had not been properly applied on direct appeal,
hel d that "even though the jury override m ght not have been

sustained today, it is the law of the case." MIls v. State, 603 So.

2d 482, 486 (Fla. 1992). This statenent establishes the arbitrary

nature of Tedder's application in this case. %

SCFf note is the fact that between 1981 and 1984, when M.
MIls'" case was pending on direct appeal, this Court issued forty
(40) opinions addressing override death sentences. Not one of these
cases is cited or addressed in this Court's opinion affirmng M.
MIls" override.

58Fi ve Justices on this Court have, at one tine or another,
agreed that the override in this case was inproper. On direct
appeal , Justices Overton and MDonal d found the presence of
mtigating evidence in the record, and concluded that under Tedder,
t he override should not be sustained. MIlIls, 476 So. 2d at 180
(Overton and McDonald, JJ., dissenting in part). |In an appeal from
the summary deni al of post-conviction relief, Justice MDonald, in
di ssenting fromthe granting of an evidentiary hearing, again
reiterated that "counsel presented a substantial anount of mtigating
evi dence and secured a jury recomendation of life inprisonnent.”
MIls v. Dugger, 559 So. 2d at 580 (McDonald, J., dissenting in
part). He went on to conclude, however, that "the override sentence
is the law of the case.” 1d. Then-Justice Barkett, concurring in
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3. Keen Establishes the Arbitrary Application of Tedder toM.
MIls" Override Death Sentence.

a. M. MIIls'" Override. On August 20, 1979, a Sem nole
County, Florida, jury recommended that Gregory MIIls be sentenced to
l[ife inprisonment. On April 18, 1980, the trial court overrode the
jury's recommendation. Sone eight (8) nonths |ater, on Decenber 31,
1980, the appellate briefing of M. MIIls' case was conpl eted by the
filing of the Reply Brief by M. MIIs' direct appeal counsel. On
February, 1981, less than sixty (60) days |ater, oral argunment was
conducted in this Court. Four years and six nonths |ater, on August
30, 1985, a divided Court issued its opinion affirmng the conviction
and override death sentence. The five-year period between briefing
and final decision in this case, quite possibly a record for this
Court, illustrates the troubl esone nature of Gregory MIIls' case. >°

The result that was reached after a five-year deliberation sinply

the grant of an evidentiary hearing, would al so have granted habeas
relief to M. MIIls. [d. at 579 (Barkett, J., concurring in part and
dissenting in part). In this Court's 1992 postconviction opinion,

t hen-Justice Barkett again dissented fromthe affirmance of the jury
override. MIlls v. State, 603 So. 2d at 486 (Barkett, J.,

di ssenting). Then-Chief Justice Shaw concurred in Justice Barkett's
di ssenting opinion. 1d. Justice Kogan would also reduce M. MIIs'
sentence to life. [1d. at 487 (Kogan, J., dissenting).

9The fact that five justices of the Suprene Court of Florida
have at various tines expressed that M. MIIs' sentence should be
reversed is further manifestation that this death sentence has
troubl ed many jurists since the jury's life recomendati on was
overridden in 1980.
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cannot be reconciled with any other simlar case decided by the Court
since the reinstatenent of the death penalty in the State of Florida.
In M. MIIs'" case, the Court engaged in one of the |ongest, if not
the | ongest, direct appeal deliberations in its history to affirmthe
only jury override involving a conviction for felony-nmurder since the
reinstatenent of the death penalty in this state. The result in M.
MIls'" case could not be nore arbitrary, capricious, and therefore
violative of the Ei ghth and Fourteenth Amendnents.
As denonstrated by the recent decision in Keen, M. MIIs'
consi stent conplaints that Tedder was not consistently applied to his
case have cone to fruition. The record in this case could not be
nmore clear that the trial judge failed to conduct the proper analysis
under Tedder, and that the majority decision on direct appeal
simlarly failed to apply a proper Tedder anal ysis. At the
oral pronouncenent of sentence, the trial court stated as foll ows:
THE COURT: Gegory MIIls, the Court has gone through
t he aggravating and mtigating provisions as set forth in
921.141, and the Court finds then, under all but
let's see, (G, that there was aggravating circunstances
under each of those except (Q.
The Court differs fromyour attorney as to the
mtigating circunstances as | consider that you' re above
the age of mgjority and the Court does not consider the
age of the Defendant at the tinme of the crine.
[ The] Court finds that you' re above the age of
majority. So, | do not consider your age as any

mtigating circunstances. The Court al so considered the
fact that the Jury, having recommended the sentence of
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life inprisonment, the Court considered that in the
sentence that it decided to i npose upon you

The finding as the Court has witten up an Order of
Judgnent and Sentence that the aggravating circunstances
far outweigh any mtigating circunstances in that the
Court did not find any mtigating circunstances at all in
this particul ar case.
So, it's the Judgnent and Order and Sentence of this
Court that you be electrocuted until dead in the manner
directed by the laws of the State of Florida.
(Transcript of Sentencing, April 18, 1980, at 45-46). At no tine did
the Court indicate that it was required to and in fact did give
"great weight" to the jury's recommendation of life; he nerely stated

that he "considered" the fact that the jury recommended |ife. 5

60Def ense counsel did properly tell the trial judge that the
jury's life recomendati on had to be given great weight by the court:

MR, GREENE: | think as the Court is well aware that
the Jury in this case, sane jury that heard the case, mde
a recommendation to this Court, did recommend that M.
MIls be sentenced to life in prison.

| think the Court should take that into consideration
and give that recommendation great weight. | think the
Court should note that the Jury only deliberated
approximately thirty mnutes after hearing the argunents
by Counsel before arriving at that recommendation of life.

| think the Court renenbers that during the trial
itself, the Jury deliberated nore than four hours, and |I'm
asking the Court to speculate, but | think there's also
the possibility that the Jury may have made up its m nd
about the sentencing recommendation that [it] was gonna
[sic] nake to the Court possibly during the trial and
maybe that's an explanation for why the sentencing
recommendati on was nmade to the Court in this case was
arrived at so rapidly.
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The trial court's witten sentencing order nerely listed the

aggravators and mtigators that he found or rejected and concl uded:

IT 1S the finding of the Court after wei ghing

t he aggravating and mtigating circunstances

that there are sufficient aggravating

circunstances as specified in 921. 141 and

insufficient mtigating circunstances therein

that a sentence of death is justified.
(R at 642) (Attachnment A). The judge never discussed or nmade any
findings regarding whether the jury's Iife recommendati on coul d have
been reasonably supported by the record. Instead, the trial judge’'s
order reflects that he thought the jury got it wong and as a result
he inserted his own view of the facts. |In fact, in the court’s four
page order, Tedder is never nentioned.

On direct appeal, M. MIIs' appellate counsel raised a nunber
of challenges to the constitutionality and propriety of the override,
i ncluding an argunent that "[t]he standards for overruling the jury
have not been net in the present case. There was no clear and
convincing' reason, . . . no conpelling" reason, . . . and no
“reasonabl e basis' . . . for rejecting the jury's life recommendati on

(Initial Brief of Appellant at 40) (citing cases). Appellate counsel

further argued that

| think the Court can consider the fact that twelve
citizens that sat on this case were citizens of Sem nol e
County, were very famliar with the case. | think their
recomendati on does carry great weight.

(Transcript of Sentencing, April 18, 1980, at 31-32).
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a reading of the transcript and the trial court's witten
findings in support of the death sentence nmakes it clear
that the trial court, although recognizing that the jury
had recomrended |ife, conpletely disregarded that
recommendati on without stating any specific reason for
doing so, contrary to the Tedder standard.

(ILd. at 46). Appellate counsel further discussed the mtigation that
was presented bel ow and which served as a reasonabl e basis for the
jury's life recomendation, including the fact that the co-defendant,
Ashl ey, received conplete imunity:

Additionally, the role of Vincent Ashley in the
perpetration of the offense is evidence in mtigation.

Ashl ey received conplete immunity for his trial testinony
at the defendant's trial. Hi s credibility and role in the
of fense were certainly at issue. Although Ashley
testified that the defendant was with himand commtted
the shooting, his testinony is extrenmely suspect since the
only person the victims wife saw running fromthe house
was Ashley (R 6-7, 10, 11-12, 15, 29-30, 33, 39-44).
Certainly, such testinony was relevant in mtigation. See
Malloy v. State, 382 So. 2d 1190 (Fla. 1979), wherein this
Court held that the jury's action in recommending life

i nprisonnment for the defendant was reasonabl e because of
conflict in evidence as to who was the actual perpetrator
and because of the plea bargains of the defendant's
acconpl i ces.

(1d. at 50-51).

On direct appeal, a fractured Court first vacated M. MIIs
aggravated battery conviction because "we do not believe it proper to
convict a person for aggravated battery and simnultaneously for

hom cide as a result of one shotgun blast.” MIlls v. State, 476 So.

2d 172, 177 (Fla. 1985). The Court also struck three (3) of the

aggravating circunstances found by the trial court. The "great risk
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of death to many persons” aggravating factor was struck because
"[t]he finding that MIls knowingly created a great risk of death to
many persons was, as the state conceded, erroneous."” |1d. at 178.
The pecuniary gain factor was struck due to inproper doubling with
the felony nurder aggravating factor. |d. Lastly, the Court struck
t he "hei nous, atrocious, or cruel" aggravator as inapplicable to the
facts of the case. 1d. Despite striking the aggravators, the Court
purportedly conducted a harm ess error anal ysis:

We conclude that the court's finding that there were no
mtigating circunstances was correct. Because there were
no mtigating circunstances, we find that the court's
erroneous finding of two statutory aggravating

ci rcunst ances was harm ess and did not inpair the

sent enci ng process.

Id. at 179. As for the override, the entirety of the Court's
analysis is as foll ows:

We hold that the trial judge's findings in support of the
sentence of death even without the finding of especially
hei nous, atrocious, and cruel, neet the Tedder standard.
We find that the facts suggesting a sentence of death are
so clear and convincing that virtually no reasonable
person could differ. There are three valid statutory
aggravating circunstances, and the trial judge has found
that there are no valid mtigating circunstances. The
purported mtigating circunstances clainmed by MIIls, but
not found by the trial judge, are not sufficient to

out wei gh the aggravating circunstances nor do they
establish a reasonable basis for the jury's
recommendation. W conclude that the inposition of a
sentence of death after a jury recomendation of |ife was
proper in this case.
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Justice Overton dissented fromthe affirmance of the sentence,
witing "the jury recomendation of life should have been foll owed
for the reasons expressed by Justice McDonald in his dissent.” 1d.
at 180 (Overton, J., concurring in part and dissenting in part). In
di ssent, Justice MDonal d wote:

| dissent only fromthe affirmance of the death sentence.
Were it not for the jury's recomendation, | would have
little difficulty in upholding the death sentence. Valid
aggravating circunstances exi sted, and the defense
established the existence of no statutory mtigating

ci rcunst ances.

The jury, however, reconmended life inprisonnment. In such
i nstances we have stated that "the facts suggesting a
sentence of death should be so clear and convincing that
virtually no reasonabl e person could differ." Tedder v.
State, 322 So. 2d 908, 910 (Fla. 1975). W shoul d,
therefore, review MIIs' sentence in |light of Tedder.

The jury's recomendati on nust have been predicated on the
ci rcunstances of this hom cide and on nonstatutory
mtigating evidence. The chief testinony against MIIs
cane from Ashley. As previously indicated, Ashley
received immnity fromprosecution for this crine and
other crinmes in exchange for his testinony. Ashley said
that MIls did the killing, but MIIls has al ways deni ed
this. The jury could have found the evidence sufficient
to convict but still have had doubts about whether MIIs
intended to kill the victim It could also have concl uded
that MIls and Ashley were being treated so disparately
when their invol venent was substantially the sanme that any
such doubt should be weighed in MIIs'" favor. MIIls was
enpl oyed at the tinme of the crime and his enpl oyer thought
well of him MIlIls had a harsh and deprived youth, but
hi s grandnot her and sister were supportive of him During
prior incarceration he conpleted studies to the extent
that he passed his GE D. tests.

Are these circunstances, considered collectively, adequate
to find that reasonabl e persons could recomend life
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inprisonnment? | think so. As previously indicated,
adequat e and reasonabl e grounds existed for the trial
judge to inpose death. For the death penalty to prevail
when there is a jury recommendation of |ife, however, nore
than a disagreement with the jury's recommendati on nust be

shown. "[T]he facts suggesting a sentence of death should
be so clear and convincing that virtually no reasonabl e
person could differ." 1d. This is a difficult test, and

it has not been net in this case.
ld. at 180 (McDonald, J., concurring in part and dissenting in part).

b. Keen Establishes that Tedder was Not Properly Applied to M.
MIIls'" Case.

In Keen, this Court was faced with a |lower court overriding a
jury recommendation of life and purporting to conduct a proper Tedder
anal ysis. The Court concluded that the | ower court had erred because
"the standards for weighing aggravators and mtigators in a death
reconmmendati on case have been transposed with those applicable to
consideration of a jury recommendation of life inprisonnent."” Keen,
2000 WL 1424523 at *18. For exanple, the lower court's order had
found that "[t]he mtigating evidence is wholly insufficient to
out wei gh the aggravating circunstances in support of alife
sentence.” 1d. at *19. It was this sentence that the Court
concl uded denonstrated that "the wong standard was ultimtely
applied in consideration of the jury's life recoomendation.” 1d. As
the Court acknow edged:

The singular focus of a Tedder inquiry is whether there is

"a reasonable basis in the record to support the jury's

recomendation of life," rather than the wei ghing process
whi ch a judge conducts after a death recommendati on.
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Id. (citations omtted). Because the trial court applied the wong
standard, the Court in Keen found error under Tedder:

Consequently, the focus of the anal ysis was not upon

finding support for the jury's recommendation, i.e.,

determning if a reasonable basis existed for the jury's

deci sion, but rather toward proving that the jury got it

wrong and | acked any reasonabl e basis to recomend life.

In other words, the trial judge disagreed with their

recommendati on based on his view of the m x of aggravators

and mtigators, rather than through the prismof a Tedder

analysis. This was error, because just as a Tedder

inquiry has no place in a death recomendati on case, the

reci procal holds true when a jury life reconmmendation is

i ndependently anal yzed by the trial court and

i ndependently reviewed by this Court. |In other words, the

jury's life recomendati on changes the anal ytical dynam c

and magnifies the ultimate effect of mtigation on the

def endant's sentence.
Id. at *19 (footnotes and citations omtted). As a result, the Court
reversed the override, concluding that "[w] hile any of us m ght or
m ght not have cone to the sane conclusion with regard to the
inposition of a death sentence based upon the evidence presented in
this case had we been jurors, that is not the |legal standard by which
we nust evaluate the override of the jury's recommendation.” 1d. at

*22 (enphasi s added).

The Court's analysis in Keen sinply cannot be squared with its
analysis of M. MIIls' override on direct appeal. M. MIIls"' trial
j udge engaged in precisely the sane Tedder error as did the judge in
Keen. In fact, the error in M. MIIls' case was even nore egregi ous.

In his sentencing order, all the trial court in this case wote with
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respect to this issue was the foll ow ng:

IT 1S the finding of the Court after weighing the

aggravating and mtigating circunstances that there are

sufficient aggravating circunstances as specified in

921.141 and insufficient mtigating circunstances therein

that a sentence of death is justified.
(R 642). NO nention of Tedder was made. NO nention was made that
the jury's recomendation of life was entitled to great weight. NO
mention was nmade of why the jury's recommendati on was unreasonabl e
under Tedder.® The remai nder of the court's sentencing order
consists sinply of findings of aggravating and mitigating
circunmstances, with no nention of Tedder. Cf Keen at *23 n. 20
("I ndeed, the second page of the sentencing order contains details of
the aggravators, the mtigators, and supporting evidence as in a
deat h recommendation case. It was not until the twelfth page of the
sentencing order that Tedder is nentioned, which is the appropriate
standard that should have guided the inquiry fromthe outset. In
short, the analysis was concluded backwards"). Fromthe face of the
order in M. MIIs" case, one would think that the jury had
recommended death as opposed to life, since the trial court engaged

in the weighing process that, as the Court made clear in Keen, does

not apply when analyzing a jury life recommendati on under Tedder.

®lEven the order found | acking in Keen nade sone attenpt to set
forth why the judge believed the jury's recomendation to be | acking
in a reasonabl e basis. Keen, 2000 W. 1424523 at *18-*19. No such
attenpt was nade by the trial court in M. MIIs' case.
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This Court's analysis of M. MIIls' override on direct appeal
is also fatally flawed under Keen and Tedder. As the Court noted in
Keen, the Court's focus of appellate review in override cases is a
"narrow' one and focuses solely on whether there is a reasonable
basis in the record on which the jury could have relied in
recoomending life. Keen at *18. In M. MIIs' direct appeal, the
maj ority decision did the exact opposite, al so addressing the issue
as if it were a death recommendati on. The Court sustained the
override because

[t]here are three valid statutory aggravating

circunstances, and the trial judge has found that there

are no mtigating circunstances. The purported mtigating

ci rcunstances claimed by MIIls, but not found by the tria

judge, are not sufficient to outweigh the aggravating

circunstances nor do they establish a reasonable basis for

the jury's recomendati on.

MIls, 476 So. 2d at 179. This is plainly incorrect under Keen,
which explicitly held that under Tedder, "[t]he singular focus of a
Tedder inquiry is whether there is "a reasonable basis in the record
to support the jury's reconmmendation of life, rather than the

wei ghi ng process which a judge conducts after a death

recommendation.” Keen at *19. The nere exi stence of aggravators

does not, under Tedder, exclude the possibility of a reversal in an

override: "[R]eversal under Tedder is in no way prevented even
assum ng the presence of several valid aggravators. Indeed, that has
been the rule rather than the exception.” Keen at *23 n. 24.
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As Justice McDonald's dissent in MIls set forth, the jury
recommendati on coul d have reasonably rested on the disparate
treatment between M. MIIs and Ashley "when their involvenment was
substantially the sane.” MIlls, 476 So. 2d at 180 (MDonald, J.,

di ssenting). However, the majority determ ned that this fact, along
with the other "purported” nonstatutory mtigation adduced by M.
MIls, were "not found by the trial judge" and did not establish a
reasonabl e basis. But as the Court noted in Keen, whether nenbers of
the Court believed that Ashley was equally cul pable or not "is not
the I egal standard by which we nust evaluate the override of the
jury's life recomendation.” Keen at *22. As the Court wote:

On the issue of disparate treatnent, a fundanental

di stinction exists between a defendant who receives an
advi sory sentence of death froma jury as opposed to one
who receives an advisory sentence of life. In the forner,
the defendant is left to argue that the jury got it wong
and that the disparate treatnent of a codefendant or
coperpetrator should have mtigated the offense. 1In the
|atter situation, such as here, it nmust be assuned that
the jury found that disparate treatnent mtigates the
offense. That is, a majority of a twelve-person jury
concl uded that based on the record before them this
factor conpelled a life recommendati on, whether al one or
in conbination with other mtigation. Fromthat starting
point, the trial court nust then consider whether

di sparate treatnment could serve as a reasonabl e basis for
alife recoomendation. Here, that is an especially

power ful finding because the sane jury found sufficient
evi dence to convict the defendant of first-degree nurder.
Thus, the jury was apparently able to follow the | aw and
apply the appropriate | egal standards to the distinct
phases of the capital case before them

Keen at *23 n. 19 (enphasis added). See also Pentecost v. State, 545
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So. 2d 861, 863 (Fla. 1989) (override reversed because "the testinony
could have raised in the jurors' mnds the question of who actually

stabbed the victinl'); Brookings v. State, 495 So. 2d 135 (Fla. 1986)

(override reversed because codefendant wal king away "totally

free...could reasonably be considered by the jury"); Fuente v. State,

549 So. 2d 652 (Fla. 1989) (override was reversed because "the jury
in this case could have reasonably based its reconmendati on on the
fact that [the codefendants] would likely not be prosecuted for their
participation in the nurder").

It could not be clearer that Keen and MIIls are virtually
i ndi stingui shabl e except for grossly different outcones. A proper
application of Tedder to M. Keen's case warranted relief. An
erroneous application of Tedder to M. MIIls' case warranted an

affirmance. This arbitrariness nust be corrected at this tine.

The recent decision in Fiore v. Wite, 121 S.C. 712 (2001), is

instructive on whether a court can arbitrarily apply standards to
simlarly-situated defendants. |In Fiore, two defendants, Fiore and
Scar pone, were both convicted under a Pennsylvania | aw of operating a
hazardous waste facility without a permt. 1d. at 713. Pennsylvania
conceded that Fiore had a permt, but argued that Fiore had deviated
so dramatically fromthe permt's terns that he neverthel ess viol ated

the statute. |1d. The |ower Pennsylvania courts agreed, and the

45



Pennsyl vani a Suprene Court refused to review the case. 1d. 1In the
meantinme, after Fiore's conviction was final by the Pennsyl vania
Suprenme Court's failure to review the case, the Pennsyl vania Suprene
Court agreed to review Scarpone's case and awarded himwi th a new
trial "on the ground that the statute neant what it said." |I|d.
Fi ore then sought and obtai ned federal habeas relief; the Third
Crcuit Court of Appeals reversed the granting of relief, however,
hol ding that "state courts are under no [federal] constitutional
obligation to apply their decisions retroactively." |d. at 713-14.
After granting certiorari, the United States Suprenme Court
certified a question to the Pennsyl vania Suprene Court, asking
whet her the interpretation of law it applied to Scarpone's case was
the correct interpretation of law at the tinme of Fiore's conviction.
Id. at 714. In response, the Pennsylvania Suprene Court wote that
the decision in Scarpone's case did not announce a new rul e of |aw,
but rather "clarified" the plain nmeaning of the | aw which al so
applied at the tine of Fiore's conviction. 1d. The Suprene Court
wote that "the question is sinply whether Pennsylvania can,
consistently with the Federal Due Process C ause, convict Fiore for
conduct that its crimnal statute, as properly interpreted, does not
prohibit." 1d. The Court resolved the question in the negative,
hol ding that "Fiore's conviction fails to satisfy the Federal

Constitution's demands."” |d.
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M. MIls does not assert that Tedder is new |law, obviously it
has been in existence for sonme tine. Rather, the proper application
of Tedder has vacillated over tine, culmnating in an interpretation
set forth in Keen which is irrefutably at odds with the manner in
whi ch the Court analyzed M. MIIs' override on direct appeal (as
Justice McDonald's dissent set forth). Failure to apply this
interpretation to M. MIIls' case would be the epitone of the

arbitrary application of the death penalty. Cf. Engle v. Florida,

485 U. S. 924, 928 (1988) (Marshall and Brennan, JJ., dissenting from
the denial of certiorari) (voicing concern over this Court's
"haphazard application of the Tedder standard in cases in which an
acconplice's | esser role may have influenced the jury's
recommendation of life inprisonnent,” a constitutional infirmty
which left the justices "convince[d] [] that the Florida sentencing
schene is being applied in a manner inconsistent with the
requi renents of due process"). See also id. at 925 (this Court's
"inconsistent application of the Tedder standard in fel ony-nurder
cases has led to the arbitrary inposition of the death penalty").

In light of Keen and Fiore, the Court should now lift the "l aw

of the case" doctrine which it previously erected. MIlIls v. State,

603 So. 2d 482, 486 (Fla. 1992) ("even though the jury override m ght
not have been sustained today, it is the |law of the case"). Under

the I aw of the case doctrine, "it is not inproper for a court to
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depart froma prior holding if convinced that it is clearly erroneous

and would work a manifest injustice." Arizona v. California, 103 S
Ct. 1382, 1391 n.8 (1983). Florida courts have lifted the "Il aw of
the case" and corrected errors made in prior dispositions of issues

where justice would be subverted if the court did not do so. See

Massie v. University of Florida, 570 So. 2d 963, 974 (Fla. App. 1st

DCA 1990); Brown v. Chanpeau, 537 So. 2d 1120, 1121 (Fla. 5th DCA

1989); Morales v. State, 580 So. 2d 788 (Fla. 3d DCA 1991).
This Court's jurisdiction over an appeal necessarily includes
the "authority to change the | aw of the case previously set forth."

Jones v. State, 559 So. 2d 204, 206 (Fla. 1990). See also Brunner

Enterprises v. Departnent of Revenue, 452 So. 2d 550 (Fla. 1984) ("W

are the only court that has the power to change the | aw of the case

established by this Court"). |In Preston v. State, 444 So. 2d 939,
942 (Fla. 1984), a capital case, the Court reaffirnmed that "an
appel l ate court does have the power to reconsider and correct
erroneous rulings notw thstanding that such rulings have becone the
| aw of the case.” The Court lifted application of the "law of the
case" because "[t]he interest of justice, substantive due process
requirenents and Florida's constitutional and statutory schene of

death penalty review jurisdiction support our decision to reviewthis

issue.” 1d. Accord Porter v. State, 723 So. 2d 191 (Fla. 1998).

There is no reasoned basis for failing to lift application of
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the "l aw of the case" doctrine in this case. M. MIISs'
unconstitutional execution would classify as a manifest injustice
sufficient to apply an exception to the "law of the case.” But for
the application of this admttedly "anorphous" doctrine, his override

woul d be reversed. Conpare Preston, 442 So. 2d at 942 ("l aw of the

case" lifted because "[t]he interest of justice, substantive due
process requirenents and Florida' s constitutional and statutory
schene of death penalty review jurisdiction support our decision to
review this issue"). The interest of justice and Florida's death
penalty review were sufficient concerns in Preston and Porter to lift

the |l aw of the case, and should |likewise be soin M. MIIs' case.
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CONCLUSI ON AND PRAYER FOR RELI EF

In light of the foregoing discussion, M. MIIs requests:
1. That Respondent be ordered to show cause why this petition

shoul d not be granted,

2. That M. MIls be permtted to file a Reply to the

Respondent' s Response;

3. That oral argument be schedul ed on this petition;

4. That M. MIIs's override death sentence be vacat ed;

5. That any other relief that is just and proper issue from
the Court.

| HEREBY CERTIFY that a true copy of the foregoing petition has
been furnished by United States Mail, first class postage prepaid, to

all counsel of record on February 12, 2001.

TODD G SCHER

Fl ori da Bar No. 0899641
Litigation D rector

CCRC Sout h

101 NE 3d Avenue, Suite 400
Ft. Lauderdale, Florida 33301
(954) 713-1284

Attorney for Defendant

Copi es furnished to:

Kennet h Nunnel | ey, Asst. Attorney Ceneral
O fice of the Attorney General

444 Seabreeze Boul evard, 5th Fl oor

Dayt ona Beach, FL 32118
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