The Honorable Charles T. Wells
Chi ef Justice, and
Justices of The Supreme Court
of Florida
The Suprene Court Buil ding
Tal | ahassee, Florida 32399-1925

Dear Chief Justice Wells and Justi ces:

I n accordance with the provisions of Article IV, section 10,
Fl orida Constitution, and section 16.061, Florida Statutes,

it is the responsibility of the Ofice of the Attorney General
to petition this Honorable Court for a witten opinion as to
the validity of an initiative petition circulated pursuant to
Article Xl, section 3, Florida Constitution.

On April 20, 2001, this office received fromthe Secretary
of State an initiative petition seeking to anmend the Florida
Constitution to provide authorization for county voters to
approve or disapprove slot machines within existing pari-

mut uel facilities. The full text of the proposed anendnent
st at es:

Article X, Section 19 is created to read:

SECTI ON 19. AUTHORI ZATI ON FOR COUNTY VOTERS TO
APPROVE OR DI SAPPROVE SLOT MACHI NES W THI N EXI STI NG
PARI - MUTUEL FACI LI TI ES. -

(a) Slot machines are hereby permtted in those
counties where the electorate has authorized sl ot
machi nes pursuant to referendum and then only
within licensed pari-nutuel facilities (i.e.,

t hor oughbred horse racing tracks, harness racing
tracks, jai-alai frontons, and greyhound dog racing



tracks) authorized by law as of the effective date
of this section, which facilities have conducted
l'ive pari-nutuel wagering events in each of the two
i medi ately precedi ng twel ve nonth peri ods.
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(b) Wthin 180 days of the voters' approval of this
amendnent, the |egislature, by general |aw, shal

i npl ement this section with legislation to license,
regul ate and tax sl ot machines. The requirenment of
a 2/3 mpjority vote for new state taxes in Article
Xl, Section 7 of this constitution shall not apply
to any slot machi ne tax authorized by general |aw
in accordance with the mandate of this anmendnment to
t he constitution.

(c) The legislature, by general |aw, shal
appropriate tax revenue derived from sl ot nmachi nes
to enhance senior citizen services, classroom
construction, education prograns, and teachers'

sal ari es and benefits.

(d) Following the effective date of this amendnment
and its inmplenentation by the |egislature, the
governi ng body of each county in which there is an
eligible pari-mutuel facility as defined in
subsection (a), may aut horize a referendum on

whet her to approve or di sapprove sl ot nachines
within its jurisdiction. The electorate of such
county, by a majority vote of the voters in such
county then voting on this referendum may authorize
sl ot machines within its jurisdiction.

(e) If the electorate in a particular county votes
not to authorize slot machines, that county nmay
conduct subsequent el ections for the purposes of
consi deri ng whether to authorize slot machines
pursuant to sub-section (a) hereof no earlier than
two years after any vote in which slot machi nes were
not aut hori zed.

(f) If any portion of this section is held invalid
for any reason, the remaining portion or portions of
this section, to the fullest extent possible, shal



be severed fromthe void portion and be given the
full est possible force and application.

(g) This anmendnment shall take effect on the date
approved by the el ectorate; provided, however, that
no sl ot machi nes shall be authorized to operate in
the state until July 1, 2003.
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The ballot title for the proposed anendnent is "AUTHORI ZATI ON
FOR COUNTY VOTERS TO APPROVE OR DI SAPPROVE SLOT MACHI NES

W THI N EXI STI NG PARI - MUTUEL FACILITIES." The summary for the
proposed anmendnment st ates:

Thi s amendnment authorizes county voters to approve
or disapprove, in their respective counties only,
sl ot machi nes at existing pari-nutuel facilities
only; requires the legislature to |icense, regul ate
and tax such sl ot machines and to appropriate
such tax revenues to enhance senior citizen and
education progranms; pernmts voters to authorize the
t axation of slot machines by sinple majority vote
rather than the 2/3 majority vote for new state
taxes provided in Article XlI, Section 7.

BALLOT TI TLE AND SUMVARY

Section 16.061, Florida Statutes, requires the Attorney
CGeneral's Ofice to petition this Honorable Court for an
advi sory opinion as to whether the proposed ballot title and
sunmary conply with section 101. 161, Florida Statutes.

Section 101.161(1), Florida Statutes, provides in relevant
part:

Whenever a constitutional anmendnment . . . is
submtted to the vote of the people, the substance
of such amendnent . . . shall be printed in clear
and unanbi guous | anguage on the ballot . . . . The
substance of the anmendnment . . . shall be an

expl anatory statenment, not exceeding 75 words in

| ength, of the chief purpose of the neasure. The
ballot title shall consist of a caption, not
exceeding 15 words in length, by which the neasure
is coomonly referred to or spoken of.

This Court has stated on several occasions "that the ball ot
[must] be fair and advise the voter sufficiently to enable him
intelligently to cast his ballot."” Askew v. Firestone, 421

So. 2d 151, 155 (Fla. 1982), quoting, H Il v. MIlander, 72 So.
2d 796, 798 (Fla. 1954). \Wile the ballot title and summary



must state in clear and unanbi guous | anguage the chi ef purpose
of the nmeasure, they need not explain every detail or
ram fication of
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t he proposed anendnent. Carroll v. Firestone, 497 So. 2d
1204, 1206 (Fla. 1986); Advisory Opinion to the Attorney
General--Limted Political Ternms in Certain Elective Ofices,
592 So. 2d 225, 228 (Fla. 1991). However, the ball ot nust
give the voter fair notice of the decision he nust nake.

Askew v. Firestone, supra at 155. This Court has stated that
t he purpose of section 101.161, Florida Statutes, is to ensure
that the voters are advised of the true meaning of an
amendnment .

The chief purpose of this initiative is to authorize county
voters to approve slot machines within existing pari-mnutuel
facilities and to require the Legislature to license, regul ate
and tax such machines. The ballot title and sunmary appear to
express this chief purpose.

The ball ot summary, however, states that the amendnment
"permts voters to authorize the taxation of slot machi nes by
sinple majority vote rather than the 2/3 majority vote for new
state taxes provided in Article XI, Section 7." Article XI,
section 7, Florida Constitution, provides that "no new State
tax or fee shall be inposed on or after Novenber 8, 1994 by
any anmendnment

to this constitution unless the proposed anendnment is approved
by not fewer than two-thirds of the voters voting in the

el ection in which such proposed anmendnent is considered."?

Any such anmendnment which fails to pass by the required two-
thirds vote is null, void and wi thout effect.

It is questionabl e whether a proposed constitutional anmendnment
may exenpt itself froman existing constitutional requirenent
t hat such an anendnment pass by two-thirds vote. To allow such
a construction would effectively render the requirenents of
Article XI, section 7, Florida Constitution, a nullity.

If this Court concludes that the proposed anendnent may not
exenpt itself fromthe requirenments of Article Xl, section 7,



Fl orida Constitution, the statement in the sunmary to that
effect nmust be construed as m sl eadi ng and, therefore,
defecti ve.

I n addition, the ballot sunmary regarding Article Xl, section
7, Florida Constitution, does not reflect the | anguage in the
text of the proposed anendnent. The text of the proposed
amendnment woul d appear to exenpt a two-thirds majority

requi renment from passage of the tax inposed by the Legislature
rat her than passage
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of the proposed constitutional anmendnment. As noted above,
however, Article Xl, section 7, refers to passage of a
proposed constitutional amendnent which provides for the

i nposition of a state tax or fee.

The ball ot summary indicates that county voters wll decide
whet her to permt slot machi nes at existing pari-nutuel
facilities within their respective counties. In fact, the

amendnent provides that the governing body of the county may
pl ace such an issue before the voters. The anendnent,
however, does not appear to require that this issue be
schedul ed for referendum Thus, voters may believe fromthe
ball ot summary that they will be guaranteed a referendum on
this issue when

t he | anguage of the amendnent does not necessarily support
such a concl usi on.

Mor eover, the | anguage of the ballot summry does not clearly
advi se the voters of the extent of slot nachine operation.
The | anguage does not indicate whether the operation of slot
machi nes is restricted to periods during pari-nmutuel wagering
events or whether such machines may operate continuously even
t hough pari-nmutuel events are not being conducted at the
facility.

As di scussed above, this office recognizes that the ball ot
title and summary need not explain every detail or

ram fication of

t he proposed amendnent; this office, however, would note that
neither the ballot title nor summary advi se the voter that if
a referendumis held on the issue of slot machines within a
county and fails, a subsequent referendum on the issue may not
be conducted within two years. |In addition, the ball ot
sunmary fails to indicate that no sl ot machi nes may be

aut horized to operate until July 1, 2003.

No definition of "slot machines" is provided such that the
voter is given notice of the types of ganbling devices that
woul d be authorized by passage of the proposed anendnent. ?

Therefore, | respectfully request this Honorable Court's
opinion as to whether the ballot title and summary of the



proposed constitutional amendnent conply with section 101. 161,
Florida Statutes.
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SI NGLE SUBJECT LI M TATI ON

Section 16.061, Florida Statutes, requires the Attorney
CGeneral's Ofice to petition this Honorable Court for an
advi sory opinion as to whether the text of the proposed
amendment conplies with Article X, section 3, Florida
Constitution.

Article Xl, section 3, Florida Constitution, provides in
rel evant part:

The power to propose the revision or amendnent of
any portion or portions of this constitution by
initiative is reserved to the people, provided that,
any such revision or amendnment, except for those
limting the power of governnent to raise revenue,
shal | enbrace but one subject and matter directly
connected therew th.

The singl e-subject provision "is a rule of restraint designed
to insulate Florida's organic |aw from precipitous and
cataclysm c change." Advisory Opinion to the Attorney

Ceneral --Save Qur Evergl ades, 636 So. 2d 1336, 1339 (Fla.
1994). And see, Advisory Opinion to the Attorney General--Tax
Limtation, 644 So. 2d 486, 490 (Fla. 1994).

To conply with the single-subject requirenent, an initiative
must mani fest a "l ogical and natural oneness of purpose.”
Fine v. Firestone, 448 So. 2d 984, 990 (Fla. 1984). This
Court stated in Advisory Opinion to the Attorney General --
Restricts Laws Related to Discrimnation, 632 So. 2d 1018,
1020 (Fla. 1994), that "[t]o ascertain whether the necessary
‘oneness of purpose' exists, we nust consi der whether the
proposal affects separate functions of governnent and how t he
proposal affects other provisions of the constitution.”

The proposed constitutional anmendnent clearly affects nultiple
| evel s of government by requiring the Legislature to |icense,
regul ate and tax slot machines, and directing the
appropriation of tax revenues to particul ar purposes while at
the sanme tine providing for placenent on the ballot by a
county governing body the issue of |egalizing slot machines in



the particular county. This Court has stated that an
initiative which affects nultiple branches or |evels of
governnment does not necessarily violate the single subject
requi renent, provided it does not substantially alter or
performthe functions of those branches.
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Advi sory Opinion to the Attorney General --Limted Casinos,

644 So. 2d 71, 74 (Fla. 1994), citing, Advisory Opinion to the
Attorney General English--The O ficial Language of Florida,
520 So. 2d 11 (Fla. 1988). \Whether such interference is
substanti al enough to invoke the proscriptions of Article X,
section 3, Florida Constitution, is a mtter that this office
presents to this Honorable Court for resol ution.

In the past, this Court has rejected proposed anendnents on
the basis of logrolling as a violation of the single subject
requi renment, where a voter nmay be forced to accept an
unfavorabl e portion of an initiative in order to enact a
favorabl e change in the Constitution. See, In re Advisory
Opinion to the Attorney General --Anendnment to Bar Gover nnent
from Treating People Differently Based on Race in Public
Education, 778 So. 2d 888 (Fla. 2000); In re Advisory Opinion
to the Attorney General --People's Property Rights Amendnents
Provi di ng Conpensation for Restricting Real Property Use My
Cover Multiple Subjects, 699 So. 2d 1304 (Fla. 1997); Fine v.
Firestone, 448 So. 2d 984 (Fla. 1984).

The proposed anendnent limts the use of tax revenues derived
fromslot machines to the enhancenent of "senior citizen
services, classroom construction, education progranms, and
teachers' salaries and benefits.” The proposed anmendnent thus
enf ol ds the disparate subjects of education and seni or
citizens. Therefore, a voter in favor of enhancing

educati onal programs would have no option but to accept the
expenditure of slot machine tax revenues on senior citizens
prograns and vice versa.

As this Court in In re Advisory Opinion to the Attorney--
Restricts Law Relating to Discrimnation, 632 So. 2d 1018
(Fla. 1994),

The proposed anendnent al so violates the single
subj ect requirenment because it enunerates ten



classifications of people that would be entitled to
protection fromdiscrimnation if the anmendnent were
passed. The voter is essentially being asked one
"yes" or "no" answer to a proposal that actually
asks ten questions. For exanple, a voter my want
to support protection fromdiscrimnation based on
race and religion, but oppose protection based on
marital status and famlial status. Requiring
voters to choose which classifications they feel
nmost strongly about and then requiring themto cast
an all or nothing vote on the classifications
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listed in the anmendnent, defies the purpose of the
singl e-subject limtation.

Therefore, | respectfully urge this Honorable Court to
consi der whet her the constitutional anmendnent, proposed by
initiative petition, conplies with Article Xl, section 3,
Fl ori da Constitution.

Sincerely,

Robert A. Butterworth
Attorney Genera

RAB/ t gk

cc: The Honorabl e Katherine Harris
Secretary of State

The Honor abl e Jeb Bush
Governor, State of Florida

The Honor abl e John MKay
President, Florida Senate

The Honor abl e Tom Feeney
Speaker, Florida House of Representatives

M. Daniel K. Adkins
Chair, Floridians For a Level Playing Field



! Article XI, s. 7, Fla. Const., defines the phrase "new
State tax or fee" to mean "any tax or fee which would produce
revenue subject to |lunp sum or other appropriation by the
Legi sl ature, either for the State general revenue fund or any
trust fund[.]"

2 Under the proposed amendnment, slot machines are "permtted"
in counties where an approving referendum has been held. The
amendnment, however, does not advise the voter of the scope of
the term"permtted.” Use of such a termcould authorize the
manuf acture, repair or storage of slot nmachi nes at authorized
facilities as well as the operation of such machi nes.



