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INTRODUCTION

Floridians For A Level Playing Field (“Floridians’) has formulated and
sponsored an initiative petition entitled "Authorization For County Voters To
Approve Or Disapprove Slot Machines Within Existing Pari-Mutuel Facilities’ (the
“Petition™), seeking to amend Article X of the Florida Constitution to add a new
Section 19 thereto, in order to authorize slot machines within existing licensed pari-
mutuel facilities in the Statein counties where authorized by vote of the electorate.
The Petition has been forwarded to the Court by the Attorney General for an advisory
opinion on the issue of one subject under Article X1, section 3 of the Constitution,
and the issue of ballot title and summary under section 101.161, Fla. Stat. (2000).

STATEMENT OF THE CASE AND FACTS

______Floridians isapoalitical action committeewhich hasformulated and sponsored
the Petition to amend the Florida Constitution to authorize slot machines within
existing licensed pari-mutuel facilities in the State in counties where authorized by
vote of the electorate. Floridians believe the pari-mutuel industry, which is fully
licensed, regulated, and taxed by the State, has been severely damaged economicdly
by gaming activitieswhich are slot machinesortheir equivalent by Indian Tribesand
so- called “cruisesto nowhere” -- illegal but nevertheless occurring openly andin an

unregulated and untaxed manner -- and that adoption of the Petition by the electorate



and subsequent approval by county electorateswill permit a“level playing field” in
these counties.
The Petition seeks to amend Article X of the Constitution entitled

“Miscellaneous’ to add a new Section 19 providing constitutional authorization

therefor.
The ballot title of the Petition is:

AUTHORIZATION FOR COUNTY VOTERS TO
APPROVE OR DISAPPROVE SLOT MACHINES
WITHIN EXISTING PARI-MUTUEL FACILITIES.

The ballot summary of the Petitionis:

This amendment authorizes county voters to approve or
disapprove, intheir respective countiesonly, slot machines
at existing pari-mutuel facilities only; requires the
legislature to license, regulate and tax such slot machines
and to appropriate such tax revenues to enhance senior
citizen and education programs; permitsvotersto authorize
thetaxation of slot machinesby simple majority voterather
than the 2/3 mgjority vote for new state taxes providedin
Article XI, Section 7.

The full text of the new Section 19, which the Petition seekstoadd to Article
X, Fla. Const., reads:
SECTION 19. AUTHORIZATION FOR COUNTY
VOTERS TO APPROVE OR DISAPPROVE SLOT

MACHINES WITHIN EXISTING PARI-MUTUEL
FACILITIES.



(@) Slot machines are hereby permitted in those counties
wherethe el ectorate has authorized sl ot machines pursuant
to referendum, and then only within licensed pari-mutuel
facilities (i.e., thoroughbred horse radng tracks, harness
racing tracks, jai-alai frontons, and greyhound dog racing
tracks) authorized by law as of the effective date of this
section, which facilities have conducted live pari-mutuel
wagering eventsin each of the two immediately preceding
twelve month periods.

(b) Within 180 days of the voters' approval of this
amendment, the legislature, by general law, shall
implement this section with legislation to license, regul ate
and tax d ot machines. The requirement of a 2/3 majority
vote for new state taxes in Article X1, Section 7 of this
constitution shall not apply to any slot machine tax
authorized by general law in accordance with the mandate
of this amendment to the constitution.

(c) Thelegidature, by general law, shall appropriate tax
revenue derived from dot machines to enhance senior
citizen services, classroom construction, education
programs, and teachers' salari es and benefits.

(d) Following the effective date of thisamendmentand its
implementation by the legislature, the governing body of
each county in which there is an eligible pari-mutuel
facility as defined in subsection (a), may authorize a
referendum on whether to approve or disapprove slot
machines within its jurisdiction. The electorate of such
county, by amajority vote of thevotersin such county then
voting on this referendum, may authorize slot machines
within its jurisdiction.

(e) If the electorate in a particular county votes not to
authorize slot machines, that county may conduct
subsequent elections for the purposes of considering



whether to authorize slot machines pursuant to subsection
(@) hereof no earlier than two years after any votein which
slot machines were not authorized.

(f) If any portion of this section is held invalid for any
reason, the remaining portion or portionsof thissection, to
the fullest extent possible, shall be severed from the vaid
portion and be given the fullest possible force and
application.

(g) Thisamendment shall take effect on the date approved
by the el ectorate; provided, however, that no slot machines
shall be authorized to operatein thestate until July 1,20083.

On October 30, 2000, Floridians obtained approval for the format of the
Petition from the Secretary of State. Floridians then began the process of gathering
sufficient signatures for placement of the Petition on the ballot for the genera
election to be held in November 2002.

In due course, Floridians submitted to the office of the Secretary of State the
requisite number of signed petitions to initiate the advisory opinion process. On
April 26, 2001, the office of the Secretary of State confirmed that county supervisors
had verified a suffident number of signatures on the Petition to request an advisory
opinion from the Court, and it delivered the Petition to the Attorney General. On
May 18, 2001, the Attorney Genera transmitted the Petition to the Court for an
advisory opinion. (Appendix 1).

On June 4, 2001, the Court set June 25 and July 12, 2001, as the dates for



initial and responsive briefs to be filed by interested parties. This brief is filed by
Floridians in support of the Petition.
SUMMARY OF THE ARGUMENT

In thisadvisory opinion proceeding, the Court determinesonly if aninitiative
petition complieswithtwo requirements. First, a proposed constitutional amendment
must embrace " but one subject and matter directly connected therewith." Art. X1, sec.
3, Fla. Const. Second, the ballot title and summary must accurately reflect the
substance and effect of the proposal in clear and unambiguouslanguage, so asto give
electors fair notice of the proposal's purpose. Section 101.161(1), Fla. Stat. (2000).
The Petition meets these two requirements.

The Attorney General's transmittal letter to the Court identifies concerns he
suggests the Court may wish to consider in evaluating the one-subject requirement
and the requisites for a ballot title and summary. Each of these concernsis without
merit.

The Attorney Generd’s single-subject comments are directly contrary to

FloridiansAgainst Casino Tekeover v. Let’sHelp Florida, 367 So.2d 337 (Fla. 1978)

(“Floridians Against”) and Advisory Opinion to the Attorney General -- Limited

Casinos, 644 So.2d 71 (Fla. 1994) (“Limited Casinos’), aswell as other decisions of

the Court upholding provisions similar or identical to those in this Petition.



M ost of the Attorney General’ sball ot summary objections are answered by the
Petitionitself, which provides that the Legislature will licenseand regulate any slot
machine operations authorized in a county by vote of the €l ectorate of that county.
Theonly objection to the ballot summary warranting careful analysisisthat directed
at the portions of the summary which first state that the Petition “requires the
legislature to . . .tax such slot machines. . .,” and then makes dear that the “2/3
majority vote for new statetaxes provided in Article X1, Section 7" does not apply to
such taxation. Asthe Attorney General correctly observes, Article X1, Section 7 by
its own terms would not apply to such taxation. Thusthe language of the proposed
constitutional provision that “[t]herequirement of a 2/3 majority vote for new state
taxesin Article X1, Section 7 of this constitution shall not apply to any slot machine
tax authorized by general law in accordance with the mandate of this amendment to
the Constitution” need not have been included. However, the proponents believed
that the electorate wasentitled to know that aprovision of the Constitution inserted
therein by that electorate’s approval of a 1996 initiative petition jud five years ago
would not apply. Itiscertainly truethat an analysis of this Court’ s advisory opinion
approving the 1996 initiative petition would make clear that the 2/3 approval would
not apply to taxation of pari-mutuds by the Legislaure under this Petition, but it is

equally truethat the el ectorate cannot be presumed to read such advisory opinions of



this Court, much lessthebriefsof proponents and opponentsfiled in this Court on the
Issue. In any case, there ssimply cannot be anything misleading in telling the
electorate the truth.

The issues raised by the Attorney General thus provide no basis to withhold
this Petition from a vote of the electorate. The Court approaches requests for the
invalidationof aninitiative petitionwith"extreme care, caution and restraint." Askew
v. Firestone 421 So. 2d 151, 156 (Fla. 1982). It demands that the proposal under
consideration be shown to be "clearly and conclusively defective." e.q., Weber v.
Smathers 338 So. 2d 819, 821 (Fla 1976). The Attorney General has made no such
showing, and none can be made with respect to this Petition.

Over the years a variety of gaming proposals have been initiated by petition
and submitted to the dectorate. The voters, who certainly have been able to
understand (and reject) these proposals, haveonly approved theL ottery. Butitisfor
the electorateto makethat decision. The electorate should be permittedto do so here

aswell.



ARGUMENT

I. The Petition Meets The Single-Subject Requirement Of
Article XI, Section 3 Of The Florida Constitution.

Article XI, section 3 of the Florida Constitution provides:

The power to propose the revision or amendment of any
portion or portions or this conditution by initiative is
reserved to the people, provided that any such revision or
amendment, except for those limiting the power of
government to raiserevenue, shall embracebut one subject
and matter directly connected therewith. . .

(emphasis supplied)
The Court’ s rolein this advisory proceeding to review the instant Petition for
conformity with the single-subject requirement of Article X1, section 3 islimited --

asthe Court has repeatedly stated. See, e.g., Advisory Opinion to the Attorney Re:

Florida Transportation Initiative for Statewide High Speed Monorail, Fixed

Guideway or Magnetic Levitation System, 769 So.2d 367, 368-69 (Fla. 2000)

(“Monorail”). Neither the wisdom nor merit of the Petition is an appropriate
consideration for the Court. Monorail, 769 So.2d at 368 (“This Court’s review of a
proposed amendment . . . does not include an evaluation of the meritsor wisdom of

the proposed amendment.”); Limited Casinos, 644 So.2d at 75 (Fla. 1994) (declaring

that “we do not pass judgment upon the wisdom or merit of the proposed initiative



amendment.”); Advisory Opinion to the Attorney General Re: Tax Limitation, etc.,

644 So.2d 486, 489 (Fla. 1994) (“Tax Limitation I") (“ This Court does not have the
authority or responsibility to rule on the merits or the wisdom of these proposed
initiative amendments . . .”). In light of this Court’s previous articulations of the
reasons and standards for the single-subject requirement as well as particular
decisions of this Court approving initiative petitions that raised indistinguishable
Issues concerning the single-subject requirement, the Petition here must be found to
meet the single-subject requirement of Article XI, section 3 of the Florida
Constitution.

A. The reasons and standards for the single-subject
requirement of Article XI, Section 3 have been clearly
articulated by this Court.

1. No logrolling or substantial alteration of purpose.
The two primary reasons for the single-subject requirement of Article XI,
section 3 are: (i) “to prevent what is known as ‘logrolling,” which is a ‘practice
whereby an amendment is proposed which contains unrelated provisions, some of

which electors might wish to support, in order to get an otherwise disfavored

provision passed.” ” Monorail, 769 So.2d at 369, quoting Limited Casinos, 644 So.2d

at 73; and (ii) “to prevent a single congitutional amendment from substantially

altering or performing the functions of multiple aspects of government.” Monorail,



769 So.2d at 369. Article Xl, section 3 “protects against multiple‘ precipitous and

‘cataclysmic’ changesin the constitution by limiting to a single subject what may be
included in any one amendment proposal.” Monorail, 769 So.2d at 369.

2 i Presumption that electorate should decide.

The Court isalways|oathe to deprivethe el ectorate of the opportunity to adopt

or regject a proposed constitutional amendment, and therefore the proposed

amendment must be approvedunlessitisclearly and conclusively defective. Askew

V. Firestone, 421 So.2d 152 (Fla 1982). Hence,thisCourt, in distilling standardsfor

the single-subject requirement, has viewed the single-subject requirement asa“rule

of restraint designed to insulate Florida's organic law from precipitous and

cataclysmicchange.” Tax Limitation |, 644 So.2d at 490; see also, Advisory Opinion

to the Attorney General Re: Fish & Wildlife Conservation Commission, 705 So.2d

1351, 1353 (Fla. 1998) (“Fish & Wildlife Commission”); Advisory Opinion to the

Attorney Genera Re: Prohibiting Public Funding of Political Candidates Campaigns,

693 So.2d 972, 975 (Fla. 1997) (“Prohibiting Public Funding of Campaigns’)

(viewing the single-subject requirement as a “rule of restraint.”)
G Oneness of purpose.
To meet therequired oneness of purpose, the Court hasapplied the"functional”

test articulated in Fine v. Firestone 448 So. 2d 984 (Fla. 1984) (“Fine”) to consider

-10-



whether the proposed amendment affects more than one function of government,
affects unnamed other provisions of the Constitution, or alters or peaforms the
functions of different branches of the government. The single-subject requirement

merely compels a “logical and natural oneness of purpose.” Fish & Wildlife

Commission, 705 So.2d at 1353; Prohibiting Public Funding of Campaigns, 693

So.2d at 975; Advisory Opiniontothe Attorney General Feeon the Everglades Sugar

Production, etc., 681 So.2d 1124, 1130 (Fla. 1996) (“Everglades Fee’). Moreover,

this Court holds that “[a] proposed amendment meets this test when it may be
logically viewed as having a naural relation and connection as component parts or

aspects of a single dominant plan or scheme.” Advisory Opinion to the Attorney

General Re: Florida Locdly Approved Gaming, 656 So.2d 1259, 1263 (Fla. 1995)

(“Locally Approved Gaming”). And, this Court “has made it clear that the single-

subject test isfunctional and not locational.” Tax Limitation |, 644 So.2d at 490.

e i i it ittt Guideposts for drafting.

Of equal importance, however, the standards articulated by the Court are
guideposts for those who would atempt to draft petitions by which to amend the
Constitution. The Petition was prepared based on this Court’ sdedsionsin Floridians

Aqgainst and Limited Casinos and the other decisions of the Court referenced herein.

In this role, it is uniquely important for the Court to maintain stability in the

-11-



application of its tests for one subject (and for bdlot title and summary), since the
Court fully expectsthat its guidelineswill be read and followed.

B.  The Petition embraces only one subject.

The subject of the Petition isto authorize slot machines within existing State-
licensed pari-mutuel facilities, in countieswhereauthorized by vote of theelectorate.
Thereisno other subject in the proposed amendment, when viewed through thelens
of “oneness of purpose.”

C. The provision in the Petition which directs that the
appropriation of tax revenue derived from slot
machines be used to enhance senior citizen services,
classroom construction, education programs, and
teachers’ salaries and benefits does not create a
“logrolling” problem as the Attorney General contends.

The Attorney General contends that the provision which directs that the

appropriation of tax revenue derived from sl ot machines be used for certain purposes

creates a“logrolling” problem. Specifically, the Attorney General argues:

'The Attorney General virtually concedes this when he says::

The chief purpose of thisinitiative is to authorize county
votersto approveslot machineswithin existing pari-mutuel
facilitiesand to require the Legislature tolicense, regulate
and tax such machines. The ballot title and summary
appear to express this chief purpose.

App. 1, at 4.

-12-



The proposed constitutional amendment clearly affeds
multiplelevelsof government by requiring the Legislature
tolicense, regulate and tax slot machines, and directing the
appropriation of tax revenuesto particular purposes while
at the same time providing for placement on the ballot by
a county governing body the issue of legalizing slot
machines in the particular county. This Court has stated
that an initiative which affects multiple branches or levels
of government does not necessarily violate the single
subject requirement, provided it doesnot substantially alter
or perform the functions of those branches...(citaions
omitted). Whether such interference issubstantial enough
toinvokethe proscriptionsof Article X1, section 3, Florida
Constitution, is a matter that this office presents to this
Honorable Court for resolution.

In the past, this Court has rejected proposed amendments
on the basis of logrolling as a violation of the single
subject requirement, where avoter may beforced toaccept
an unfavorable portion of an initiative in order to enact a
favorable change in the Constitution. [dtations omitted]

The proposed amendment limits the use of tax revenue
derived from slot machines to the enhancement of “senior
citizen services, classroom construction, education
programs, and teachers salaries and benefits” The
proposed amendment thus enf oldsthe di sparate subjeds of
education and senior citizens Therefore, avoter in favor
of enhancing educationd programs would have no option
but to accept the expenditure of slot machine tax revenues
on senior citizens programs and vice versa.

App. 1, at 6-7(emphasis supplied)
The Attorney General hereignoresthe “ matter directly connected therewith”

languageof the single-subject requirement in Article X1, section 3. Further, in support

13-



of his position, the Attorney Generd cites In re Advisory Opinion to the Attormey

General—Restrids Law Relating to Discrimination, 632 So.2d 1018 (Fla 1994)

(“Restricts Law Relating to Discrimination”), while ignoring the controlling nature

of Floridians Against (which is not cited) and Limited Casinos (whichis cited once,

but its teaching then ignored).

Floridians Against is controlling as to single-subject. In Floridians Against,

thisCourt approved asimilar proposed amendmentwhich authorized casino gambling
and also issued directivesfor taxation and appropriations, and in so doing, explicitly
rejected the same “logrolling” argument now raised by the Attorney General here.

The Floridians Against amendment authorized the operation of privately owned

gambling casinos within certain specified geographic limits in Florida. The

Floridians Against amendment also specifically provided that the State would be

required to collect taxes on theoperation of gambling casinos, and appropriate those
revenuesto “the severd counties, school districts and municipalitiesfor the support
and maintenance of the free public schools and local law enforcement.” Floridians
Against, 363 So0.2d at 338.

The opponents in Floridians Against, like the Attorney General here, argued

that the taxation and appropriation provision in the Floridians Against amendment

created a“logrolling” defect. This Court, however, was swayed neither by the fact

-14-



that the Floridians Against amendment contained a provision that authorized casino

gamblingand another provision rel ating to taxation and appropriation, nor by thefact
that this latter provision directed that appropriations be made to multiple political
subdivisions for multiple uses, specifically “the support and maintenance of free
public schoolsand law enforcement.” Instead, this Court concluded that the taxation
of casino gambling and the direction of the gopropriation-resulting tax revenues to
a variety of specified uses was “part and parcel of the single subject of legalized
casino gambling.” Specifically, this Court reasoned:

Just as the Court in [Weber v. Smathers 338 So.2d 819
(Fla. 1976)] concluded that financial disclosure and | oss of
pension are elements within the ambit of a single
subject—ethics in government-so is the generation and
collection of taxes, and the distribution thereof, part and
parcel of the single subject of legalized casino gambling.
In both instances the various elements served to flesh out
and implement the initiative proposal, thereby forging an
integrated and unified whole.

Floridians Against, 363 So.2d at 340 (emphasis supplied)

Thisholding in Floridians Against has since been upheld and applied by this

Court when faced with similar issues arising in other initiative petition decisions?

“Thelanguage of the opinion in Floridianswas broad and was receded fromin
Fine, 448 So.2d at 988-991 to the extent tha Floridianshad held: (i) that the single-
subject rule of Article Xl, section 3 and that of Articlelll, section 6 (pertaining to the
L egislature) werethe same; and (ii) that it was unnecessary to identify sections of the
Florida Constitution impacted by the proposed amendment. However, Fine did not

-15-



Carroll v. Firestone 497 So.2d 1204 (Fla. 1986) (“Carroll”), upholding for

submissiontothe el ectoratethe petition for theFlorida L ottery, expressly reliedupon

Floridians Againgt to reject a single-subject challenge. That proposed amendment

both authorized the Lottery and specifically provided that “[n]et proceeds derived
from the lotteries shall be deposited to a state trust fund, to be designated The State
Education Lotteries Trust Fund, to be appropriated by the Legislature.” Carroll, 497
So.2d at 1204. The Court upheld the proposed amendment as conforming to the
single-subject requirement, concluding that the proposed amendment’ sprovision for
the collection of net proceeds and the creation of a fund was a “matter directly
connected” to the one subject embraced:

We see no essential distinction between the amendment
here and the onewe approved in[Floridians Against]. We
recognizethat in [FloridiansAgainst] the taxeson casinos,
assuming casinos were authorized and taxed, were
committed to a specific purposewhile herethe revenuesif
any, are only tentatively committed to aspecific fund. We
do not consider this distinction significant and hold that
subsection (c) contains matter directly connected to the
authorization for lotteries, subsection (a).

Carrall, 497 So.2d at 1206. (emphasis supplied)

recede from Floridians in any respect that is material to the “logrolling” issue
discussed here, and followed the functionality” test espoused in Floridians. Thisis
clear in that Carroll, supra, was decided by this Court two years after Fine, and
expressly relied on Floridians Against.

-16-



In reaching this conclusion, the Court explained that the additional provision
thereat issuefunctioned asatypical (and permissible) contingency for theenactment
of general law in connection with the central purpose of an amendment to the Florida
Constitution:

The clause, if adopted, reflectsa decision by thevotersto
havethe ultimate digposition of the proceedsreceived from
lotteries, if established, to the discretion of the Legislature.
Such delegation of authority to the legislative, executive,
or judicial branches of government is not unusual or
constitutionally infirm. Our Constitution consistsin large
part of a delegation of discretionary authority to the three
branches of government and numerous provisons of the
Constitution are contingent on general law.

Carroll, 497 So.2d at 1207;° see also, Limited Casinos, 644 So.2d at 74 (favorably

citing FloridiansAgainst in support of itsholding that the provision directing that the

“Legislatureshall implement” in a proposed amendment authorizing limited casino
gambling was “incidental and reasonably necessary to effectuate the purpose of the
proposed amendment and [did] not violate the single-subject requirement.”)

“Useof revenues’ provisions have also been approved asto petitionsoutside

*The Florida L ottery petition also contained a severability clause, as doesthe
Petition. This Court held in Carroll that the severability clause did not violate the
single-subject rule. Severability clauses were also included in other petitions
approved by this Court. See, e.g., Advisory Opinion to the Attorney General —
Limited Political Termsin Certain Elective Offices, 592 So.2d 225 (Fla. 1991); Fish
and Wildlife Commission, 705 So.2d 1351 (Fla. 1998) (approved asto single-subject
requirement only). The Petition likewise contains a severability clause.

-17-



the gaming field. See Advisory Opinion to the Attorney General re Funding For

Criminal Justice, 639 So0.2d 972 (Fla. 1994) (“Funding For Criminal Justice”) which

considered a petition creating:

... . the Criminal Justice Trust Fund which shall be funded
by atax of up to one percent on the sale of goods and/or
services as provided by law. The Criminal Justice Trust
Fund shall be subject to appropriation by thelL egislatureto
fund prisons, juvenile detention facilities, and Florida's
other criminal judtice purposes; provided, however, that no
such funds shall beused to replace or substitute funding at
a level less than that alocated to the criminal justice
system in the budget for the 1993-1994 fiscal year.

(at 973). The Court found thisto be a“mandatory requirement for some funding up
to one percent, although the legislature retains the discretion of determining how
much” (at 974), and approved the petition, saying: “Whiletheinitiative createsatrust
fund, the funding of the trust and allocation of the monies therein remains with the

legislature” (at 973). To the same effect, see Everglades Fee, 681 So.2d at 1128 (Fla.

1996), approving a petition calling for imposition of afee of one cent per pound of
raw sugar “to beused for purposesof conservation and protection of natural resources
and abatement of water pollution in the Everglades Protection Area and Everglades
Agricultural Area...”

The Attorney Genera’s “logrolling” argument based upon the provision

directing that appropriations from slot machine tax revenue be used to enhance
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“senior citizen services, classoom construction, education programs, and teachers
salaries and benefits’ is indistinguishable from the “logrolling” argument that was

considered and rejected in Floridians Against, as well as the Carroll, Funding For

Criminal _Justice, and Everglades Fee decisions. In fad, the directive on

appropriations in the Petition appears to leave much more discretion in the
L egislature than did the anal ogous taxation and appropriation provisions at issue in

Floridians Against. “[E]nhancement of senior citizen services, classroom

construction, education programs, and teachers salaries and benefits” may refer to
any number of programs, and, unlikethetaxation and appropriation provision & issue

in Floridians Against, there is no directive to appropriate revenue to any specified

political subdivision. Therefore, under this Court’s decisions, the taxation and
appropriation provision in the Petition “may belogically viewed as having anatural
relation and connection as[a] component part[] or aspect[] of asingle dominant plan
or scheme,” and the Petition therefore comportswith the single-subjectrule. Locally

Approved Gaming, 656 So.2d at 1263.

RestrictsL aw Relating to Discrimination, to which the Attorney General cites,

Is simply inapposite. That case involved a proposed amendment that (among a
multitudeof other problems), prohibited the adoption of any law by the state, political

subdivisions, municipalities or other governmental entities that outlawed ten
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enumerated different categories of discrimination, including, for example,
discrimination based upon race, age, marital status or familia status. This Court
concluded that the proposed amendment violated the single-subject requirement
because the voter was essentially being asked to give one answer to ten questions.
Each category of discrimination in that amendment was unrelated to the other, and
was one of an almost limitless number of possible categoriesthat voters might or
might not want to be the subject of anti-discrimination laws. Here, on theother hand,
the appropriations providon is clearly tied to the Petition’'s central purpose of
authorizing county referenda permitting slot machines in pari-mutuel facilities.

D. Theprovisionallowing each county’s governing body to
authorize a referendum on whether to approve or
disapprove slot machines within the county’s
jurisdiction, in addition to requiring the Legislature to
license, regulate and tax slot machines and directing the
appropriations to particular purposes, does not
undermine the single-subject requirement as the
Attorney General suggests it might.

The Attorney General al so suggests that the Petition does not meet the single-
subject rule because it allows each county’s governing body to authorize a
referendum on whether to approve or disapprove slot machi nes within the county’s

jurisdiction. But thisquestionisequdly dealt with, contrary tothe Attorney General’ s

suggestion, by prior decisions of the Court which mandatethat the Petition be upheld
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as conforming to the single-subject requirement. First and foremost, in Locally

Approved Gaming, supra, this Court approved a proposed amendment which

authorized privately owned casinos at certain venues and which, in two additional
provisions, specified:

(b) Each county, but only as to the unincorporated area
within its boundary, or municipality, by a vote of its
governing body, may at any timeafter the effective date of
this section authorize gaming within its jurisdiction as
provided by this section.

* k%

(d) By general law enacted no later than July 1, 1995, the
legislature shall implement this section with legislation to
license, regulateand tax gaming.

Locally Approved Gaming, 656 So.2d at1261. (Emphasis supplied)

Locally Approved Gaming explicitly rejected an argument under the single-

subject requirement similar to the one made by the Attorney General here:

[T]he Attorney General states that the proposed
amendment violates the single-subject rule because it
‘encroaches on the powers of local and state government
by substantially preempting the regulatory or land use
functions of state and local government.” The Governor
and Cabinet echo these assertions in their brief. These
assertion are essentially the same arguments raised in
[Limited Casinos]. Werg ect theseargumentsfor thesame
reasons expressed in [Limited Casinos].

1d. at 1263.



Thereisno distinction between the proposed amendment inLocally Approved

Gamingand the Petition herefor purposesof this“question” of the Attorney General.
The Petition allows thegoverning body of each county to commencethe referendum
process which is already an aspect of such body' s governing authority, and it alo
directs state-level taxation and appropriations of any slot machine revenue that may
be generated in the event slot machines are permitted in a county’s eligible pari-
mutuel facilities through the referendum process. Thus, the Petition does nothing to
“ater” or even “perform” the function of multiple branches of government. This
Court has been explicit that “a proposed amendment can meet the single-subject
requirement even thoughit affects multiple branches of government.” Monorail, 769
So.2d at 371. In fact, it is “difficult to concelve of a constitutional amendment that
would not affect other aspects of government to some extent.” 1d.

The mere fact that the taxation and appropriati ons provision here is more

specificthanthemoregeneral implementation languageinL ocally Approved Gaming

isof no moment. Taxation and gppropriations are functions of the Legislature, and
the mere fact that aspecification of multiple usesis made does not render a proposed
amendment non-conforming to the single-subject requirement.

II.  The Ballot Title And Summary Give Fair Notice Of The

Content, And Accurately Reflect The Chief Purpose Of The
Proposed Amendment.
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A. Ballot title.

Theonly portion of thePetition to which theAttorney General hasno objection
is its title: AUTHORIZATION FOR COUNTY VOTERS TO APPROVE OR
DISAPPROVE SLOT MACHINES WITHIN EXISTING PARI-MUTUEL
FACILITIES.

B. Ballot summary.
The Attorney General has several problems with the ballot summary, saying:

The chief purpose of thisinitiative is to authorize county
votersto approve sl ot machineswithin existing pari-mutuel
facilitiesand to require the Legislature to license, regulate
and tax such machines. The ballot title and summary
appear to express this chief purpose.

The ballot summary, however, states that the amendment
“permitsvoters to authorize the taxation of slot machines
by simple majority vote rather than the 2/3 mgority vote
for new state taxes provided in Article XI, section 7.”

Article X1, section 7, Horida Constitution, provides that
“no new State tax or fee shall be imposed on or after
November 8, 1994 by any amendment to this constitution
unless the proposed amendment is approved by not fewer
than two-thirdsof thevatersvotingintheelectioninwhich
such proposed amendment is considered.” Any such
amendment which fails to pass by the required two-thirds
voteisnull, void and without effect.

It is questionable whether a proposed constitutional
amendment may exempt itself from an existing
constitutional requirementthat such an amendment passby
two-thirds vote. To alow such a construction would
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effectively render the requirement of Article X1, section 7,
Florida Constitution, anullity.

If this Court concludes that the proposed amendment may
not exempt itself from the requirements of Article XI,
section 7, Florida Constitution, the statement in the
summary to that effect must be construed as misleading
and, therefore, defective.

In addition, the ballot summary regarding Article XI,
section 7, Florida Constitution, does not reflect the
language in the text of the proposed amendment. The text
of the proposed amendment woul d appear to exempt atwo-
thirds majority reguirement from passage of the tax
imposed by the Legislature rather than passage of the
proposed constitutional amendment. As noted above,
however, Article XI, section 7, refers to passage of a
proposed constitutional amendmentwhich providesfor the
imposition of a state tax or fee.

The ballot summary indicates that county voters will
decide whether to permit slot machines at existing pari-
mutuel facilities within ther respective counties. In fact,
the amendment provides that the governing body of the
county may place such an issue before the voters. The
amendment, however, does not appear to require that this
issue be scheduled for referendum. Thus, voters may
believe from the balat summary that they will be
guaranteed areferendum on this issue when the language
of the amendment does not necessarily support such a
conclusion.

Moreover, the language of the ballot summary does not
clearly advise the voters of the extent of dot machine
operation. The language does not indicate whether the
operation of slot machines is restricted to periods during
pari-mutuel wagering events or whether such machines
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may operate continuously even though pari-mutuel events
are not being conducted at the facility.

...this office, however, would note that neither the ballot
title nor summary advise the voter that if areferendum is
held on theissue of slot machineswithin acounty andfails,
a subsequent referendum on the issue may not be
conducted within two years. In addition, the ballot
summary fails to indicate tha no slot machines may be
authorized to operae until July 1, 2003.

No definition of “slot machines’ is provided such that the
voter is given notice of the types of gambling devices that
would be authorized by passage of the proposed
amendment.*

* Under the proposed amendment, slot machines are
“permitted” in counties where an approving
referendum has been held. The amendment,
however, does not advise the voter of the scope of
the term “permitted.” Use of such a term could
authorize the manufacture, repair or storage of slot
machines at authorized facilities as well as the
operation of such machines.

App. 1, at 4-5, 8.
Section 101.161, Fla. Stat., mandates:

[T]he* substance of [aproposed amendment to the Florida
constitution] . . . shall be printed in clear and unambiguous
language on the ballot . . . followed by theword ‘yes' and
also by theword ‘no,” and shall be styled in such amanner
that a‘yes votewill indicate approval of the proposal and
a‘no’ votewillindicatergjection. . .[T]he substanceof the
amendment shall be an explanatory statement not
exceeding 75 words in length, or the chief purpose of the
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measure. The ballot title shdl consist of a caption, not
exceeding 15 words in length, by which the measure is
commonly referred to or spoken of.

Section 101.161(1) thus requires an explanatory statement of the "chief

purpose” of the proposed amendment, in not more than 75 words. That the title and

the summary adequately explain the “chief purpose” is conceded by the Attorney

General. The requirement that the summary provide fair notice of the meaning and

effect of the proposed amendment (Advisory Opinion to the Attorney General Re:

Stop Early Release of Prisoners, 661 So. 2d 1204, 1206 (Fla. 1995) (“Stop Early

Release’) is thus conceded.

Nevertheless, the Attorney General attacks the summary for:

(i)

(i1)

(iii)

(iv)

(V)

Misstating the fact that the 2/3 approval requirement of Article XI,
section 7 of the Constitution will not apply to the proposed amendment;

Failing to make clear that the county commission of a specific county
may not call a referendum, so that the voters of that county may not
actually have a chance to vote to have slot machines at pari-mutuel
facilitiesin that county;

Failing to make clear whether the slot machines will operate when the
pari-mutuel operations are not.

Failure to put in the summary that a negaive local option vote will
preclude arevotefor two years;

Failure to put in the summary tha no slot machines can be introduced
before July 1, 2003;



(vi) Failureto define the meaning of slot machines’; and

(vii) Failure to make clear that only operation of slot machinesis intended
rather than manufacture of them.

The Court has said over and over again, however, that a summary need not

recitein detail every feature and aspect of the proposed amendment. e.g., Prohibiting

Public Funding of Campagns, 693 So.2d at 975 (“[ T] hetitle and summary need not

explainevery detail orramificationof the proposed amendment.”); Advisory Opinion

to the Attorney General Re: Tax Limitation, 673 So.2d 864, 868 (Fla. 1996) (“Tax

Limitation 11”) (“[T]he ballot summary is not required to include all possible
effects..., nor to‘ explainin detail what the proponents hopeto accomplish’”; Limited
Casinos, 644 So.2d at 75 (“ The seventy-fivewordlimit placed on the ballot summary
as required by statute does not lend itself to an explanation of all of a proposed
amendment’s details.”). Asinthe other areasof initiative analysis, no invalidation
is possible unless the summary is "clearly and conclusively defective." Florida

L eague of Citiesv. Smith, 607 So. 2d 397, 399 (Fla. 1992).

The objections of the Attorney General are readily overcome. The Petition

providesfor theL egislatureto license and regul ate the slot machine operations. Such

“Section 849.16, Fla. Stat., defines a slot machine.
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licensing and regulationwill answer nearly al of the Attorney General’ s objections?
Only the Attorney General’s contention that the statement that the 2/3 approval
requirement of Article X1, section 7 does not apply is misleading, warrants further
analysis and discussion.

The Petition states that the 2/3 approval requirement of Article X1, section 7
would not apply to taxation of the slot machine revenue. Asthe Attorney Genera
correctly observes, Artide Xl, section 7 by its own terms would not apply to the
Petition. Thus, this statement need not have been put in the proposed amendment by
initiative petition (and summarized in the summary) at all. However, the proponents
believed that the el ectorate was entitled to know that a provision of the Constitution
inserted by electoral goproval of a 1996 initidive petition just five years ago would
not apply. It is certainly true that an analysis of this Court’s advisory opinion
approving the 1996 initiative petition would make clear that the 2/3 approval would
not apply to taxation of pari-mutuds by the Legislaure under the Petition, but it is
equally truethat the el ectorate cannot be presumed to read such advisory opinions of
this Court, much lessthebriefsof proponents and opponentsfiled in this Court on the

issue.

*As noted in fn. 2, the Legislature had already resolved one of the Attorney
General’ s quedions.
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II. Article XI, Section 7 Of The Constitution Does Not Apply To
Taxation Of Slot Machines In Pari-Mutuel Facilities Possible
By Reason Of The Petition
Article XI, section 7 was added to the Constitution by the initiative petition
entitled: “Tax Limitation: Should Two-Thirds Vote be Required for New

Constitutionally-Imposed State Taxes/Fees?’ That initiative petition was approved

by this Court in Tax Limitation Il, 673 So.2d 864 (Fla. 1996), but had been

previously considered two yearsearlier in Tax Limitation |.

Tax Limitation | involved four constitutional proposals. The Tax Limitation

Il amendmentwasthefirst of thefour, andisidentical in all respectsto that approved

by this Court in 1996. This is because the fourth of the four Tax Limitation |
proposals removed the singe-subject limitation as to amendments by initiative
petition which would be revenue-producing. That proposal was the only one this

Court permitted to go to the electorate in Tax Limitation |, the voters approved that

amendment, and so the proponentssimply reasserted the same proposed amendment,
the signatures still being valid.

InTax Limitation |, the Court struck down the proposed amendment under Fine

as applying to both taxes and fees, which Fine had explicitly sad weretwo different

subjects. In Tax Limitation Il the Court reconsidered this proposed amendment

without the single-subject rule being applicable. The only issue then was compliance
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with Section 101.161, Fla. Stat., as to summary and title. The title of the proposed

amendment made clear the proposal was directed to “constitutionally-imposed state

taxes/fees.” Its summary said that it “[p]rohibits imposition of new State taxes or

fees...by constitutional amendment,” unless with 2/3 voter approval (emphasis

supplied). The Court upheld the provision. It said:

Furthermore, the Attorney General contends this
ballot title may be midleading because it refers to
“constitutionally imposed” taxes of fees:

The title refers to “constitutionally imposed” state
taxes or fees. The voter may be unsure as to whether the
amendment affectsonly new taxes or feesthat areimposed
by the Florida Constitution or whether it also extends to
taxes or fees imposed by the Legislature since a
legislatively created tax is, in fact, imposed pursuant to the
authority granted to the Legislature by the Constitution.
The Attorney Generd argues, in effect, that all taxes,
including those imposed by the Florida Legislature, must
be “constitutional,” as opposed to “unconstitutional,” in
order to beimplemented, and, consequently, theballot title
suggests a broader scope than the text of the amendment
alows.

673 So.2d at 867. The Court rejected this contention, noting the title is to be read
together with the summary and “the ballot summary clearly explains that the taxes

and feestargeted by the Tax Limitation petition are those imposed ‘ by constitutional

amendment.’” 1d. at 868. The Court concluded:

...theballot titleand summary clearly inform votersthat the

-30-



chief purpose of the amendment is to require atwo-thirds
majority vote of the electorate for any tax or feewhich is
imposed by a constitutional amendment...The terms of the
ballot title and summary clearly convey that if the tax or
feeinguestionisnotimposed by constitutional amendment
(as would be the case if the tax or fee were legiglatively
imposed), then a two-thirds vote of the electorate is not
required.

1d. (emphasis supplied)
TheCourt’ sreading of theamendment followedthat of both itsproponentsand

opponents.®

*Theprincipal proponent was*“ Tax Cap Committee.” FloridaTax Watch acted
as aproponent aswdl. Tax Cap Committee said:

The Tax Limitation petition is intended to have a
narrow scope, applying only to proposed
constitutional amendments that themselves impose
a new state tax or fee, such as the one the Court
struck from theballot last year. Initial Brief & 2.

If the tax or fee is not imposed by a constitutional
amendment, then a two-thirds vote is not
required...theTax Limitation petition would applyto
any constitutional amendment that mandates
assessment of a specified state tax or fee . .. and
leaves no discretion to the Florida Legislature. [t
would not extend to aconstitutional amendment that
merely authorizes, permits, or purportsto“require”
the legislature to impose atax or fee, but leaves the
amount and other detalls to the legidature's
discretion. If thelegisatureitself implemented such
a new state tax or fee, it would be alegisatively-
Imposed tax or fee and not a“tax or fee imposed on
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Thedraftersof the Petition here beforethe Court could haveignored thewhad e
Issue, since the only tax here contemplated isto be legidlatively enacted. However,
they deemed it necessary to specifically advise the electorate tha the special 2/3

approval provision enacted onlyfiveyearsagointo the Constitution wasinapplicable

or after November 8, 1994 by any amendmentto this
constitution.” Initial Brief at 16-17.

Florida Tax Wach added:

Theaveragevoter will understandthat if anew tax isgoing
to be imposed via aconstitutional amendment, it must be
approved by two-thirds of thosevoting intheelection. Itis
that simple. The proposed amendment does not apply to
existing taxes or fees or legidatively, as opposed to
congtitutionally, imposed taxes or fees. (Initial Brief at
15)...The legislature and the tax and budget reform
commission are unlikely to impose a new tax or fee
through constitutional amendment. They have not done so
inthepast and they areunlikely to doso inthefuture....The
legislature would passa statute if it wanted to enact anew
tax (Reply Brief at 5-6).

The opponents concurred:

...an ancillary effect of the Tax Limitation amendment’s
new restriction on popular sovereignty may be to limit
governmental power to raiserevenuethat might be granted
through constitutional amendment (though not by any other
means, including simple statute)...

Brief at 8.



to revenue generated from slot machines. The electorate could not be presumed to
understand the intricacies of what is and what is not constitutionally imposed, since
any revenue of the State derived from taxation of slot machines would occur by
reason of the constitutional amendment (adoption of the Petition by the electorate).
The proponents of the Petition should not be faulted for telling the electorate the
truth--that the 2/3 requirement does not here apply.

Finally, the Attorney General has suggested that the 2/3 provision for
constitutionally imposed taxes adopted by a majority of the dectorate could not be
eliminated as to a specific constitutionally imposed tax imposed by a subsequent
amendment. But the Attorney General makes no effortsto explain why one electoral
maj ority should not be permitted to reverse another electoral majority. However, that
Issue need not be reached since any taxes hereunder arenot constitutionally imposed.

IV. TheBallot Title and Summary Easily Meet The Requirements
Of Section 101.161(1), Fla. Stat.

This Court has crystallized this statutory language to mean that a ballot title
and summary must be drafted “ so the voter will have fair noticeof the content of the
proposed amendment, will not be misled asto itspurpose, and can cast an intelligent

and informed ballot.” Advisory Opinion to the Attorney General Re: Stop Early

Release of Prisoners, 661 So.2d 1204, 1206 (Ha. 1995). It isbeyond question that the
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ballot and title summary at issue comply with these principles and meg the
requirementsof Section 101.161(1), Fla. Stat.
A.  Theballot title and summary clearly provide fair notice
to the voters of what they would be voting for with a
“yes” vote or against with a “no” vote.

The actual effect of a“yes’ vate for the proposed amendment & issue would
be that the voter so voting assents to each county in Florida having the power,
through its governing body, to hold a county referendum wherein voters within that
county may approve or disapprove the operation of slot machines in eligible pari-
mutuel facilitieswithinthat county from which legislatively authorized tax proceeds
would be used to enhance senior citizen and education programs. The actual effect
of a“no” votefor the proposed amendment would mean that avoter refusesto extend
such power to each county.

This title and summary thus place each voter on “fair notice” of the actual
effect of a“yes’ anda“no” vote, and avoter certainly “will not be misled asto [the
proposed amendment’ s] purpose, and each voter therefore“can cast anintelligent and
informed ballot.”

Each voter may reasonably be presumed to know what pari-mutuel facilities

are and what slot machines are (Article VI, section 7 of the Constitution refers to

pari-mutuel taxation, and the Legislaure has defined what slot machines are), and
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that the operation of slot machinesat pari-mutuel facilitiesispresently not authorized

by general law. Limited Casinos, 644 So.2d at 75 (“We are confident that thepublic

knows that casino gambling is now prohibited and will understand tha the effect of
the amendment would be to permit casino gambling subject to the limitations
contained therein.”)
B.  The ballot title and summary reference to the fact that
the proposed amendment “permits voters to authorize
the taxation of slot machines by simple majority vote
rather than the 2/3 majority vote for new state taxes
provided in Article XI, Section 7” are not misleading in
that the actual proposed amendment does just that,
even if that aspect of the actual proposed amendment
may be superfluous.
Even though the reference to Article XI, section 7 in the actual proposed
amendment may be legdly superfluous the language is totally accurate. The mere

fact the proposed amendment may include a provision tha is superfluousin no way

diminishes the accuracy of the summary. InLocally Approved Gaming, the Court

held the inclusion of an already past deadline for the enactment of general law to
implement locally approved gaming did not void the proposed amnendment because
that provision “did not affect the substantive provisions of the proposed amendment
requiringthe Legislaturetoimplement theproposal.” 656 So.2d at 1264. If indusion

of an “impossible” term does not create ambiguity, certainly inclusion of a
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“superfluous’ one does not.’

CONCLUSION

For thereasons stated herein, this Court should find the Petitionfully meetsthe
requirementsof Article X1, section 3, Fla. Const., and of Section 101.161, Fla. Stat.,

for submission to the electorate.

Parker D. Thomson (#081225)
Gregg H. Metzge (#836850)

Telephone: (305) 350-7200
Telecopier: (305) 374-1005

‘In Ray v. Wortham, 742 So. 2d. 1276 (Ha. 1999), this Court dealt with the
impact on the constitutional provision created by the Term Limitsinitiative of the
United States Supreme Court’s subsequent determination that the constitutional
provisionwasinvalid under thefederal constitution insofar asit purported to impact
federal offices. This Court concluded that the provision remained valid although it
Is not in effect as to a portion of its language. Certainly a determination that the
language stating the 2/3 requirement of Article XI, section 7 was unnecessary or
superfluouswould not begroundsforvoiding the Petitioninlight of Ray v. Wortham.
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