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PARIENTE, J.

We have for review the decision in Bane v. Bane, 750 So. 2d 77 (Fla. 2d

DCA 1999), which the district court certified to be in conflict with the opinion in

Spano v. Spano, 698 So. 2d 324 (Fla. 4th DCA 1997). We havejurisdiction. See

art. V, 8 3(b)(4), Fla. Const. The conflict issue presented by this case is whether

section 61.16, Florida Statutes (1999), authorizes an award of attorney's fees for



proceedings pursuant to arule 1.540(b) motion' to set aside a property settlement
agreement that was the product of fraud.

Ben Wilson Bane ("former husband") and Consuella Kathleen Bane ("former
wife") entered into a property settlement agreement that was incorporated into a
final judgment of dissolution of marriage. Less than three months after she signed

the settlement agreement, the former wife filed a rule 1.540(b) motion to vacate the

'Aorida Rule of Civil Procedure 1.540(b) provides:

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered
Evidence, Fraud; etc. On motion and upon such terms as are jud, the
court may relieve a party or a party's lega representative from afina
judgment, decree, order, or proceeding for the following reasons. (1)
misteke, inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence which by due diligence could not have been
discovered intimeto movefor anew trid or rehearing; (3) fraud (whether
heretofore denominated intrinsc or extringc), misrepresentation, or other
misconduct of an adverse party; (4) thet the judgment or decreeis void,
or (5) that the judgment or decree has been satisfied, released, or
discharged, or aprior judgment or decree upon which it isbased has been
reversed or otherwise vacated, or it is no longer equitable that the
judgment or decree should have progpective gpplication. Themotion shall
be made within a reasonable time, and for reasons (1), (2), and (3) not
more than 1 year after the judgment, decree, order, or proceeding was
entered or taken. A motion under this subdivision does not affect the
findity of ajudgment or decree or suspend its operation. This rule does
not limit the power of acourt to entertain an independent action to relieve
a party from a judgment, decree, order, or proceeding or to set asde a
judgment or decree for fraud upon the court.

(Emphesis supplied.) FHoridaFamily Law Rule of Procedure 12.540 providesthat rule 1.540 "shdl govern
generd provisions concerning relief from judgment, decrees, or orders, except that there shall be no time
limit for motions based on fraudulent financid affidavits in marital or paternity cases”
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fina judgment of dissolution, claiming that the settlement agreement was the
product of her former husband's misrepresentation and coercion. See Bane, 750
So. 2d at 77-78. After ahearing, the trial court granted the former wife's motion
and ordered that the settlement agreement be "VACATED and set asde [and that
t]he parties may replead the case." On apped, the Second District affirmed the tria

court. See Banev. Bane, 701 So. 2d 872 (Fla. 2d DCA 1997) (table citation).

The parties then continued with the dissolution proceedings. During the
dissolution proceedings, the former wife filed a motion seeking to recover the
attorney's fees that she incurred in connection with the motion to set aside the
property settlement agreement, including the trial proceedings and appea. See
Bane, 750 So. 2d at 78. Thetria court granted this motion and awarded the former
wife attorney'sfees. Seeid.

On appedl, the Second District held that "chapter 61 authorizes an award of
attorney's fees for a proceeding to set aside a property settlement agreement that
was the product of one party's fraud." 1d. Relying on language from our decision

in Rosen v. Rosen, 696 So. 2d 697 (Fla. 1997), the Second District reasoned that

"fees are not precluded for a proceeding to vacate a final judgment of dissolution
and property settlement agreement because the attorney's fees provision in chapter

61, Florida Statutes, isto be 'liberally--not restrictively--construed.” Id. (quoting
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Rosen, 696 So. 2d at 700). In addition, the Second District declined to follow the
Fourth District’ s opinion in Spano, 698 So. 2d at 324, which held that there was no
basis to award fees pursuant to chapter 61, Florida Statutes, for arule 1.540 attack
on a property settlement agreement.? Accordingly, the Second District certified
conflict with Spano, but noted that "[e]ven the Fourth District recognized that fees
might be warranted in some cases." Bane, 750 So. 2d at 78.

Generdly, a court may only award attorney's fees when such fees are

"expressly provided for by statute, rule, or contract."®* Hubbel v. Aetna Cas. &

Sur. Co., 758 So. 2d 94, 97 (Fla. 2000). Chapter 61, entitled "Dissolution of
Marriage; Support; Custody," contains such a provision, which authorizes
attorney'sfeesin al actions governed by that chapter. See 8§ 61.16(1); Rosen, 696
So. 2d at 699. In particular, section 61.16(1), Florida Statutes, provides in

pertinent part:

2Although the Second Digtrict agreed with the trial court’s decision to award attorney’s fees, the
Second Didtrict observed that thetrid court erred infailing to follow the Fourth Digtrict’ sopinion in Spano
because there was no decision by the Second Didtrict on thisissue and therefore thetria court was bound
to follow the Fourth Didtrict's decison. See Bane, 750 So. 2d at 78 (citing Pardo v. State, 596 So. 2d
665, 666 (Fla. 1992)) ("[1]n the absence of interdigtrict conflict, digtrict court decisonsbind al Horidatria
courts.").

3Invery limited circumstances, courtsarea so authorized to award fees based upon the misconduct
of aparty. SeeBittermanv. Bitterman, 714 So. 2d 356, 365 (Fla. 1998) (explaining that dthough "rarely
goplicable" the "inequitable conduct doctrine permits the award of attorney's fees where one party has
exhibited egregious conduct or acted in bad faith™).
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The court may from time to time, after considering the financial
resources of both parties, order a party to pay areasonable amount
for attorney's fees, suit money, and the cost to the other party of
maintaining or defending any proceeding under this chapter, including
enforcement and modification proceedings and appedls.

(Emphasis supplied.) "The purpose of this section is to ensure that both parties
will have asimilar ability to obtain competent legal counsdl.” Rosen, 696 So. 2d at
699. Aswe explained in Rosen, "section 61.16 should be liberally--not
restrictively--construed to allow consideration of any factor necessary to provide
justice and ensure equity between the parties." 1d. at 700.

According to the provisions of section 61.16(1), courts may award fees for
"maintaining or defending any proceeding under this chapter, including enforcement
and modification proceedings." Despite this seemingly broad language, the Fourth
Digtrict in Spano relied upon this provision in section 61.16 to reverse an award of
fees, concluding that arule 1.540 proceeding to set aside a property settlement
agreement is not a proceeding under chapter 61. 698 So. 2d at 327.

We disagree. A rule 1.540 mation to vacate afina judgment is not an
independent action, but a motion filed in the underlying proceeding. See DeClaire
v. DeClaire, 453 So. 2d 375, 378 (Fla. 1984). Aswe explained in DeClaire, when
relief from ajudgment is sought by arule 1.540 motion, "the motion isfiled in the

action in which the judgment was rendered." Id. In contrast, where relief is sought
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by an independent action, the independent action is not a continuation of the action
in which the underlying judgment was entered. Seeid.

When a court vacates a judgment pursuant to a rule 1.540 motion, the effect
of that ruling is to return the case and the parties to the same position that they were

in before the court entered the judgment. See Adelhelm v. Dougherty, 129 Fa. 680,

684, 176 So. 775, 777 (1937); Zwakhasv. Senft, 206 So. 2d 62, 63 (Fla. 4th DCA

1968); see also 33 Fa. Jur. 2d Judgments and Decrees 8§ 356 (1994). In fact, the

one exception to the rule of absolute finality is rule 1.540, "which gives the court
jurisdiction to relieve a party from the act of findity in anarrow range of

circumstances." Miller v. Fortune Ins. Co., 484 So. 2d 1221, 1223 (Fla. 1986).

Accordingly, when a party files, in the underlying dissolution proceeding, a
motion to set aside the final judgment pursuant to rule 1.540(b) based on the
fraudulent conduct of a party, we construe that motion to be a proceeding under
chapter 61. We distinguish other cases in which courts denied section 61.16 fees
where the proceedings were not filed under chapter 61 and did not pertain to
enforcement or modification of the final judgment of dissolution. See, e.q., Battista

v. Battista, 585 So. 2d 459 (Fla. 1st DCA 1991); Robinson v. Swaim, 419 So. 2d

414, 415 (Fla. 2d DCA 1982). In Battista, for example, the First District reversed

an award of fees under section 61.16 in a separate action for declaratory judgment
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in which the former husband aleged that he was entitled to rent from his former

wife. 585 So. 2d at 461. The Battista court premised the denia of feeson its

determination that the "petition for declaratory relief was not founded upon the
jurisdiction acquired by the court over the parties in the divorce proceedings’ and
that section 61.16 "does not apply in the absence of a marital relationship unless the
matter pertains to an enforcement or modification of the fina decree” 1d.

Smilarly, in Robinson, the Second District reversed the award of fees under
section 61.16 in the former husband's separate action seeking to enjoin the former
wife from filing a suit for aimony in North Carolina because this second action did
not concern the enforcement or modification of the prior decree and the original
judgment of dissolution did not provide for attorneys fees. 419 So. 2d at 415. Cf.

Fortner v. Fortner, 631 So. 2d 327, 328 (Fla. 2d DCA 1994) (award of fees was

proper because even though bankruptcy proceeding was a separate action, it

constituted an "enforcement” proceeding "under” chapter 61); Kass v. Kass, 560

So. 2d 293, 294 (Fla. 4th DCA 1990) (non-dissolution lawsuits were "so
intertwined with the dissolution litigation” that they were "part and parcel of the

domestic strife” and therefore the award of chapter 61 fees was not erroneous).*

4The former husband has brought to our atention Bemont v. Bmont, 761 So. 2d 406 (Fla. 2d
DCA 2000), and Baumgartner v. Baumgartner, 693 So. 2d 84 (Fla. 2d DCA 1997), in which the Second
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In this case, the former wife 's rule 1.540 motion was properly filed in the
dissolution action based on the jurisdiction acquired over the partiesin the
dissolution proceeding. Although the dissolution proceeding was fina when the
motion was filed, at the time that the tria court granted the motion, the court
ordered that the settlement agreement be "VACATED and set aside [and that t]he
parties may replead the case.” Accordingly, once the trial court set aside the
settlement agreement, the agreement itself did not preclude the court from awarding

fees, and fees were not otherwise precluded under section 61.16 as long as that

Didgtrict held that attorney's fees could not be awarded in a domegtic violence injunction case. The Firgt
and Third Didricts have reached the same conclusion. See Lewisv. Lewis, 689 So. 2d 1271 (Fla. 1st
DCA 1997); Abrahamv. Abraham, 700 So. 2d 421 (Fla. 3d DCA 1997). Inreaching thisdetermination,
the court in Lewis made clear that the domestic violence injunction proceedings were not actions under
chapter 61, but were instead separate proceedings under chapter 741, Florida Statues, which does not
contain aprovison authorizing attorney'sfees. 689 So. 2d at 1273-74; see dso Bdmont, 761 So. 2d at
407 (citing Lewis); Abraham, 700 So. 2d at 421 & n.1 (chapter 61 feesimproper for services rendered
in a domestic violence proceeding that was filed and litigated before the dissolution petition was filed);
Baumgartner, 693 So. 2d at 85-86 (same). Thus, the important distinction between these cases and the
present case is that the cases concerning domestic violence injunction proceedings dl involved an
independent action under chapter 741, and none of the actions were filed under chapter 61 or pertained
to enforcement or modification of the final judgment of dissolution. Inmaking thisdigtinction, we notethat
the issue of whether attorney'sfeesare authorized in adomestic violenceinjunction proceeding isnot before
us, and therefore we neither approve nor disapprove of these cases.
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award complied with the considerations enunciated by this Court in Rosen.® We

therefore approve the Second Didtrict's decision in Bane.®
Our approval of Bane does not necessarily lead to the conclusion that we

must disagree with the result in Spano. In Bane, the trial court set asidethe

property settlement agreement and vacated the final judgment because of the
improper actions of the former husband. In contrast, in Spano, the former wife
was not successful in her motion to set aside the property settlement agreement,

and therefore the former wife's rights were governed by the property settlement

agreement. In fact, the Spano court determined that the fee provision in the

SInRosen, thisCourt discussed wheat factors shoul d be eval uated when awarding feesunder section
61.16:

[T]he financid resources of the parties are the primary factor to be consdered. However,
other relevant circumstancesto be considered includefactors such asthe scopeand history
of thelitigation; the duration of thelitigation; the merits of the respective postions, whether
the litigation is brought or maintained primarily to harass (or whether a defenseis raised
mainly to frudtrate or sal); and the existence and course of prior or pending litigation.

696 So. 2d at 700.

6 Alongwith certifying conflict and finding that section 61.16 authorized anaward of attorney'sfees,
the Second Didtrict in Bane aso reversed and remanded for further proceedings, finding that based upon
its"limited record on appedl,” it was unable "to tell whether the successor judge reviewed the entire record
of the proceedings before awarding fees or reviewed only the order granting the Former Wiferdief under
Rule 1.540." 750 So. 2d a 78. In addition, the Second Didtrict stated that it was unable to determine
whether the judge weighed dl of the Rosen factors in awarding the fees, and that it appeared that the trid
judge only relied upon one Rosen factor: the former husband's misconduct. See id. at 78-79.
Accordingly, the Second Didtrict directed the trid court on remand to "consider the record asawholein
light of this opinion and the supreme court's opinion in Rosen.” 1d. at 79.
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settlement agreement would not entitle the former wife to fees. 698 So. 2d at 325.
Thus, because the property settlement agreement governed the former wife's rights

to fees, the attorney’ s fees provisions of section 61.16 was not applicable.’

Our analysisis consistent with the purpose of chapter 61. An award of fees
despite the existence of a binding settlement agreement would be inconsistent with
one of the primary purposes of chapter 61, which is"[t]o promote the amicable
settlement of disputes.” 8§ 61.001(b), Fla. Stat. (1999). We agree with Judge

Farmer's observations in Spano:

The policy of deference to settlements should apply with specia force
to consent judgments for property division in divorce cases. The law
strongly encourages voluntary resolutionsin al cases, but in no areais
this more true than when the parties seek to dissolve their marriage.

Society has the strongest possible interest in seeing the end of
discord among family members and between the parents of young
children. Indeed we have provided an entire set of forms and rules for
uncontested dissolution of marriage cases, and we require mediation in
all contested ones. To settle these casesis blessed. The preference
for settlements would be undermined if a contracting party could
finance--with the funds of the party seeking to uphold the
agreement--unsuccessful proceedings to undo such agreements simply
by showing need and ability to pay.

698 So. 2d at 328. Nothing in our holding today conflicts with these policy godls.

Our reasoning aso addresses the Fourth District's concern in Spano that a

’ Asthe Spano court pointed out, theformer husband arguably may have been entitled to feesunder
the attorney's fees provisons in the settlement agreement. 698 So. 2d at 325.
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party should not be rewarded for meritless actions in seeking to void avalid and
binding settlement agreement. See 698 So. 2d at 328. As the Fourth District
noted, "even if somehow this could be characterized as a proceeding arising under
chapter 61," our decision in Rosen would require that the award be reversed
because "it is clear that the trial court considered only need and ability, and gave no
thought to whether equitable factors, including who prevailed and the nature of the
proceeding brought by the fee seeking party.” Id.

Lastly, our reasoning is consistent with the legidative direction that the
provisions of chapter 61 are to be "liberally construed and applied,” 8 61.001(1),
and aso with our holding in Rosen that section 61.16 should be "liberally--not
restrictively--construed to allow consideration of any factor necessary to provide
justice and ensure equity between the parties." 696 So. 2d at 700. Certainly
awarding attorney's fees to a party whose spouse has been found to have
concealed a material fact or to have coerced a spouse to enter into a settlement
agreement is consistent with providing justice and ensuring equity between the
parties. Moreover, the Fourth Didtrict in Spano acknowledged that there might be
the possibility of "some rare case" where "the party moving to set it aside might

arguably qualify for preliminary legal fees under section 61.16 ssimply to undertake
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the effort of convincing a judge that the agreement should be cancelled.” 698 So.
2d at 328.

In summary, we hold that section 61.16 authorizes an award of attorney's
feesfor arule 1.540(b) motion to set aside a property settlement agreement that
was the product of one party's fraud. Accordingly, we approve the decision of the
Second Didtrict in Bane. We disapprove Spano insofar asit can be read to stand
for the blanket proposition that a court is precluded as a matter of law from
awarding attorney’ s fees under section 61.16 for arule 1.540(b) proceeding to set
aside aproperty settlement agreement.®

It is so ordered.

WELLS, C.J, and SHAW, HARDING, ANSTEAD, LEWIS and QUINCE, JJ,
concur.

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND
IF FILED, DETERMINED.

Application for Review of the Decision of the District Court of Apped -
Certified Direct Conflict

Second District - Case No. 2D98-02291

(Polk County)

8We expresdy do not resolve the conflict noted by the Fourth District in Spano as to whether
attorney's fees are authorized for post-judgment modifications of property distributions, see Spano, 698
So. 2d at 328, n.5, asthat issueisnot the basisfor our jurisdiction in this case and no party has briefed that
issue.
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